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FEDERAL  RESERVE  SYSTEM 

12CFR  Part  203 

[Regulation  C;  Docket  No.  R-1321] 

Home  Mortgage  Disclosure 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Final  rule;  official  staff 
interpretation. 

SUMMARY:  The  Board  is  publishing  final 
rules  to  amend  Regulation  C  (Home 
Mortgage  Disclosure)  to  revise  the  rules 
for  reporting  price  information  on 
higher-priced  loans.  The  rules  are  being 
conformed  to  the  definition  of  “higher- 
priced  mortgage  loan”  adopted  by  the 
Board  under  Regulation  Z  (Truth  in 
Lending)  in  July  of  2008.  Since  2004, 
Regulation  C  has  required  lenders  to 
collect  and  report  the  spread  between 
the  annual  percentage  rate  (APR)  on  a 
loan  and  the  yield  on  Treasury 
securities  of  comparable  maturity  if  the 
spread  is  equal  to  or  greater  than  3.0 
percentage  points  for  a  first-lien  loan  (or 
5.0  percentage  points  for  a  subordinate- 
lien  loan).  Under  the  final  rule,  a  lender 
will  report  the  spread  between  the 
loan’s  APR  and  a  survey-based  estimate 
of  APRs  currently  offered  on  prime 
mortgage  loans  of  a  comparable  type  if 
the  spread  is  equal  to  or  greater  than  1.5 
percentage  points  for  a  first-lien  loan  (or 
3.5  percentage  points  for  a  subordinate- 
lien  loan). 

DATES:  The  final  rule  is  effective 
October  1,  2009.  Compliance  is 
mandatory  for  loan  applications  taken 
on  and  after  that  date  and  for  loans  that 
close  on  and  after  January  1,  2010 
(regardless  of  their  application  dates). 
FOR  FURTHER  INFORMATION  CONTACT:  John 
C.  Wood,  Counsel,  or  Paul  Mondor, 
Senior  Attorney,  Division  of  Consumer 
and  Community  Affairs,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551,  at  (202) 
452-2412  or  (202)  452-3667.  For  users 


of  Telecommunications  Device  for  the 
Deaf  (TDD)  only,  contact  (202)  263- 
4869. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  HMDA  and 
Regulation  C 

The  Home  Mortgage  Disclosure  Act 
(HMDA),  enacted  in  1975,  requires 
depository  and  certain  for-profit, 
nondepository  institutions  to  collect, 
report  to  regulators,  and  disclose  to  the 
public  data  about  originations  and 
purchases  of  home  mortgage  loans 
(home  purchase  and  refinancing)  and 
home  improvement  loans,  as  well  as 
loan  applications  that  do  not  result  in 
originations  (for  example,  applications 
that  are  denied  or  withdrawn).  HMDA 
data  can  be  used  to  help  determine 
whether  institutions  are  ser\dng  the 
housing  needs  of  their  communities. 

The  data  help  public  officials  target 
public  investment  to  attract  private 
investment  where  it  is  needed.  HMDA 
data  also  assist  in  identifying  possible 
discriminatory  lending  patterns  and  in 
enforcing  antidiscrimination  statutes. 

The  Board’s  Regulation  C  implements 
HMDA.  The  data  reported  under 
Regulation  C  include,  among  other 
items,  application  date;  loan  type, 
purpose,  and  amount;  the  property 
location  and  type;  the  race,  ethnicity, 
sex,  and  annual  income  of  the  loan 
applicant;  the  action  taken  on  the  loan 
application  (approved,  denied, 
withdrawn,  etc.),  and  the  date  of  that 
action;  whether  a  loan  is  covered  by  the 
Home  Ownership  and  Equity  Protection 
Act  (HOEPA);  lien  status  (first  lien, 
subordinate  lien,  or  unsecured);  and 
certain  loan  price  information.' 

Regulation  C’s  requirement  to  report 
loan  price  information  took  effect 
beginning  with  the  collection  of  data  for 
calendar  year  2004.  67  FR  7222  (Feb.  15, 
2002);  67  FR  30771  (May  8,  2002);  and 
67  FR  43218  (June  27.  2002). 

Institutions  must  report  the  difference 

'  Institutions  report  these  data  to  their 
supervisory  agencies  on  an  application-by- 
application  basis  using  a  register  format. 

Institutions  must  make  their  loan/applicatiun 
registers  available  to  the  public,  with  certain  fields 
redacted  to  preserve  applicants’  privacy.  The 
Federal  Financial  Institutions  Examination  Council 
(FFIEC),  on  behalf  of  the  supervisory  agencies, 
compiles  the  reported  data  and  prepares  an 
individual  disclosure  statement  for  each  institution, 
aggregate  reports  for  all  covered  institutions  in  each 
metropolitan  area,  and  other  reports.  These 
disclosure  statements  and  reports  are  also  available 
to  the  public. 


between  a  loan’s  APR  and  the  yield  on 
Treasury  securities  of  comparable 
maturity  if  that  difference  is  equal  to  or 
greater  than  3.0  percentage  points  for  a 
first-lien  loan,  or  5.0  percentage  points 
for  a  subordinate-lien  loan.  This 
difference  is  known  as  the  rate  spread. 
The  Treasury  yield  used  is  as  of  the  15th 
day  of  the  month  most  closely  preceding 
the  date  the  loan’s  interest  rate  was  set 
by  the  institution  for  the  final  time 
before  closing  (rate-lock  date).  The 
Board  provides  Treasury  yields  for 
various  maturities,  via  the  Federal 
Financial  Institutions  Examination 
Council  (FFIEC)  Web  site,  to  assist 
institutions  in  calculating  the  rate 
spread. 

II.  Summary  of  Fiqal  Rule 

On  July  30,  2008,  the  Board  published 
a  proposed  rule  that  would  amend 
Regulation  C’s  requirement  to  report  ' 
price  information.  73  FR  44189  (July  30, 
2008).  The  Board  is  publishing  final 
amendments  to  Regulation  C  to  adopt  a 
method  for  determining  when  the  rate 
spread  is  reported  that  is  similar  in 
concept  to  Regulation  C’s  current 
method  but  different  in  the  particulars. 
The  final  rule,  like  the  current  rule,  sets 
a  threshold  above  a  market  rate  to 
trigger  reporting.  But  the  market  rate  the 
Board  is  adopting  is  different,  and 
therefore  so  is  the  threshold.  Instead  of 
yields  on  Treasury  securities  of 
comparable  maturity,  the  rule  uses  a 
survey-based  estimate  of  market  APRs 
for  the  lowest-risk  prime  mortgages, 
referred  to  as  the  “average  prime  offer 
rate,”  for  comparable  types  of 
transactions. 

The  survey  the  Board  will  rely  on  for 
the  foreseeable  future  is  the  Primary 
Mortgage  Market  Survey*  (PMMS) 
conducted  by  Freddie  Mac.  The  Board 
will  conduct  its  own  survey  if  it 
becomes  appropriate  or  necessary  to  do 
so.  The  reporting  threshold  is  set  at  1.5 
percentage  points  above  the  applicable 
average  prime  offer  rate  for  first-lien 
loans,  and  3.5  points  above  the 
applicable  average  prime  offer  rate  for 
subordinate-lien  loans.  The  lender 
reports  the  difference  between  the 
transaction’s  APR  and  the  average  prime 
offer  rate  on  a  comparable  type  of 
transaction  if  the  difference  is  equal  to 
or  greater  than  the  threshold. 

The  final  rule  will  provide  pricing 
data  on  higher-priced  mortgage  loans 
reported  under  Regulation  C  that  are 
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more  consistent  with  prevailing 
mortgage  market  pricing  over  time, 
which  will  make  data  reporting  more 
predictable.  The  rule  also  will  facilitate 
regulatory  compliance  by  conforming 
the  test  for  rate  spread  reporting  under 
Regulation  C  to  the  definition  of  higher- 
priced  mortgage  loans  under  Regulation 
Z. 

III.  Reasons  for  Improving  HMDA  Rate 
Spread  Reporting 

When  the  Board  first  adopted 
Regulation  C’s  rate  spread  reporting 
requirement,  the  objective  was  to  cover 
substantially  all  of  the  subprime 
mortgage  market  while  generally 
avoiding  coverage  of  prime  loans.  Since 
the  requirement  went  into  effect,  HMDA 
reporters  and  others  have  on  various 
occasions  identified  shortcomings  of  the 
Treasury  yield  benchmark.  In  July  of 
2008,  the  Board  proposed  changing  the 
rate  spread  reporting  benchmark.  The 
proposed  new  benchmark  was  a  market- 
based  estimated  average  of  prime 
mortgage  rates,  derived  from  the  PMMS. 
A  lender  would  report  the  spread 
between  the  loan’s  APR  and  the  survey- 
based  estimate  of  average  APRs 
currently  offered  on  prime  mortgage 
loans  of  a  comparable  type  if  the  spread 
is  equal  to  or  greater  than  1.5  percentage 
points  for  a  first-lien  loan  (or  3.5 
percentage  points  for  a  subordinate-lien 
loan).  This  approach  would  track  the 
pricing-based  coverage  test  for  the  new 
protections  for  higher-priced  mortgage 
loans  under  Regulation  Z,  adopted  by 
the  Board  in  July  of  2008.  73  FR  44522 
(July  30,  2008). 

A.  Drawbacks  of  Using  Treasury 
Security  Yields 

Although  there  are  advantages  to 
using  Treasury  yields  to  set  the 
threshold  for  reporting  price 
information,  there  also  are  significant 
drawbacks.  Advantages  include  the  facts 
that  Treasuries  are  traded  in  a  highly 
liquid  market.  Treasury  yield  data  are 
published  for  many  different  maturities 
and  can  easily  be  calculated  for  other 
maturities,  and  the  integrity  of 
published  yields  is  not  subject  to 
question.  For  these  reasons.  Treasuries 
are  also  commonly  used  in  federal 
statutes  for  benchmarking  purposes. 

As  recent  events  have  highlighted, 
using  Treasury  yields  to  set  the  APR 
threshold  for  HMDA  rate  spread 
reporting  has  two  major  disadvantages. 
The  most  significant  disadvantage  is 
that  the  spread  between  Treasuries  and 
mortgage  rates  changes  in  both  the  short 
term  and  in  the  long  term.  Moreover,  the 
truly  comparable  Treasury  security  for  a 
given  mortgage  loan  can  be  difficult  to 
determine  accurately. 


The  Treasury-mortgage  spread  can 
change  for  at  least  three  different 
reasons.  First,  credit  risk  may  change  on 
mortgages,  even  for  the  highest-quality 
borrowers.  For  example,  credit  risk  may 
increase  during  economic  downturns. 
Second,  competition  for  prime 
borrowers  can  increase,  tightening 
spreads,  or  decrease,  allowing  lenders  to 
charge  wider  spreads.  Third, 
movements  in  financial  markets  can 
affect  Treasury  yields  but  have  no  effect 
on  lenders’  cost  of  funds  or,  therefore, 
on  mortgage  rates.  For  example. 

Treasury  yields  fall  disproportionately 
more  than  mortgage  rates  during  a 
“flight  to  quality.” 

Recent  events  illustrate  how  much  the 
Treasury-mortgage  spread  can  swing. 
The  spread  averaged  about  170  basis 
points  in  2007  but  increased  to  an 
average  of  about  220  basis  points  in  the 
first  half  of  2008.  In  addition,  the  spread 
was  highly  volatile  in  this  period, 
swinging  as  much  as  25  basis  points  in 
a  week.  Thus,  the  spread  may  vary 
significantly  from  time  to  time,  and 
long-term  predictions  of  future  spreads 
are  highly  uncertain.  Such  changes  in 
the  Treasury-mortgage  spread  mean  that 
rate  spreads  for  loans  with  identical 
credit  risk  are  reported  in  some  periods 
but  not  in  others,  contrary  to  the 
objective  of  consistent  and  predictable 
coverage  over  time. 

Adverse  consequences  of  volatility  in 
the  spread  between  mortgage  rates  and 
Treasuries  could  be  reduced  simply  by 
setting  the  regulatory  threshold  at  a  high 
enough  level  to  ensure  exclusion  of  all 
prime  loans.  But  a  threshold  high 
enough  to  accomplish  this  objective 
would  likely  fail  to  meet  another, 
equally  important  objective  of  covering 
essentially  all  of  the  subprime  market. 
Instead,  the  Board  is  adopting  a 
benchmark  index  that  more  closely 
follows  mortgage  market  rates  and 
therefore  should  make  reporting  more 
consistent  and  predictable. 

The  second  major  disadvantage  of 
using  Treasury  yields  to  set  the 
threshold  is  that  the  truly  comparable 
Treasury  security  for  a  given  mortgage 
loan  can  be  difficult  to  determine 
accurately.  Regulation  C  approximates 
the  “comparable”  Treasury  security  on 
the  basis  of  maturity:  a  loan  is  matched 
to  a  Treasury  security  with  the  same 
contract  term  to  maturity.  For  example, 
the  regulation  matches  a  30-year 
mortgage  loan  to  a  30-year  Treasury 
security.  This  method,  however,  does 
not  account  for  the  fact  that  very  few 
loans  reach  their  full  maturity,  and  it 
causes  significant  distortions  when  the 


yield  curve  changes  shape.  ^  These 
distortions  can  bias  coverage,  sometimes 
in  unpredictable  ways,  and 
consequently  might  influence  the 
preferences  of  lenders  to  offer  certain 
loan  products  in  certain  environments. 

For  example,  variable-rate  mortgage 
loans  typically  are  priced  .based  on 
expected  maturities  that  are  closer  to  the 
loans’  initial,  fixed-rate  periods  than  to 
their  full,  nominal  terms.  Especially  in 
a  sharply  rising  yield  curve 
environment,  lenders  may  be  biased 
toward  offering  such  products  because 
their  pricing  terms  are  established  by 
reference  to  their  expected  actual 
maturities  and,  therefore,  would  tend  to 
remain  well  below  a  set  threshold  over 
yields  on  Treasury  securities  that  match 
their  much  longer,  nominal  maturities. 
By  adopting  benchmarks  that  more 
closely  track  mortgage  market  rates  and 
matching  loans  to  benchmarks  by 
product  type,  rather  than  solely  by 
contractual  term  to  maturity,  the  Board 
expects  to  reduce  such  disparities 
between  mortgage  loan  pricing  and  the 
applicable  benchmarks  because  those 
benchmarks  already  will  reflect  the 
expected  maturities  on  which  lenders 
base  their  pricing. 

B.  Reasons  for  Following  the  Regulation 
Z  Final  Rule 

As  noted  above,  the  Board’s  objective 
in  setting  the  rate  spread  reporting 
threshold  has  been  to  cover  subprime 
mortgages  and  generally  to  avoid 
covering  prime  mortgages.  The  same 
purpose  underlies  the  definition  of 
“higher-priced  mortgage  loan”  that  the 
Board  adopted  under  Regulation  Z.  For 
the  reasons  discussed  above,  the  Board 
believes  the  definition  adopted  under 
Regulation  Z,  when  applied  to 
Regulation  C,  will  better  achieve  this 
purpose  and  ensure  more  consistent  and 
more  useful  HMDA  data.  Moreover, 
using  the  same  definition  in  both 
Regulation  Z  and  Regulation  C  will 
reduce  compliance  burdens. 

IV.  The  Board’s  Final  Rule 

A.  Public  Comment  on  the  Proposed 
Rule 

The  Board  requested  comment  on  (1) 
the  proposal  to  change  the  reporting 
benchmark  from  Treasury  yields  to 
average  prime  offer  rates;  (2)  the  Board’s 
plan  to  use  the  Freddie  Mac  PMMS  to 
estimate  average  prime  offer  rates, 
including  comment  on  whether  there 
are  more  appropriate  sources  of  data;  (3) 


2  Robert  B.  Avery,  Kenneth  P.  Brevoort,  and 
Glenn  B.  Canner  (2006),  “Higher-Priced  Home 
Lending  and  the  2005  HMDA  Data,”  Federal 
Reserve  Bulletin,  vol.  92  (September  8),  pp.  A123- 
66. 
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the  method  the  Board  proposed  to  use 
to  derive  average  prime  offer  rates  from 
the  PMMS  data,  which  was  published  as 
Attachment  I  to  the  proposal;  (4)  the 
proposed  1.5  and  3.5  percentage  point 
thresholds:  (5)  the  proposed  timing  for 
rate  spread  determination  (rate-lock 
date,  with  weekly  updating  of  the 
average  prime  offer  rate  benchmarks); 

(6)  the  proposed  implementation  date  of 
the  amendments;  and  (7)  the  costs  and 
benefits  of  the  proposal  generally. 

The  Board  received  21  comment 
letters  on  the  proposal.  Commenters 
were  virtually  unanimous  in  support  of 
changing  the  reporting  benchmark  from 
Treasury  yields  to  average  prime  offer 
rates,  as  well  as  the  use  of  the  PMMS 
to  estimate  average  prime  offer  rates. 
Industry  commenters  largely  agreed  that 
use  of  the  same  test  under  Regulations 
C  and  Z  would  reduce  regulatory 
burden.  Nearly  all  commenters  agreed 
that  the  proposed  changes  would  result 
in  more  accurate  HMDA  data.  And  most 
commenters  agreed  with  the  proposed 
thresholds  over  average  prime  offer  rates 
of  1.5  and  3.5  percentage  points  for  first- 
lien  and  second-lien  loans,  respectively. 
Finally,  thermajority  of  commenters 
favored,  or  did  not  object  to,  the 
continued  use  of  the  rate-lock  date  as 
the  best  time  for  rate  spread 
determinations.  Some  industry 
commenters  expressed  concern  that 
weekly  updates  of  average  prime  offer 
rates  would  increase  burdens  on  HMDA 
reporters.  These  commenters  were  not 
opposed  to  weekly  updating,  per  se,  but 
rather  as  an  additional  aspect  of  the 
substantial,  overall  burden  arising  from 
the  proposal. 

Industry  commenters  strongly 
opposed  the  proposed  implementation 
date  of  January  1,  2009.  A  joint 
comment  letter  filed  by  five  industry 
trade  associations  argued  that  their 
members  would  be  unable  to  implement 
all  the  necessary  systems  changes  and 
conduct  necessary  staff  training  by  the 
proposed  effective  date.  Industry 
commenters  also  raised  various  issues 
relating  to  timing  and  calculation 
methodology  under  the  Board’s 
proposal  for  deriving  average  prime 
offer  rates  from  the  PMMS  data.  The 
timing  and  methodology  issues  are 
discussed  below,  in  parts  IV.D  and  IV.E, 
respectively.  The  implementation  date 
is  discussed  in  part  V. 

B.  Rates  From  the  Prime  Mortgage 
Market 

To  address  the  principal  drawbacks  of 
Treasury  security  yields,  discussed 
above,  the  Board  proposed  a  rule  that 
relies  instead  on  benchmarks  that  more 
closely  track  rates  in  the  prime  mortgage 
market.  The  Board  is  adopting  the  use 


of  average  prime  offer  rates  substantially 
as  proposed.  The  final  rule  defines  an 
“average  prime  offer  rate”  as  an  APR 
derived  from  average  interest  rates, 
points,  and  other  pricing  terms  offered 
by  a  representative  sample  of  creditors 
for  mortgage,  transactions  that  have  low- 
risk  pricing  characteristics.  Comparing  a 
transaction’s  APR  to  this  average  prime 
offer  rate  (defined  as  an  APR),  rather 
than  to  an  average  offered  contract 
interest  rate,  should  make  reporting 
more  accurate  and  consistent  because 
both  rates,  rather  than  just  one  of  them, 
will  reflect  the  total  cost  of  credit  that 
an  APR  represents.  If  the  spread 
between  a  loan’s  APR  and  the  average 
prime  offer  rate  for  a  comparable 
transaction  is  equal  to  or  greater  than 
1.5  percentage  points  for  a  first-lien 
loan,  or  3.5  percentage  points  for  a 
subordinate-lien  loan,  the  lender  must 
report  the  difference  under  Regulation 
C.  The  basis  for  selecting  these 
thresholds  is  explained  further  below, 
in  part  IV.C. 

To  facilitate  compliance,  the  final  rule 
and  commentary  provide  that  the  Board 
will  derive  average  prime  offer  rates 
from  survey  data  according  to  a 
methodology  it  will  make  publicly 
available,  and  the  Board  will  publish 
these  rates  in  two  tables  (one  each  for 
variable-rate  and  non-variable-rate 
loans)  on  the  FFIEC’s  Web  site  on  at 
least  a  weekly  basis.  The  methodology 
published  as  Attachment  I  to  this 
Federal  Register  notice,  which  will 
appear  together  with  the  tables  on  the 
\Veb  site,  provides  that  comparable 
transactions  are  determined  by  the 
initial,  fixed-rate  period  for  variable-rate 
loans  and  by  term  to  maturity  for  non¬ 
variable  rate  loans.  The  tables  will  set 
forth  average  prime  offer  rates  for  each 
of  14  products  (six  variable-rate  and 
eight  non-variable-rate  loans),  and  the 
methodology  provides  assignment  rules 
for  all  other  initial,  fixed-rate  periods  or 
terms  to  maturity,  as  applicable.  The 
methodology  will  remain  on  the  Web 
site  along  with  the  tables.  Should  it  be 
revised  in  the  future,  the  Board  will 
republish  it  as  revised  at  least  several 
months  before  such  revisions  become 
effective. 

As  noted  above,  the  survey  the  Board 
intends  to  use  for  the  foreseeable  future 
is  Freddie  Mac’s  PMMS,  which  contains 
weekly  average  rates  and  points  offered 
by  a  representative  sample  of  creditors 
to  prime  borrowers  seeking  a  first-lien, 
conventional,  conforming  mortgage  and 
who  would  have  at  least  20  percent 
equity.  The  PMMS  contains  pricing  data 
for  four  types  of  transactions:  “1-year 
ARM,”  “5/l-year  ARM,”  “30-year 
fixed,”  and  “15-year  fixed.”  PMMS 
pricing  data  for  ARNfs  are  based  on 


ARMs  that  adjust  according  to  the  yield 
on  one-year  Treasury  securities;  the 
pricing  data  include  the  margin  and  the 
initial  rate.  These  data  are  updated 
every  week  and  are  published  on 
Freddie  Mac’s  Web  site  (see  http:// 
www.freddiemac.  com/dlink/htm  1/ 
PMMS/display/PMMSOu  tput  Yr.jsp) . 

The  Board  will  use  the  pricing  terms 
from  the  PMMS,  such  as  interest  rate 
and  points,  to  calculate  an  APR 
(consistent  with  Regulation  Z,  12  CFR 
226.22)  for  each  of  the  four  types  of 
transactions  that  the  PMMS  reports. 
These  APRs  will  be  the  average  prime 
offer  rates  for  transactions  of  those 
types.  The  Board  will  derive  APRs  for 
other  types  of  transactions  firom  the  loan 
pricing  terms  available  in  the  survey. 

The  method  of  derivation  the  Board  will 
use  is  being  published  as  Attachment  I 
to  this  Federal  Register  notice  and  will 
be  published  on  the  FFIEC’s  Web  site 
along  with  the  tables  of  average  prime 
offer  rates. 

The  methodology  statement  in 
Attachment  I  will  be  implemented 
substantially  as  it  was  proposed,  except 
that  some  further  details  have  been 
added  for  additional  clarity  and  to 
address  some  technical  issues  raised  by 
commenters.  These  technical  issues  are 
discussed  below,  in  parts  IV.E  and  IV. F. 
The  Board  will  continue  to  review  the 
methodology  statement  following 
publication  of  this  Federal  Register 
notice,  to  ensure  that  it  is  as  clear  and 
useable  as  possible,  and  may  make 
further  revisions  before  it  is  published, 
on  the  FFIEC’s  Web  site  along  with  the 
tables  of  average  prime  offer  rates.  The 
Board  expects  to  publish  both  the  tables 
and  the  methodology  statement,  as  it 
will  be  implemented  when  this  final 
rule  becomes  effective  on  October  1 , 
2009,  on  the  FFIEC’s  Web  site  by  early 
January  of  2009. 

C.  Thresholds  for  Rate  Spread  Reporting 

The  Board  is  adopting  thresholds  of 
1.5  percentage  points  above  the  average 
prime  offer  rate  for  a  comparable 
transaction  for  first-lien  loans  and  3.5 
percentage  points  for  second-lien  loans, 
as  proposed.  These  thresholds  are  the 
same  as  those  adopted  under  Regulation 
Z’s  definition  of  “higher-priced 
mortgage  loan”  in  the  July  final  rule.  73 
FR  44522  (July  30,  2008). 

As  discussed  above,  the  rate  spread 
reporting  requirement  was  intended  to 
cover  the  subprime  market  and 
generally  exclude  the  prime  market,  and 
in  the  face  of  uncertainty  it  is 
appropriate  to  err  on  the  side  of 
covering  somewhat  more  than  the 
subprime  market.  Based  on  available 
data,  it  appears  that  the  existing 
thresholds  capture  all  of  the  subprime 
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market  and  a  portion  of  the  alt-A 
market.  Based  also  on  available  data,  the 
Board  believes  that  the  thresholds  it  is 
adopting  also  will  cover  all  of  the 
subprime  market  and  a  portion  of  the 
alt-A  market.  The  Board  considered 
loan-level  origination  data  for  the  period 
2004  to  2007  for  subprime  and  alt-A 
securitized  pools.  The  proprietary 
source  of  these  data  is  FirstAmerican 
Loan  Performance.^  The  Board  also 
ascertained  from  a  proprietary  database 
of  mostly  government-backed  and  prime 
locms  (McDash  Anal5^ics)  that  coverage 
of  the  prime  market  during  the  first 
three  quarters  of  2007  at  these 
thresholds  would  have  been  very 
limited.  The  Board  recognizes  that  the 
recent  mortgage  market  disruption 
began  at  the  end  of  this  period,  but  it  is 
the  latest  period  the  Board  has  been  able 
to  study  in  this  database. 

The  Board  is  adopting  a  threshold  for 
subordinate-lien  loans  of  3.5  percentage 
points.  This  is  consistent  with  the 
existing  rule  under  Regulation  C,  which 
sets  the  threshold  over  Treasury  yields 
for  these  loans  two  percentage  points 
above  the  threshold  for  first-lien  loans. 
See  12  CFR  203.4(a)(12).  The  Board 
recognizes  that  it  would  be  preferable  to 
set  a  threshold  for  second-lien  loans 
above  a  measure  of  market  rates  for 
second-lien  loans,  but  a  suitable 
measure  of  this  kind  does  not  appear  to 
exist.  Although  data  are  very  limited, 
the  Board  believes  it  remains 
appropriate  to  apply  the  same  difference 
of  two  percentage  points  to  the 
thresholds  above  market  mortgage  rates. 
Commenters  explicitly  endorsed,  or  at 
least  raised  no  objection  to,  this 
approach. 

Some  commenters  raised  issues 
relating  to  the  scope  of  coverage  for 
“higher-priced  mortgage  loans”  under 
Regulation  Z.  For  example,  commenters 
suggested  either  exempting  from 
coverage,  or  providing  higher  thresholds 
for,  certain  loan  product  types,  such  as 
loans  exceeding  the  Fannie  Mae  and 
Freddie  Mac  maximum  loan  size  (jumbo 
loans)  and  loans  under  Federal  Housing 
Administration  (FHA)  programs. 
Suggestions  relating  to  the  scope  of 
coverage  were  considered  and 
addressed  in  the  Board’s  final  rule 
under  Regulation  Z.  73  FR  44522, 
44536-44537;  44539  (July  30,  2008). 


^  Annual  percentage  rates  were  estimated  from 
the  contract  rates  in  these  data  using  formulas 
deriv'ed  from  a  separate  proprietary  database  of 
subprime  loans  that  collects  contract  rates,  points, 
and  annual  percentage  rates.  This  separate  database, 
which  contains  data  on  the  loan  originations  of 
eight  subprime  mortgage  lenders,  is  maintained  by 
the  Financial  Services  Research  Program  at  George 
Washington  University. 


The  Board  remains  aware  that  the 
spread  between  prime  conforming  and 
prime  jumbo  loans  currently  is 
unusually  wide.  If  this  spread  remains 
wider  than  it  historically  has  been  when 
the  final  rule  takes  effect,  the  rule  will 
cover  some  prime  jumbo  loqps.  While 
covering  prime  jumbo  loans  is  not  the 
Board’s  objective,  the  Board  does  not 
believe  that  it  should  set  the  threshold 
at  a  higher  level  to  avoid  what  may  be 
only  temporary  coverage  of  these  loans 
relative  to  the  long-time  horizon  for  this 
rule.  The  Board  also  continues  to 
believe  that  establishing  various 
thresholds  for  various  different  product 
types  would  make  the  regulation 
inordinately  complicated  and  subject  it 
to  frequent  revision,  which  would  not 
be  in  the  interests  of  those  who  report 
HMDA  data  or  those  who  use  them.  The 
Board  will  continue  to  monitor  the 
overall  market  and  relative  pricing 
spreads  between  submarkets  to  ensure 
that  the  benefits  of  simplicity  and 
stability  offered  by  the  rule  as  adopted 
continue  to  outweigh  the  disadvantages 
of  sometimes  inadvertently  capturing 
rate  spread  data  on  loans  to  which  the 
rule  is  not  intended  to  apply. 

D.  Timing  of  Determining  the  Rate 
Spread 

When  Benchmarks  Become  Effective 

Regulation  C  currently  determines  the 
Treasury  yield  benchmark  as  of  the  15th 
of  the  month  before  the  rate-lock  date. 
This  rule  will  determine  the  applicable 
benchmark  for  a  transaction  more 
frequently.  The  final  rule  requires  a 
creditor  to  use  the  most  recently 
available  average  prime  offer  rate  as  of 
the  rate-lock  date.  As  the  PMMS  is 
updated  weekly,  the  Board  will  also 
update  average  prime  offer  rates  weekly. 
The  Board  expects  that  using  a  more 
current  benchmark  will  improve 
reporting  accuracy  without  significantly 
increasing  regulatory  burden. 

To  address  concerns  raised  by 
industry  commenters  over  their  ability 
to  apply  timely  the  most  recent 
benchmarks,  the  final  rule  includes 
additional  explanation,  in  appendix  A, 
as  to  the  meaning  of  “most  recently 
available.”  The  Board  generally  will 
update  the  tables  each  Friday  morning, 
but  the  new  benchmarks  will  be  dated 
to  indicate  when  they  are  effective,  and 
the  effective  date  will  be  subsequent  to 
the  date  of  publication.  The  “most 
recently  available”  average  prime  offer 
rates  are  those  most  recently  effective  as 
of  the  date  the  rate  is  set.  The  Board’s 
intention  is  that  updates  to  the  tables 
made  each  Friday  will  be  effective  the 
following  Monday,  as  reflected  in  the 
methodology  statement  published  as 


Attachment  I  to  this  Federal  Register 
notice.  For  example,  new  average  prime 
offer  rates  applicable  during  the  week  of 
Monday  through  Sunday,  October  12- 
18,  2009,  would  be  posted  on  the 
FFIEC’s  Web  site  on  Friday,  October  9, 
but  they  would  be  dated  October  12. 
Loans  that  are  locked  in  on  October  9 
through  11,  including  loans  locked  in 
on  October  9  after  the  benchmarks  dated 
October  12  have  been  posted,  would  be 
compared  to  the  average  prime  offer 
rates  for  comparable  transactions  dated 
October  5  (assuming  the  loan 
application  was  made  on  or  after 
October  1).  In  unusual  situations,  such 
as  public  holidays  falling  on  a  Friday, 
the  Board  may  not  publish  new 
benchmarks  on  that  day.  Whenever  new 
benchmarks  are  published,  however, 
they  always  will  be  dated  subsequent  to 
the  date  of  publication,  so  that  lenders 
will  not  be  required  to  apply  new 
benchmarks  the  same  day  they  are 
published.  For  consistency’s  sake, 
lenders  may  not  apply  new  benchmarks 
before  the  Monday  following 
publication,  even  if  their  systems  are 
capable  of  applying  the  new 
benchmarks  earlier. 

When  the  Rate  Is  Set 

Industry  commenters  suggested  that 
the  time  the  rate  is  set  should  be  flexible 
enough  to  accommodate  differing 
methods  of  locking  in  rates  used  by 
mortgage  lenders.  Specifically,  they 
stated  that  some  lenders  employ  a  “base 
rate  plus  rate  adjusters”  system, 
whereby  a  lender  may  lock  in  the  “base 
rate”  as  well  as  various  “rate  adjusters” 
that  may  or  may  not  apply,  depending 
on  loan  factors  to  be  determined 
subsequently  (such  as  an  appraisal  that 
results  in  a  different  loan-to-value  ratio 
than  previously  expected).  Thus, 
although  the  “base  rate”  has  been 
locked  in  on  a  certain  date,  and  all 
potentially  applicable  “rate  adjusters” 
also  may  be  locked  in,  the  rate  still  may 
change  afterwards  if  the  applicability  of 
any  “rate  adjuster”  changes. 

The  Board’s  intent  was  not  to  alter  the 
current  meaning  of  when  the  rate  is  set 
for  the  final  time  before  closing.  If  a 
loan’s  rate  may  change,  for  any  reason, 
then  it  has  not  yet  been  set  for  the  final 
time  before  closing.  Accordingly,  the 
Board’s  final  rule  leaves  the  relevant 
discussion  of  when  the  rate  is  set,  in 
appendix  A,  unchanged  in  this  regard. 

E.  Determination  of  “Comparable 
Transaction” 

Assignment  Rules 

The  proposal  stated  that  the  Board’s 
tables  of  average  prime  offer  rates  would 
indicate  how  to  determine  what 
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Unusual  Loan  Products 


constitutes  a  “comparable  transaction” 
for  purposes  of  matching  a  mortgage 
loan’s  APR  to  the  appropriate 
benchmark.  Some  commenters 
interpreted  the  methodology  statement’s 
assignment  rules  as  matching  loans  for 
which  the  tables  contain  no  exact  match 
to  the  benchmark  of  the  next  longest 
term.  This  interpretation  was  not  the 
Board’s  intent. 

The  Board’s  intent  was  to  preserve  the 
assignment  rules  currently  applicable 
under  HMDA.  Under  those  rules,  a  loan 
with  a  term  not  represented  among  the 
Treasury  security  terms  listed  in  the 
table  matches  to  the  Treasury  security 
with  the  term  closest  to  the  loan’s  term, 
and  when  a  loan  has  a  term  exactly 
halfway  between  two  Treasury  security 
terms  it  matches  to  the  Treasury 
security  with  the  shorter  of  the  two 
terms.  The  methodology  statement  that 
is  published  with  this  final  rule 
(Attachment  I  to  this  Federal  Register 
notice)  and  that  will  accompany  the 
tables  on  the  FFIEC’s  Web  site  is  revised 
to  clarify  the  correct  assignment  rules 
for  the  new  tables  of  average  prime  offer 
rates,  which  track  the  existing 
assignment  rules  for  the  existing  table  of 
Treasury  yields. 

Interpolation  Methodology 

Industry  commenters  also 
recommended  a  revision  to  the 
proposed  method  for  interpolating 
estimated  APRs  for  loan  products  for 
which  PMMS  data  are  not  available.  The 
methodology  requires  calculating 
“Treasury  spreads”  (the  difference 
between  the  PMMS-reported  rates  and 
corresponding  Treasury  yields)  as  a  first 
step  towards  estimating  rates  for  other 
products,  before  ultimately  calculating 
APRs  for  those  other  products.  The 
Board  proposed  calculating  the 
•  necessary  Treasury  spreads  as  the 
PMMS-reported  initial  rates  for  one-  and 
five-year  variable-rate  loans  minus  the 
average  yields  on  one-  and  five-year 
Treasury  securities,  respectively.  These 
one-  and  five-year  spreads  are  used  as 
inputs  in  estimating  APRs  for  loan 
products  not  included  in  the  PMMS 
survey.  These  commenters  suggested 
instead  calculating  a  “relative”  spread 
by  dividing  the  PMMS-reported  rates  by 
the  corresponding  Treasury  yields.  In 
structuring  the  calculation  of  Treasury 
spreads  as  absolute  rather  than 
proportional,  the  Board  intended  to 
mirror  the  manner  in  which  the 
mortgage  industry^  builds  incremental 
prepayment  and  credit  risk  into  loan 
pricing.  For  this  reason,  the  Board  is 
retaining  the  calculation  as  proposed. 


Some  commenters  sought  clarification 
on  how  to  determine  comparable 
transactions  for  certain  unusual  loan 
product  types,  such  as  step-rate  loans, 
loans  with  balloon  payments,  and  loans 
with  temporary,  interest-only  payment 
terms.  The  Board  believes  that  the  rule 
as  structured  addresses  all  loan  product 
types.  Regulation  Z  already  provides 
guidance  for  the  calculation  of  APRs  on 
loans  with  unusual  payment  terms.  The 
APR  calculated  and  disclosed  according 
to  those  rules  is  to  be  compared  to  the 
average  prime  offer  rate  for  comparable 
transactions.  If  the  APR  is  higher  than 
it  would  be  in  the  absence  of  any 
unusual  payment  terms,  the  Board  sees 
no  reason  for  establishing  special  rules 
for  such  products  under  the  new  rate 
spread  reporting  test.  Determination  of 
“comparable  transactions”  depends 
solely  on  two  factors:  (i)  Whether  the 
loan  is  variable-rate  or  not;  and  (ii)  the 
length  of  the  initial,  fixed-rate  period  (if 
variable-rate)  or  the  term  to  maturity  (if 
non-variable-rate). 

F.  Technical  Issues 

APR  Calculation — Payment  Schedule 
Assumptions 

in  the  methodology  statement  for 
deriving  and  estimating  APRs  from 
PMMS  data  the  Board  included  an 
assumption  that  monthly  payments 
would  be  rounded  to  whole  cents,  thus 
likely  requiring  an  odd  final  payment 
amount.  The  Board’s  intent  was  to  track 
the  way  mortgage  lenders  actually 
calculate  APRs  on  their  transactions. 

But  rounding  payment  amounts  to 
whole  cents  necessarily  requires  having 
a  loan  amount,  which  is  not  the  case  for 
the  hypothetical  transaction  underlying 
the  PMMS  data.  Therefore  the  Board  is 
revising  the  methodology  statement  to 
provide  that  the  calculation  should 
assume  all  payments  are  equal,  even  if 
this  results  in  payment  amounts  that 
include  fractions  of  cents.  This  revision 
applies  only  to  the  calculation  of 
hypothetical  APRs  from  PMMS  data  for 
use  as  average  prime  offer  rates;  it  does 
not  affect  lenders’  ability  to  calculate 
APRs  for  disclosure  purposes  using 
payment  amounts  in  whole  cents, 
pursuant  to  Regulation  Z.  See  12  CFR 
226.17(c)(3)(i). 

HOEPA  Status  Reporting — §  203.4(a)(13) 

Although  the  Board  did  not  propose 
to  revise  §  203.4(a)(13),  some 
commenters  pointed  out  that,  as  a  result 
of  the  amendments  to  Regulation  Z  in 
the  Board’s  July  30,  2008  final  rule,  the 
language  in  §  203.4(a)(13)  now  could  be 
considered  ambiguous.  Sectipn 
203.4(a)(13)  requires  the  reporting  of 


“(wjhether  the  loan  is  subject  to  the 
Home  Ownership  and  Equity  Protection 
Act  of  1994.”  Until  the  July  30,  2008 
final  rule,  this  unambiguously  referred 
to  loans  subject  to  the  original 
protections  of  HOEPA,  implemented 
through  Regulation  Z’s  §  226.32, 12  CFR 
226.32.  The  July  final  rule,  however, 
created  a  new  §  226.35  of  Regulation  Z, 
12  CFR  226.35,  which  affords  certain 
protections  for  mortgage  loans  that  meet 
or  exceed  its  coverage  test  (the  same  test 
that  is  implemented  for  HMDA  rate 
spread  reporting  purposes  by  this  final 
rule).  As  the  Board  created  the  §  226.35 
protections  pursuant  to  its  authority 
under  HOEPA,  15  U.S.C.  1639(1)(2),  the 
commenters  expressed  concern  that 
loans  that  are  subject  to  those  new 
protections  could  be  seen  as  being 
“subject  to”  HOEPA. 

Appendix  A  to  Regulation  C, 
Paragraph  I.G.3,  requires  reporting  if  a 
loan  is  subject  to  HOEPA,  “as 
implemented  in  Regulation  Z  (12  CFR 
226.32).”  To  eliminate  any  possibility  of 
misinterpretation,  however,  the  Board  is 
revising  the  language  of  §  203.4(a)(13)  to 
conform  to  the  existing  rule,  as 
expressed  in  appendix  A. 

V.  Effective  Date 

The  Board  proposed  an  effective  date 
of  January  1,  2009.  Industry  commenters 
expressed  serious  concerns,  liowever, 
that  the  proposed  effective  date  would 
afford  too  little  time,  and  would 
generate  substantial  costs,  to  implement 
the  necessary  systems  changes  and  staff 
training.  For  the  following  reasons,  the 
Board  is  adopting  an  effective  date  of 
October  1,  2009. 

Under  the  July  30,  2008  final  rule,  the 
Regulation  Z  amendments  concerning 
higher-priced  mortgage  loans  are 
effective  on  October  1,  2009  and  apply 
to  loans  for  which  applications  are 
taken  on  or  after  that  date.  In  the 
proposed  rule,  the  Board  sought  to 
avoid  changing  rules  for  HMDA  rate 
spread  reporting  during  a  calendar  year. 
But,  as  the  proposal  noted,  if  the  Board 
were  to  make  compliance  with  this  final 
rule  mandatory  January  1,  2010,  from 
October  through  December  of  2009 
lenders  would  have  to  comply  with  two 
different  rules  for  identifying  higher- 
priced  mortgage  loans.  These  reasons 
led  the  Board  to  propose  a  January  1, 
2009  effective  date. 

The  Board  recognizes  that  several 
factors  would  make  compliance  by 
January  1,  2009  especially  difficult  and 
costly  for  industry.  First,  as  commenters 
pointed  out,  HMDA  reporters  must 
capture  two  additional  data  elements  to 
apply  the  new  test:  (i)  Whether  the  loan 
is  variable-rate  or  not;  and  (ii)  if 
variable-rate,  the  initial,  fixed-rate 
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period.  While  these  data  usually  reside 
in  lenders’  origination  systems,  they 
may  be  difficult  to  access,  capture,  and 
import  into  HMD  A  compliance  systems; 
many  industry  commenters  indicated 
that  these  are  two  separate,  non- 
integrated  systems  and  that  creating  the 
necessary  interfaces  between  them  will 
be  an  extensive  and  costly  project. 
Second,  industry  commenters  stated 
that  the  period  over  the  end  of  one  year 
and  the  beginning  of  the  next  year  is  a 
particularly  challenging  timeframe  in 
which  to  implement  changes  to  HMDA 
reporting  systems,  as  it  coincides  with 
annual  reporting  under  HMDA  and 
other  laws  and  regulations.  During  this 
period,  lenders  generally  “freeze”  their 
systems  to  ensure  that  their  reports  for 
the  just-completed  year  are  complete 
and  accurate,  in  compliance  with 
current  rules,  thus  introducing  new 
rules  is  particularly  challenging  in  this 
timeframe.  Third,  mortgage  lenders  face 
a  number  of  other  compliance-driven 
systems  changes  during  the  proposed 
timeframe."*  . 

As  noted  above,  the  new  protections 
for  higher-priced  mortgage  loans  under 
Regulation  Z  become  effective  October 
1,  2009.  As  the  coverage  test  necessary 
to  determine  whether  those  protections 
apply  is  identical  to  the  HMDA  rate 
spread  reporting  test  adopted  here,  the 
Board  has  concluded  that  making  the 
HMDA  test  effective  on  the  same  date 
will  impose  little  additional  burden  on 
HMDA  reporters. 

For  the  foregoing  reasons,  the  Board  is 
adopting  an  effective  date  of  October  1, 
2009.  Lenders  will  use  the  new  rate 
spread  reporting  test  on  loans  for  which 
applications  are  taken  on  and  after 
October  1,  2009  and  for  all  loans 
consummated  on  or  after  January  1, 

2010  (regardless  of  their  application 
dates).  To  help  data  users  identify  loans 
closed  in  2009  and  reported  using  the 
new  rule,  the  Board  will  add  a  notation 
to  each  such  loan  in  the  publicly 
available  data  reported  for  2009.  The 
mandatory  compliance  with  the  new 
rule  for  all  loans  consummated  on  and 
after  January  1,  2010  will  eliminate  the 
need  for  such  notations  in  years  after 
2009.  Thus,  for  loans  for  which 
applications  were  taken  before  October 
1,  2009  and  that  are  consummated  in 
2009,  the  revised  rules  do  not  apply. 
Lenders  will  apply  the  existing  rate 


■•The  joint,  industry  trade  groups’  comment  letter 
recited  six  other  current  sources  of  significant 
compliance  systems  changes,  including  certain 
FHA  program  changes,  changes  to  Regulation  Z 
necessitated  by  the  Mortgage  Disclosure 
Improvement  Act  of  2008,  Title  V  of  Division  B  of 
the  Housing  and  Economic  Recovery  Act  of  2008, 
Public  Law  110-289,  122  Stat.  2654,  approved  July 
30,  2008,  and  numerous  state  law  changes. 


spread  reporting  test,  using  Treasury 
security  yield  benchmarks,  for  those 
loans.  For  loans  for  which  applications 
were  taken  before  October  1 ,  2009  and 
that  are  consummated  in  2010  or  later, 
the  revised  rules  apply. 

VI.  Paperwork  Reduction  Act 

In  accordance  with  section  3506  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Ch.  35;  5  CFR  Part  1320 
Appendix  A.l),  the  Board  has  reviewed 
the  final  rule  under  the  authority 
delegated  to  the  Board  by  Office  of 
Management  and  Budget  (OMB).  The 
Federal  Reserve  may  not  conduct  or 
sponsor,  and  an  organization  is  not 
required  to  respond  to,  this  information 
collection  unless  it  displays  a  currently 
valid  OMB  number.  The  OMB  control 
number  is  7100-0247. 

The  information  collection 
requirements  of  this  rule  appear  in  12 
CFR  part  203.  The  information 
collection  is  mandatory  under  12  U.S.C. 
2801-2810.  It  generates  data  used  to 
help  determine  whether  financial 
institutions  are  serving  the  housing 
needs  of  their  communities,  to  help 
target  investment,  to  promote  private 
investment  where  it  is  needed,  and  to 
provide  data  to  assist  in  identifying 
possibly  discriminatory  lending  patterns 
and  in  enforcing  antidiscrimination 
statutes. 

The  respondents  are  all  types  of 
financial  institutions  that  meet  the  tests 
for  coverage  under  the  regulation.  Under 
the  Paperwork  Reduction  Act  (PRA), 
however,  the  Federal  Reserve  accounts 
for  the  burden  of  the  paperwork 
associated  with  the  regulation  only  for 
state  member  banks,  their  subsidiaries, 
subsidiaries  of  bank  holding  companies, 
U.S.  branches  and  agencies  of  foreign 
banks  (other  than  federal  branches, 
federal  agencies,  and  insured  state 
branches  of  foreign  banks),  commercial 
lending  companies  owned  or  controlled 
by  foreign  banks,  and  organizations 
operating  under  section  25  or  25A  of  the 
Federal  Reserve  Act  (12  U.S.C.  601- 
604a;  611-631).  Other  federal  agencies 
account  for  the  paperwork  burden  for 
the  institutions  they  supervise. 
Respondents  must  maintain  their  loan/ 
application  registers  and  modified 
registers  for  three  years,  and  their 
disclosure  statements  for  five  vears. 

The  Board  has  determined  that  the 
data  collection  and  reporting  are 
required  by  law;  completion  of  the  loan/ 
application  register,  submission  to  the 
Board,  and  disclosure  to  the  public 
upon  request  are  mandatory.  The  data, 
as  modified  according  to  the  regulation, 
are  made  publicly  available  and  are  not 
considered  confidential.  Information 
that  might  identify  an  individual 


borrower  or  applicant  is  given 
confidential  treatment  under  exemption 
6  of  the  Freedom  of  Information  Act,  5 
U.S.C.  552(b)(6). 

On  July  30,  2008,  a  notice  of  proposed 
rulemaking  (NPR)  was  published  in  the 
Federal  Register.  73  FR  44189  (July  30, 
2008).  The  NPR  indicated  that  current 
burden  estimates  for  Regulation  C 
would  not  change,  other  than  a  one-time 
increase  in  burden  to  modify  HMDA 
reporters’  systems.  No  comments 
specifically  addressing  the  burden 
estimate  were  received.  Therefore,  the 
current  burden  estimates  will  remain 
unchanged.  The  current  total  annual 
burden  to  comply  with  the  provisions  of 
Regulation  C  continues  to  be  estimated 
at  156,910  hours  for  680  Federal 
Reserve-regulated  institutions  that  are 
deemed  to  be  respondents  for  the 
purposes  of  the  PRA.  The  reporting, 
recordkeeping,  and  disclosure  burden 
for  this  information  collection  is 
estimated  to  vary  from  12  to  12,000 
hours  per  respondent  per  year,  with  an 
average  of  242  hours  for  state  member 
banks  and  an  average  of  192  hours  for 
mortgage  banking  subsidiaries  and  other 
respondents.  This  estimated  burden 
includes  time  to  gather  and  maintain  the 
data  needed,  review  the  instructions, 
and  complete  the  register.  The  Board 
estimates  that  respondents  regulated  by 
the  Federal  Reserve  will  take,  on 
average,  16  hours  (two  business  days)  to 
revise  and  update  their  systems  to 
comply  with  the  new  threshold  for  rate 
spread  reporting.  This  one-time  revision 
will  increase  the  burden  by  10,880 
hours  to  167,790. 

The  Board  has  a  continuing  interest  in 
the  public’s  opinions  of  its  collections 
of  information.  At  any  time,  comments 
regarding  the  burden  estimate,  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  may  be  sent  to: 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551, 
with  copies  of  such  comments  sent  to 
the  Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (7100- 
0247),  Washington,  DC  20503. 

VII.  Regulatory  Flexibility  Analysis 

In  accordance  with  section  4  of  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  601-612,  the  Board  is  publishing 
a  final  regulatory  flexibility  analysis  for 
the  proposed  amendments  to  Regulation 
C.  The  RFA  requires  an  agency  either  to 
provide  a  final  regulatory  flexibility 
analysis  with  a  final  rule  or  certify  that 
the  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  An  entity  is 
considered  ’’small”  if  it  has  Si 65 
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million  or  less  in  assets  for  banks  and 
other  depository  institutions;  and  $6.5 
million  or  less  in  revenues  for  non-bank 
mortgage  lenders,  mortgage  brokers,  and 
loan  servicers.  The  Board  did  not 
receive  any  comments  contending  that 
the  proposed  rule  would  have  a 
significant  impact  on  Vcuious  businesses 
or  on  its  initial  regulatory  flexibility 
analysis.  Based  on  its  analysis  and  for 
the  reasons  stated  below,  the  Board 
believes  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A.  Statement  of  the  Need  for,  and 
Objectives  of,  the  Final  Rule 

The  Board  is  adopting  amendments  to 
Regulation  C  to  make  the  rules  for 
reporting  higher-priced  loans  in  the 
annual  HMDA  data  consistent  with  the 
definition  of  “higher-priced  mortgage 
loan”  in  the  amendments  to  Regulation 
Z  (Truth  in  Lending)  that  the  Board 
adopted  in  final  form  on  July  30,  2008. 
The  amendments  are  intended  to  reduce 
regulatory  burden  by  allowing  mortgage 
lenders  to  use  a  single  definition  of 
higher-priced  loan,  rather  than  different 
definitions  under  the  two  regulations. 
The  amendments  are  also  intended  to 
result  in  more  useful  HMDA  data 
because  the  new  definition  of  higher- 
priced  loan  uses  a  survey-based  estimate 
of  market  mortgage  rates  as  the 
benchmark  for  reporting. 

The  purpose  of  HMDA  is  to  provide 
to  public  officials,  and  to  the  public, 
information  to  enable  them  to  determine 
whether  lending  institutions  are 
fulfilling  their  obligations  to  serve  the 
housing  needs  of  their  communities. 

The  purpose  of  the  law  is  also  to  assist 
public  officials  in  determining  the 
distribution  of  public  sector  investments 
in  a  manner  designed  to  improve  the 
private  investment  environment.  12 
U.S.C.  2801(b).  HMDA  data  also  assist 
in  identifying  possibly  discriminatory 
lending  patterns  and  in  enforcing 
antidiscrimination  statutes.  HMDA 
authorizes  the  Board  to  prescribe 
regulations  to  carry  out  the  purposes  of 
the  statute.  12  U.S.C.  2804(a). 

The  act  expressly  states  that  the 
Board’s  regulations  may  contain  “such 
classifications,  differentiations,  or  other 
provisions  *  *  *  as  in  the  judgment  of 
the  Board  are  necessary  and  proper  to 
effectuate  the  purposes  of  [HMDA],  and 
prevent  circumvention  or  evasion 
thereof,  or  to  facilitate  compliance 
therewith.”  12  U.S.C.  2804(a).  The 
Board  believes  that  the  amendments  to 
Regulation  C  discussed  above  are  within 
Congress’s  broad  grant  of  authority  to 
the  Board  to  adopt  provisions  that  carry 
out  the  purposes  of  the  statute. 


B.  Summary  of  Issues  Raised  by 
Comments  in  Response  to  the  Initial 
Regulatory  Flexibility  Analysis 

The  Board  did  not  receive  any 
comments  contending  that  the  proposed 
rule  would  have  a  significant  impact  on 
various  businesses  or  on  its  initial 
regulatory  flexibility  analysis.  ^ 

JC.  Description  and  Estimate  of  Small 
Entities  To  Which  the  Proposed  Rule 
Would  Apply 

The  final  rule  will  apply  to  all 
institutions  that  are  required  to  report 
under  HMDA.  The  Board  does  not  have 
complete  data  on  the  asset  sizes  of  all 
HMDA  reporting  institutions.  Through 
data  from  Reports  of  Condition  and 
Income  (“Call  Reports”)  of  depository 
institutions  and  certain  subsidiaries  of 
banks  and  bank  holding  companies, 
however,  the  Board  can  determine 
numbers  of  small  entities  among  those 
categories.  For  the  majority  of  HMDA 
respondents  that  are  non-depository 
institutions  exact  asset  size  information 
is  not  available.  The  Board  has 
somewhat  reliable  estimates  based  in 
large  measure  on  self-reporting  from 
approximately  five  percent  of  the  non¬ 
depository  respondents.  Based  on  the 
best  information  available  for  each 
category  of  respondent,  the  Board  makes 
the  following  estimate  of  small  entities 
that  will  be  affected  by  this  final  rule: 

Of  all  HMDA  respondents  in  2008  (for 
2007  activities),  which  number 
approximately  8,625,  approximately 
4,520  had  total  domestic  assets  of  $165 
million  or  less  and  thus  would  be 
considered  small  entities  for  purposes  of 
the  Regulatory  Flexibility  Act.  The 
Board  believes  that  the  economic  impact 
on  these  small  entities  is  not  significant. 

D.  Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

HMDA  reporting  is  a  routine  activity 
for  all  HMDA  respondents,  large  and 
small.  The  changes  implemented  by  this 
final  rule  impose  a  new  requirement  on 
HMDA  respondents  to  obtain  a  publicly 
available  index  (average  prime  offer  . 
rates  derived  from  PMMS  data)  and  use 
it  to  apply  a  reporting  threshold  test  to 
their  loan  originations.  That 
requirement,  however,  replaces  an 
existing  requirement  that  is  very  similar 
but  for  tbe  index  used.  The  burden  of 
complying  with  the  new  requirement 
should  not  differ  significantly  from  the 
existing  burden  of  complying  with  the 
requirement  it  replaces:  that  existing 
burden  is  addressed  in  the  PRA 
discussion  in  part  VI  above.  As  is  also 
discussed  in  the  PRA  analysis,  the 
Board  expects  the  one-time  burden  of 
converting  HMDA  respondents’  systems 


to  employ  the  new  index  to  average  16 
hours  (two  business  days). 

E.  Steps  Taken  To  Minimize  the 
Economic  Impact  on  Small  Entities 

The  Board  solicited  comment  on  any 
significant  alternatives  that  may  provide 
additional  ways  to  reduce  regulatory 
burden  associated  with  the  proposed 
rule.  No  comments  were  received. 

List  of  Subjects  in  12  CFR  Part  203 

Banks,  Banking,  Federal  Reserve 
System,  Mortgages,  Reporting  and 
recordkeeping  requirements. 

Authority  and  Issuance 

■  For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
part  203  as  follows: 

PART  203— HOME  MORTGAGE 
DISCLOSURE  (REGULATION  C) 

■  1.  The  authority  citation  for  part  203 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  2801-2810. 

■  2.  Section  203.4  is  amended  by 
revising  paragraphs  (a)(12)  and  (a)(13)  to 
read  as  follows: 

§  203.4  Compilation  of  loan  data. 

(a)  *  *  * 

(12) (i)  For  originated  loans  subject  to 
Regulation  Z,  12  CFR  part  226,  the 
difference  between  the  loan’s  annual 
percentage  rate  (APR)  and  the  average 
prime  offer  rate  for  a  comparable 
transaction  as  of  the  date  the  interest 
rate  is  set,  if  that  difference  is  equal  to 
or  greater  than  1.5  percentage  points  for 
loans  secured  by  a  first  lien  on  a 
dwelling,  or  equal  to  or  greater  than  3.5 
percentage  points  for  loans  secured  by 
a  subordinate  lien  on  a  dwelling. 

(ii)  “Average  prime  offer  rate”  means 
an  annual  percentage  rate  that  is  derived 
from  average  interest  rates,  points,  and 
other  loan  pricing  terms  currently 
offered  to  consumers  by  a  representative 
sample  of  creditors  for  mortgage  loans 
that  have  low-risk  pricing 
characteristics.  The  Board  publishes 
average  prime  offer  rates  for  a  broad 
range  of  types  of  transactions  in  tables 
updated  at  least  weekly,  as  well  as  the 
methodology  the  Board  uses  to  derive 
these  rates. 

(13)  Whether  the  loan  is  subject  to  the 
Home  Ownership  and  Equity  Protection 
Act  of  1994,  as  implemented  in 
Regulation  Z  (12  CFR  226.32). 

it  it  it  ic  It 

■  3.  In  Appendix  A  to  Part  ^3,  under 
I.  Instructions  for  Completion  of  Loan/ 
Application  Register,  paragraphs 
I.G.l.a.,  I.G.l.d.,  I.G.l.e.,  and  I.G.2.  are 
revised  to  read  as  follows: 
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Appendix  A  to  Part  203 — Form  and 
Instructions  for  Completion  of  HMDA 
Loan/Application  Register 
*  *  *  *  * 

I.  Instructions  for  Completion  of  Loan/ 
Application  Register 
***** 

G.  Pricing-Related  Data 
1.  Rate  Spread 

a.  For  a  home-purchase  loan,  a  refinancing, 
or  a  dwelling-secured  home  improvement 
loan  that  you  originated,  report  the  spread 
between  the  annual  percentage  rate  (APR) 
and  the  average  prime  offer  rate  for  a 
comparable  transaction  if  the  spread  is  equal 
to  or  greater  than  1.5  percentage  points  for 
first-lien  loans  or  3.5  percentage  points  for 
subordinate-lien  loans.  To  determine 
whether  the  rate  spread  meets  this  threshold, 
use  the  average  prime  offer  rate  in  effect  for 
the  type  of  transaction  as  of  the  date  the 
interest  rate  was  set,  and  use  the  APR  for  the 
loan,  as  calculated  and  disclosed  to  the 
consumer  under  §  226.6  or  226.18,  as 
applicable,  of  Regulation  Z  (12  CFR  part  226). 
Current  and  historic  average  prime  offer  rates 
are  set  forth  in  the  tables  published  on  the 
FFIEC’s  Web  site  (http ://\m,vw. ffiec.gov/ 
hmda]  entitled  “Average  Prime  Offer  Rates — 
Fixed”  and  “Average  Prime  Offer  Rates — 
Adjustable.”  Use  the  most  recently  available 
average  prime  offer  rate.  “Most  recently 
available”  means  the  average  prime  offer  rate 
set  forth  in  the  applicable  table  with  the  most 
recent  effective  date  as  of  the  date  the  interest 
rate  was  set.  Do  not  use  an  average  prime 
offer  rate  before  its  effective  date. 

d.  Enter  the  rate  spread  to  two  decimal 
places,  and  use  a  leading  zero.  For  example, 
enter  03.29.  If  the  difference  between  the 
APR  and  the  average  prime  offer  rate  is  a 
figure  with  more  than  two  decimal  places, 
round  the  figure  or  truncate  the  digits  beyond 
two  decimal  places. 

e.  If  the  difference  between  the  APR  and 
the  average  prime  offer  rate  is  less  than  1.5 
percentage  points  for  a  first-lien  loan  and  less 
than  3.5  percentage  points  for  a  subordinate- 
lien  loan,  enter  “NA.” 

2.  Date  the  interest  rate  was  set.  The 
relevant  date  to  use  to  determine  the  average 
prime  offer  rate  for  a  comparable  transaction 
is  the  date  on  which  the  loan’s  interest  rate 
was  set  by  the  financial  institution  for  the 
final  time  before  closing.  If  an  interest  rate  is 
set  pursuant  to  a  “lock-in”  agreement 
between  the  lender  and  the  borrower,  then 
the  date  on  which  the  agreement  fixes  the 
interest  rate  is  the  date  the  rate  was  set.  If  a 
rate  is  re-set  after  a  lock-in  agreement  is 
executed  (for  example,  because  the  borrower 
exercises  a  float-down  option  or  the 
agreement  expires),  then  the  relevant  date  is 
the  date  the  rate  is  re-set  for  the  final  time 
before  closing.  If  no  lock-in  agreement  is 
executed,  then  the  relevant  date  is  the  date 
on  which  the  institution  sets  the  rate  for  the 
final  time  before  closing. 
***** 

■  4.  In  Supplement  I  to  Part  203,  under 
Section  203.4 — Compilation  of  Loan 
Data,  4(a)  Data  Format  and  Itemization, 


Paragraph  4(a)(12)  Rate  spread 
information,  paragraph  4(a){12)-l  is 
removed,  and  new  heading  Paragraph 
4(a)(l2)(ii)  and  new  paragraphs 
4(a)(12)(ii)-l,  4(a)(12)(ii)-2,  and 
4(a)(12){ii)-3  are  added  to  read  as 
follows: 

Supplement  I  to  Part  203— Staff 
Commentary 
***** 

Section  203.4 — Compilation  of  Loan  Data 

4(a)  Data  Format  and  Itemization 
***** 

Paragraph  4(a)(12)  Rate  spread 
information. 

Paragraph  4(a)(12)(ii). 

1.  Average  prime  offer  rate.  Average  prime 
offer  rates  are  annual  percentage  rates 
derived  from  average  interest  rates,  points, 
and  other  loan  pricing  terms  offered  to 
borrowers  by  a  representative  sample  of 
lenders  for  mortgage  loans  that  have  low-risk 
pricing  characteristics.  Other  pricing  terms 
include  commonly  used  indices,  margins, 
and  initial  fixed-rate  periods  for  variable-rate 
transactions.  Relevant  pricing  characteristics 
include  a  consumer’s  credit  history  and 
transaction  characteristics  such  as  the  loan- 
to-value  ratio,  owner-occupant  status,  and 
purpose  of  the  transaction.  To  obtain  average 
prime  offer  rates,  the  Board  uses  a  survey  of 
lenders  that  both  meets  the  criteria  of 

§  203.4(a)(12)(ii)  and  provides  pricing  terms 
for  at  least  two  types  of  variable-rate 
transactions  and  at  least  two  types  of  non- 
variable-rate  transactions.  An  example  of 
such  a  survey  is  the  Freddie  Mac  Primary 
Mortgage  Market  Survey  \ 

2.  Comparable  transaction.  The  rate  spread 
reporting  requirement  applies  to  a  reportable 
loan  with  an  annual  percentage  rate  that 
exceeds  by  the  specified  margin  (or  more)  the 
average  prime  offer  rate  for  a  comparable 
transaction  as  of  the  date  the  interest  rate  is 
set.  The  tables  of  average  prime  offer  rates 
published  by  the  Board  (see  comment 
4(a)(12)(ii)-3)  indicate  how  to  identify  the 
comparable  transaction. 

3.  Board  tables.  The  Board  publishes  on 
the  FFIEC’s  Web  site  (http://www.ffiec.gov/ 
hmda],  in  table  form,  average  prime  offer 
rates  for  a  wide  variety  of  transaction  types. 
The  Board  calculates  an  annual  percentage 
rate,  consistent  with  Regulation  Z  (see  12 
CFR  226.22  and  part  226,  appendix  J),  for 
each  transaction  type  for  which  pricing  terms 
are  available  from  the  survey  described  in 
comment  4(a)(12)(ii)-l.  The  Board  estimates 
annual  percentage  rates  for  other  types  of 
transactions  for  which  direct  survey  data  are 
not  available  based  on  the  loan  pricing  terms 
available  in  the  survey  and  other 
information.  The  Board  publishes  on  the 
FI’IEC’s  Web  site  the  methodology  it  uses  to 
arrive  at  these  estimates. 
***** 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  October  20,  2008. 
Jennifer  J.  Johnson, 

Secretary  of  the  Board. 

Attachment  I — Methodology  for 
Determining  Average  Prime  Offer  Rates 

The  calculation  of  average  prime  offer 
rates  is  based  on  the  Freddie  Mac 
Primary  Mortgage  Market  Survey® 
(PMMS).  The  survey  collects  data  for  a 
hypothetical,  “best  quality,”  80%  loan- 
to-value,  first-lien  loan  for  four  mortgage 
products:  (1)  30-year  fixed-rate;  (2)  15- 
year  fixed-rate;  (3)  one-year  variable- 
rate;  and  (4)  five-year  variable-rate.’’ 

Each  of  the  variable-rate  products 
adjusts  to  an  index  based  on  the  one- 
year  Treasury  rate  plus  a  margin  and 
adjusts  annually  after  the  initial,  fixed- 
rate  period.  This  Methodology  first 
describes  all  the  steps  necessary  to 
calculate  average  prime  offer  rates  and 
then  provides  a  numerical  example 
illustrating  each  step  with  the  data  from 
the  week  of  May  19,  2008. 

The  PMMS  collects  nationwide 
average  offer  prices  during  the  Monday 
through  Wednesday  period  each  week 
and  publicly  releases  the  averages  on 
Thursday.  For  each  loan  type  the 
average  commitment  loan  rate  and  total 
fees  and  points  (“points”)  are  reported, 
with  the  points  expressed  as 
percentages  of  the  initial  loan  balance. 
For  the  fixed-rate  products,  the 
commitment  rate  is  the  contract  rate  on 
the  loan;  for  the  variable-rate  products 
it  is  the  initial  contract  rate.  For  the 
variable-rate  products,  the  average 
margip  is  also  reported. 

The  PMMS  data  are  used  to  compute 
an  annual  percentage  rate  (APR)  for  the 
30-  and  15-year  fixed-rate  products.  For 
the  two  variable-rate  products,  an 
estimate  of  the  fully-indexed  rate  (the 
sum  of  the  index  and  margin)  is 
calculated  as  the  margin  (collected  in 
the  survey)  plus  the  current  one-year 
Treasury  rate,  which  is  estimated  as  the 
average  of  the  close-of-business,  one- 
year  Treasury  rates  for  Monday, 
Tuesday,  and  Wednesday  of  the  survey 
week.  If  data  are  available  for  fewer  than 
three  days,  only  yields  for  the  available 
days  are  used  for  the  average.  Survey 
data  on  the  initial  interest  rate  and 
points,  and  the  estimated  fully  indexed 
rate,  are  used  to  compute  a  composite 
APR  for  the  one-  and  five-year  variable- 
rate  mortgage  products.  See  Regulation 
Z  official  staff  commentary,  12  CFR  part 


■'The  “30-year”  and  “15-year”  fixed-rate  product 
designations  refer  to  those  products’  terms  to 
maturity.  The  “one-year”  and  “five-year”  variable- 
rate  product  designations,  on  the  other  hand,  refer 
to  those  products'  initial,  fixed-rate  periods.  All 
variable-rate  products  discussed  in  this 
Methodology  have  30-year  terms  to  maturity. 
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226,  Supp.  I,  comment  17{c){l)-10 
(creditors  to  compute  a  composite  APR 
where  initial  rate  on  variable-rate 
transaction  not  determined  by  reference 
to  index  and  margin). 

In  computing  the  APR  for  all  four 
PMMS  products,  a  fully  amortizing  loan 
is  assumed,  with  monthly 
compounding.  A  two-percentage-point 
cap  on  the  annual  interest  rate 
adjustments  is  assumed  for  the  variable- 
rate  products.  For  all  four  products,  the 
APR  is  calculated  using  the  actuarial 
method,  pursuant  to  appendix  J  to 
Regulation  Z.  A  payment  schedule  is 
used  that  assumes  equal  monthly 
payments  (even  if  this  entails  fractions 
of  cents),  assumes  each  payment  due 
date  to  be  the  1st  of  the  month 
regardless  of  the  calendar  day  on  which 
it  falls,  treats  all  months  as  having  30 
days,  and  ignores  the  occurrence  of  leap 
years.  See  12  CFR  226.17(c)(3).  The  APR 
calculation  also  assumes  no  irregular 
first  period  or  per  diem  interest 
collected. 

The  PMMS  data  do  not  cover  fixed- 
rate  loans  with  terms  to  maturity  of 
other  than  15  or  30  years  and  do  not 
cover  variable-rate  mortgages  with 
initial,  fixed-rate  periods  of  other  than 
one  or  five  years.  The  Board  uses 
interpolation  techniques  to  estimate 
APRs  for  ten  additional  products 
(two-,  three-,  seven-,  and  ten-year 
variable-rate  loans  and  one-,  two-, 
three-,  five-,  seven-,  and  ten-year  fixed- 
rate  loans)  to  use  along  with  the  four 
products  directly  surveyed  in  the 
PMMS. 

The  Treasury  Department  makes 
available  yields  on  its  securities  with 
terms  to  maturity  of,  among  others,  one, 
two,  three,  five,  seven,  and  ten  years 
(see  http:// w\vw. treas.gov/offices/ 
domestic-finance/debt-management/ 
interest-rate /yield. shtn\l).  The  Board 
uses  these  data  to  estimate  APRs  for 
two-,  three-,  seven-,  and  ten-year 
variable-rate  mortgages.  These 
additional  variable-rate  products  are 
assumed  to  have  the  same  terms  and 
features  as  the  one-  and  five-year 
variable-rate  products  surveyed  in  the 
PMMS  other  than  the  length  of  the 
initial,  fixed-rate  period. 

The  margin  and  points  for  the  two- 
and  three-year  variable-rate  products  are 
estimated  as  weighted  averages  of  the 
margins  and  points  of  the  one-year  and 
five-year  variable-rate  products  reported 
in  the  PMMS.  For  the  two-year  variable- 
rate  loan  the  weights  are  'A  for  the  one- 
year  variable-rate  and  'A  for  the  five- 
year  variable-rate.  For  the  three-year 
variable-rate  product,  the  weights  are  V2 
each  for  the  one-year  and  the  five-year 
variable  rate.  For  the  seven-  and  ten- 
year  variable-rate  products,  because 


they  fall  outside  of  the  range  between 
the  one-  and  five-year  PMMS  variable- 
rate  products,  the  margin  and  points  of 
the  five-year  variable-rate  product 
reported  in  the  PMMS  are  used  instead 
of  calculating  a  weighted  average. 

The  initial  interest  rate  for  each  of  the 
interpolated  variable-rate  products  is 
estimated  by  a  two-step  process.  First, 
“Treasury  spreads”  are  computed  for 
the  two-  and  three-year  variable-rate 
loans  as  the  weighted  averages  of  the 
spreads  between  the  initial  interest  rates 
on  the  one-  and  five-year  PMMS 
variable-rate  products  and  the  one-  and 
five-year  Treasury  yields,  respectively. 
The  weights  used  are  the  same  as  those 
used  in  the  calculation  of  margins  and 
points.  For  seven-  and  ten-year  variable- 
rate  loans,  because  they  fall  outside  of 
the  range  between  the  one-  and  five-year 
PMMS  variable-rate  products,  the 
spread  between  the  initial  interest  rate 
on  the  five-year  PMMS  variable-rate 
product  and  the  five-year  Treasury  yield 
is  used  as  the  Treasury  spread  instead 
of  calculating  a  weighted  average.  The 
second  step  is  to  add  the  appropriate 
Treasury  spread  to  the  Treasury  yield 
for  the  appropriate  initial,  fixed-rate 
period.  All  Treasury  yields  used  in  this 
two-step  process  are  the  Monday- 
Wednesday  close-of-business  averages, 
as  described  above.  Thus,  for  example, 
for  the  two-year  variable-rate  product 
the  estimated,  two-year  Treasury  spread 
is  added  to  the  average  two-year 
Treasury  rate,  and  for  the  ten-year 
variable-rate  product  the  five-year 
Treasury  spread  is  added  to  the  average 
ten-year  Treasury  rate. 

Thus  estimated,  the  initial  rates, 
margins,  and  points  are  used  to 
calculate  a  fully-indexed  rate  and 
ultimately  an  APR  for  the  two-,  three-, 
seven-  and  ten-year  variable-rate 
products.  To  estimate  APRs  for  one-, 
two-,  three-,  five-,  seven-,  and  ten-year 
fixed-rate  loans,  respectively,  the  Board 
uses  the  initial  interest  rates  and  points, 
but  not  the  fully-indexed  rates,  of  the 
one-,  two-,  three-,  five-,  seven-,  and  ten- 
year  variable-rate  loan  products 
calculated  above. 

For  any  loan  for  which  an  APR  of  the 
same  term  to  maturity  or  initial,  fixed- 
rate  period,  as  applicable,  (collectively, 
for  purposes  of  this  paragraph,  “term”) 
is  not  included  among  the  14  products 
derived  or  estimated  from  the  PMMS 
data  by  the  calculations  above,  the 
comparable  transaction  is  identified  by 
the  following  assignment  rules:  For  a 
loan  with  a  shorter  te,rm  than  the 
shortest  applicable  term  for  which  an 
APR  is  derived  or  estimated  above,  the 
APR  of  the  shortest  term  is  used.  For  a 
loan  witH^a  longer  term  than  the  longest 
applicable  term  for  which  an  APR  is 


derived  or  estimated  above,  the  APR  of 
the  longest  term  is  used.  For  all  other 
loans,  the  APR  of  the  applicable  term 
closest  to  the  loan’s  term  is  used;  if  the 
loan  is  exactly  halfway  between  two 
terms,  the  shorter  of  the  two  is  used.  For 
example:  For  a  loan  with  a  term  of  eight 
years,  the  applicable  (fixed-rate  or 
variable-rate)  seven-year  APR  is  used; 
with  a  term  of  six  months,  the 
applicable  one-year  APR  is  used;  with  a 
term  of  nine  years,  the  applicable  ten- 
year  APR  is  used;  with  a  term  of  11 
years,  the  applicable  ten-year  APR  is 
used;  and  with  a  term  of  four  years,  the 
applicable  three-year  APR  is  used.  For 
a  fixed-rate  loan  with  a  term  of  16  years, 
the  15-year  fixed-rate  APR  is  used;  and 
with  a  term  of  35  years,  the  30-year 
fixed-rate  APR  is  used. 

The  four  APRs  derived  directly  from 
PMMS  product  data,  the  ten  additional 
APRs  estimated  from  PMMS  data  in  the 
manner  described  above,  and  the  APRs 
determined  by  the  foregoing  assignment 
rules  are  the  average  prime  offer  rates 
for  their  respective  comparable 
transactions.  The  PMMS  data  needed  for 
the  above  calculations  generally  are 
available  on  the  Freddie  Mac  Web  site 
{http://www.freddiemac.com/dlink/ 
html/PMMS/display/ 
PMMSOutputYr.jsp)  on  Thursday  of 
each  week.  APRs  representing  average 
prime  offer  rates  for  the  14  products 
derived  or  estimated  as  above  are  posted 
in  tables  on  the  FFIEC  Web  site  the 
following  day.  Those  average  prime 
offer  rates  are  effective  beginning  the 
following  Monday  and  until  the  next 
posting  takes  effect. 

Numerical  Example 

The  week  of  May  19  through  25,  2008 
is  used  to  illustrate  the  average  prime 
offer  rate  calculation  Methodology.  On 
Thursday  May  15,  Freddie  Mac  released 
the  following  PMMS  information 
reflecting  national  mortgage  rate 
averages  for  the  three  day  period  May  1 2 
through  May  14  (each  variable  is 
expressed  in  percentage  points): 

30-year  fixed-rate: 

Contract  rate — 6.01 
Fees  &  Points — 0.6 
15-year  fixed-rate: 

Contract  rate — 5.60 
Fees  &  Points — 0.5 
Five-year  variable-rate: 

Iqjtial  rate — 5.57 
Fees  &  Points — 0.6 
Margin — 2.75 
One-year  variable-rate: 

Initial  rate — 5.18 
Fees  &  Points — 0.7 
Margin — 2.75 

The  Freddie  Mac  survey  contract  rate 
and  points  for  the  30-year  and  15-year 
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fixed-rate  mortgages  are  used  to 
compute  APRs  for  these  two  products: 
30-year  fixed-rate — 6.07 
15-year  fixed-rate — 5.68 
As  a  preliminary  step  in  calculating 
APRs  for  the  one-year  and  five-year 
variable-rate  products,  average  close-of- 
business  Treasury  yields  for  the  three 
days  in  which  the  survey  was 
conducted  are  calculated  {the  three 
yields  summed  before  dividing  by  three 
are  the  close-of-business  yields  reported 
for  May  12th,  13th,  and  14th): 

One-year  T  reasury — (2 .01  -h2 .08+2 . 11)/ 
3=2.07 

Two-year  Treasury — (2.30+2.57+2.53)/ 
3=2.43 

Three-year  Treasury — (2.54+2.70+2.78)/ 
3=2.67 

Five-year  Treasury — (3.00+3.17+3.22)/ 
3=3.13 

Seven-year  Treasury — (3.34+3.49+3.50)/ 
3=3.44 

Ten-year  Treasury — (3.78+3.90+3.92)/ 
3=3.87 

The  fully-indexed  rate  for  the  one- 
year  variable-rate  mortgage  is  calculated 
as  the  one-year  Treasury  yield  plus  the 
margin:  2.07+2.75=4.82  Because  both 
variable-rate  products  in  the  PMMS  data 
use  the  same  margin,  the  fully-indexed 
rate  for  the  five-year  variable-rate 
mortgage  is  the  same  riumber: 
2.07+2.75=4.82  (since  each  adjusts  to 
the  1-year  treasury). 

The  initial  rate,  points,  and  fully- 
indexed  rate  are  used  to  compute  APRs 
for  the  one-year  and  five-year  variable- 
rate  products: 

One-year  variable-rate — 4.91 
Five-year  variable-rate — 5.16 
Data  for  the  interpolated  two-year  and 
three-year  variable-rate  mortgages  are 
calculated  as  weighted  averages  of  the 
figures  for  the  one-  and  five-year 
variable-rates,  which  are  used  in 
conjunction  with  the  yields  on  the  two- 
and  three-year  Treasuries  as  follows: 
Two-year  variable-rate: 

Initial  rate— [3x(5.18-2.07)+lx(5.57- 

3.13) ]/4+2.43=5.37 

Fees  &  Points — [3x.7+lx.6]/4=.7 
Margin— (3x2. 75+1x2. 75]/4=2. 75 
Fully-indexed  rate — 2.07+2.75=4.82 
Three-year  variable-rate: 

Initial  rate — [2x{5.18-2.07)+2x(5.57- 

3.13) 1/4+2.67=5.45 

Fees  &  Points — [2x.7+2x.6]/4=.7 
Margin— [2x2.75+2x2.751/4=2.75 
F ully-indexed  rate — 2 .07+2. 75=4. ^2 
The  foregoing  initial  rates,  points, 
margins,  and  fully-indexed  rates  are 
used  to  calculate  APRs  for  the  two-  and 
three-year  variable-rate  products: 
Two-year  variable-rate — 4.97 
Three-year  variable-rate — 5.03 
Data  for  the  seven-year  and  ten-year 
variable-rate  products  are  estimated 


using  the  survey  data  for  the  five-year 
variable-rate  product  and  yields  on  the 
seven-  and  ten-year  Treasmies: 
Seven-year  variable-rate: 

Initial  rate— (5.57-3. 131+3.44=5.88 
Fees  &  Points — =.6 
Margin — =2.75 

Fully-indexed  rate — 2.07+2.75=4.82 
Ten-year  variable-rate: 

Initial  rate— {5.57-3.13)+3.87=6.31 
Fees  &  Points — =.6 
Margin — =2.75 

Fully-indexed  rate — 2.07+2.75=4.82 
The  foregoing  initial  rates,  points, 
margins,  and  fully-indexed  rates  are 
used  to  calculate  APRs  for  the  seven- 
and  ten-year  variable-rate  products: 
Seven-year  variable-rate — 5.40 
Ten-year  variable-rate — 5.85 
The  initial  rate  and  points  of  the 
variable-rate  mortgages  calculated  above 
are  used  to  estimate  APRs  for  fixed-rate 
products  with  terms  to  matmity  of  ten 
years  or  less: 

One-year  fixed: 

Initial  rate— 5.18 
Fees  &  Points — .7 
APR— 6.49 
Two-year  fixed: 

Initial  rate — 5.37 
Fees  &  Points — .7 
APR— 6.06 
Three-year  fixed: 

Initial  rate — 5.45 
Fees  &  Points — .7 
APR— 5.92 
Five-year  fixed: 

Initial  rate — 5.57 
Fees  &  Points — .6 
APR— 5.82 
Seven-year  fixed: 

Initial  rate — 5.88 
Fees  &  Points — .6 
APR— 6.06 
Ten-year  fixed: 

Initial  rate — 6.31 
Fees  &  Points — .6 
APR— 6.44 

[FR  Doc.  E8-25320  Filed  10-23-08;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  303 

Financial  Education  Programs  That 
Include  the  Provision  of  Bank  Products 
and  Services;  Limited  Opportunity  To 
Resubmit  Comment 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  of  limited  opportunity  to 
resubmit  comment. 

SUMMARY:  The  FDIC  invites  the 
commenter  who  filed  a  public  comment 


at  www.reguIations.gov  on  July  9,  2008, 
relating  to  the  FDIC’s  Interim  Final  Rule 
and  Request  for  Comment  involving 
“Financial  Education  Programs  That 
Include  the  Provision  of  Bank  Products 
and  Services”  to  resubmit  to  the  FDIC 
his  or  her  comment  relating  to  this 
action.  We  are  taking  this  action  because 
due  to  a  technical  software  error,  a 
public  comment  submitted  via 
www.reguIations.gov  was  not 
transmitted  to  the  FDIC.  Therefore,  the 
FDIC  will  provide  this  commenter  with 
a  limited  opportunity  to  resubmit  his  or 
her  comment  to  the  FDIC  on  or  before 
November  24,  2008. 

DATES:  The  commenter  whose  comment 
was  not  transmitted  to  the  FDIC  in 
accordance  with  the  situation  described 
above  may  resubmit  his  or  her  comment 
on  or  before  November  24,  2008. 
ADDRESSES:  The  affected  commenter 
may  submit  his  or  her  comment  by  any 
of  the  following  methods: 

•  Federal  eRuIemaking  Portal:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Agency  Web  Site:  http:// 
www.FDlC.gov/regulations/laws/federal. 
Follow'  instructions  for  submitting 
comments  on  the  FDIC’s  Web  Site. 

•  E-mail:  Comments@FDIC.gov. 
Include  “Resubmitted  Comments”  in 
the  subject  line  of  the  message. 

•  Mail:  Robert  E.  Feldman,  Executive 
Secretary,  Attention:  Comments,  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street,  NW.,  Washington,  DC  20429 

•  Hand  Delivery/Courier:  Guard 
Station  at  the  rear  of  the  550  17th  Street 
Building  (located  on  F  Street)  on 
business  days  between  7  a.m.  and  5  p.m. 
(EST). 

•  Public  Inspection:  All  comments 
received  will  be  posted  without  change 
to  http://www.fdic.gov/regulations/laws/ 
federal/  including  any  personal 
information  provided.  Paper  copies  of 
public  comments  may  be  ordered  from 
the  Public  Information  Center  by 
telephone  at  (877)  275-3342  or  (703) 
562-2200. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 

Ann  Johnson,  Counsel,  Legal  Division, 
(202)  898-3573  or  aajohnson@fdic.gov. 
SUPPLEMENTARY  INFORMATION:  In  January 
2003,  the  interagency  eRuIemaking 
Program  launched  www.regulations.gov 
to  provide  citizens  with  an  online  portal 
to  learn  about  proposed  regulations  and 
to  submit  their  comments  on  the 
rulemaking  process.  For  the  first  time, 
American  citizens  could  access  and 
comment  on  all  proposed  Federal 
regulations  from  a  single  Web  site. 

A  software  problem  at 
www.regulations.gov  resulted  in  the 
non-transmittal  of  public  comments  to 
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some  federal  agencies  from  March  22, 
2008  through  September  8,  2008.  The 
software  error  affected  only  a  few 
federal  agencies,  one  of  which  was  the 
FDIC.  The  FDIC  has  been  assured  that 
the  software  problem  has  been  corrected 
and  that  safeguards  are  now  in  place  to 
ensure  this  error  will  not  occur  for 
future  rulemakings.  1 

Specifically,  because  of  the  software 
problem,  the  FDIC  has  been  notified  that 
a  total  of  two  public  comments  relevant 
to  FDIC  rulemakings  were  filed  using 
the  Federal  eRulemaking  Portal  at 
www.regulations.gov,  but  were  not 
submitted  to  the  FDIC.^  The  FDIC  was 
advised  that  one  of  the  missing 
comments  was  filed  on  July  9,  2008. 

This  missing  comment  related  to  the 
FDIC’s  Interim  Final  Rule  and  Request 
for  Comment  involving  “Financial 
Education  Programs  That  Include  the 
Provision  of  Bank  Products  and 
Services.”  The  Federal  eRulemaking 
Portal  at  www.reguIations.gov  has  been 
unable  to  retrieve  this  comment  or 
identify  the  commenter. 

The  FDIC  considered  all  public 
comments  relating  to  the  proposed  rule 
and  posted  the  comments  for  public 
review  on  its  Web  site  at  http:// 
wwv,’. fdic.gov/regulations/laws/ federal/. 
Although  the  proposed  rule  has  been 
finalized,  to  ensure  fairness  in  its 
rulemaking  process,  the  FDIC  invites  the 
commenter  to  resubmit  his  or  her 
comment  if  they  (1)  commented  about 
this  proposed  rule  on  the  date  indicated, 
(2)  used  the  Federal  eRulemaking  Portal 
to  file  their  original  comment,  and  (3) 
do  not  believe  that  their  comment  was 


'  Questions  about  the  Federal  eRulemaking  Portal 
may  be  directed  to  lohn  Moses,  Clhief,  eRulemaking 
Program  Branch,  Environmental  Protection  Agency, 
1200  Pennsylvania  Ave.,  NW.,  Washington,  DC 
20460,  (202)  566-1352, 
Moses.John@epamail.epa.gov. 

2  The  other  missing  comment  was  filed  on  April 
14,  2008.  This  comment  related  to  the  FDIC’s  Notice 
of  Proposed  Rulemaking  involving  “Processing  of 
Deposit  Accounts  in  the  Event  of  an  Insured 
Depository  Institution  Failure  and  Large-Bank 
Deposit  Insurance  Determination  Modernization.” 
73  FR  2364  (Jan.  14.  2008).  The  FDIC  subsequently 
bifurcated  the  proposed  rule,  and  published  an 
Interim  Rule  with  Request  for  Comments  relating  to 
the  “Processing  of  Deposit  Accounts  in  the  Event 
of  an  Insured  Depositor!'  Institution  Failure”  (73  FR 
41170  (July  17,  2008))  and  a  Final  Rule  relating  to 
“Large-Bank  Deposit  Insurance  Determination 
Modernization"  (73  FR  41180  (July  17,  2008)).  The 
commenter  whose  comment  was  not  received  by 
the  FDIC  and  which  is  related  to  that  rulemaking 
is  invited  to  submit  his  or  her  comment  to  the  FDIC 
through  procedures  outlined  in  a  second  Notice  of 
Limited  Opportunity  to  Resubmit  Comment 
published  by  the  FDIC  in  the  Federal  Register  on 
October  24,  2008. 

'  See  Interim  Final  Rule  and  Request  for 
Comment  involving  “Financial  Education  Programs 
That  Include  the  Provision  of  Bank  Products  and 
Services.”  73  FR  35337  (June  23,  2008).  The  FDIC 
subsequently  finalized  this  interim  final  rule.  73  FR 
55431  (Sept'  25,  2008). 


received  by  the  FDIC,  If  a  commenter  is 
unsure  whether  his  or  her  comment  was 
received  by  the  FDIC,  the  commenter 
may  verify  receipt  of  the  comment  by 
checking  the  FDIC’s  Web  site  for  the 
comment  at  http://www.fdic.gov/ 
regulations/laws/federal/  or  by 
contacting  the  FDIC’s  Public 
Information  Center  using  the  contact 
information  indicated  above. 

Federal  Deposit  Insurance  Corporation. 

Dated  the  20th  of  October,  2008. 

Robert  E.  Feldman, 

Executive  Secretary. 

(FR  Doc.  E8-25377  Filed  10-23-08;  8:45  am] 
BILLING  CODE  6714-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  23,  25,  33,  and  35 

[Docket  No.:  FAA-2007-27310;  Amendment 
Nos.  23-59,  25-126,  33-28,  and  35-5] 

RIN2120-AI95 

Airworthiness  Standards;  Propellers 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  FAA  amends  the 
airworthiness  standards  for  issuance  of 
original  and  amended  type  certificates 
for  airplane  propellers.  The  previous 
propeller  requirements  did  not 
adequately  address  the  technological 
advances  of  the  past  twenty  years.  The 
new  standards  address  these  advances 
in  technology  and  harmonize  FAA  and 
European  Aviation  Safety  Agency 
propeller  certification  requirements, 
thereby  simplifying  airworthiness 
approvals  for  imports  and  exports. 

DATES:  These  amendments  become 
effective  December  23,  2008. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  concerning  this  final  rule 
contact  Jay  Turnberg,  Engine  and 
Propeller  Directorate  Standards  Staff, 
ANE-110,  Federal  Aviation 
Administration,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01803-5299;  telephone 
(781)  238-7116;  facsimile  (781)  238- 
7199,  e-mail:  jay.turnberg@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority  for  This  Rulemaking 
The  FAA’s  authority  to  issue  rules  on 
aviation  safety  is  found  in  Title  49  of  the 
United  States  Code.  Subtitle  I,  section 
106  describes  the  authority  of  the  FAA 
Administrator.  Subtitle  VII,  Aviation 
Programs,  describes  in  more  detail  the 
scope  of  the  agency’s  authority. 


This  rulemaking  is  promulgated 
under  the  authority  described  in 
Subtitle  VII,  Part  A,  Subpart  III,  section 
44701,  ’’General  requirements.”  Under 
that  section,  the  FAA  is  charged  with 
prescribing  regulations  for  practices, 
methods,  and  procedures  the 
Administrator  finds  npcessary  for  safetv 
in  air  commerce,  including  minimum 
safety  standards  for  aircraft  propellers. 
This  final  rule  is  within  the  scope  of 
that  authority  because  it  updates 
existing  regulations  for  airplane 
propellers. 

Background 

Over  the  past  decade,  advances  in 
technology  have  required  repeated 
application  of  special  conditions  or 
special  tests  for  many  propeller 
certification  programs.  In  addition,  the 
need  to  demonstrate  compliance  with 
both  FAA  and  European  Aviation  Safety 
Agency  (EASA)  requirements  placed 
additional  burdens  on  propeller 
manufacturers  who  required  foreign 
certification.  Therefore,  we  concluded 
that  part  35  should  be  substantially 
revised.  This  action  harmonizes  FAA 
part  35  propeller  certification 
requirements  with  most  of  EASA’s 
Certification  Specifications  for 
Propellers  (CS-P). 

Summary  of  the  Notice  of  Proposed 
Rulemaking 

On  April  11,  2007  (72  FR  18136),  the 
FAA  proposed  changes  to  propeller 
requirements  in  Title  14  Code  of  Federal 
Regulations  (14  CFR)  parts  23,  25,  33, 
and  35.  We  proposed  to  amend  the 
airworthiness  standards  for  issuance  of 
original  and  amended  type  certificates 
for  aircraft  propellers  to  address 
advances  in  technology  and  harmonize 
FAA  requirements  with  EASA’s  CS-P. 
The  comment  period  closed  on  June  11, 
2007.  We  reopened  the  comment  period 
on  June  20,  2007  (72  FR  33925)  for  an 
additional  45  days  in  response  to 
requests  from  propeller  manufacturers 
for  more  time  to  comment.  The 
comment  period  closed  again  on  August 
6,  2007. 

Summary  of  the  Final  Rule 

This  final  rule  on  propeller 
requirements  contains  no  significant 
changes  from  the  Notice  of  Proposed 
Rulemaking  (NPRM)  published  on  April 
11,  2007.  We  made  minor  changes  to 
several  sections  to  ensure  clarity  and 
more  consistency  with  EASA 
regulations  in  response  to  the  comments 
we  received.  This  rule  harmonizes  FAA 
and  EASA  regulations  for  most  of  part 
35,  updates  §§  23.907  and  25.907  and 
links  part  35  to  §§23.905,  25.901, 
25.905,  and  33.19. 
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Summary  of  Comments 

Six  commenters  made  approximately 
50  comments  on  the  proposed  rule.  The 
commenters  included  two  industry 
associations,  two  propeller 
manufactmers,  a  foreign  aviation 
regulatory  authority,  and  an  individual. 
Five  commenters  support  the  rule  and 
only  requested  changes  that  clarify 
specific  rule  language.  For  example,  the 
Aircraft  Owners  and  Pilots  Association 
(AOPA)  agreed  the  proposed  rule  would 
clcuify  what  is  expected  from  the  FAA  ' 
for  propeller  certification.  AOPA  is 
concerned,  however,  about  the  effect  of 
the  proposed  rule  on  the  owners  of 
older  general  aviation  aircraft  that  were 
type  certified  with  propellers  that  are  no 
longer  being  manufactured.  EASA 
agreed  in  principle  with  the  rule,  but 
noted  that  it  is  not  harmonized  with  the 
latest  amendment  to  its  Certification 
Specifications  for  Propellers. 

The  General  Aviation  Manufacturers 
Association  (GAMA)  commented  that 
FAA’s  effort  to  harmonize  airworthiness 
standards  for  propellers  will  help 
ensure  that  a  streamlined  certification 
process  achieves  the  highest  level  of 
safety.  Only  one  commenter,  MT- 
Propeller,  a  German  propeller 
manufacturer,  objected  to  the  rule, 
suggesting  the  rule  is  not  compatible 
with  the  needs  of  a  modular  propeller 
system  in  which  different  propellers  are 
manufactured  for  a  variety  of  airplanes. 

Discussion  of  the  Final  Rule 

Below  is  a  more  detailed  discussion  of 
the  rule  as  it  relates  to  the  comments  we 
received. 

Propeller  Safety  Analysis 

We  revised  the  text  and  title  of  §  35.15 
to  require  applicants  to  conduct  a  safety 
analysis  of  the  propeller.  The  objective 
of  the  safety  analysis  is  to  ensure  the 
collective  risk  from  all  propeller  failure 
conditions  is  acceptably  low.  The  safety 
analysis  provides  a  level  of  assurance 
that  an  acceptable  total  propeller  design 
risk  is  achievable  through  managing 
individual  risks  to  acceptable  levels. 

The  safety  analysis  emphasizes  reducing 
the  risk  of  an  event  proportionally  with 
the  severity  of  the  hazard  it  represents. 
Our  revision  adds  definitions  in 
§  35.15(g)  for  hazardous  and  major 
propeller  effects  based  on  CS-P, 
historical  JAR-P  requirements,  and  the 
propeller  special  conditions  listed 
under  “Reference  Material”  in  the 
NPRM.  We  received  several  comments 
on  various  aspects  of  the  safety  analysis 
of  the  propeller. 

GAMA  recommended  the  FAA 
consider  removing  two  hazardous 
propeller  effects  from  those  listed  under 


proposed  §  35.15(g)(1).  The  two  effects 
are:  “(i)  A  significant  overspeed  of  the 
propeller”:  and  “(vi)  the  unintended 
movement  of  the  propeller  blades  below 
the  established  minimum  in-flight  low- 
pitch  position.”  GAMA  argued  that  a 
significant  propeller  overspeed  does  not 
by  itself  create  a  hazardous  propeller 
effect,  but  rather,  it  may  be  a  precursor 
to  either  excessive  propeller  drag  or 
release  of  a  major  portion  of  the 
propeller,  GAMA  claimed  that  since 
both  of  these  effects  are  already 
proposed  as  hazardous  propeller  effects, 
the  effect  under  proposed  paragraph  (i) 
should  be  eliminated.  GAMA  also  noted 
that  the  unintended  movement  of  the 
propeller  blades  below  the  established 
minimum  in-flight  low-pitch  position 
does  not  by  itself  create  a  hazardous 
propeller  effect,  but  rather,  it  may  be  a 
precursor  to  excessive  drag.  GAMA  said 
that  since  the  effect  of  excessive  drag  is 
already  proposed  as  a  hazardous 
propeller  effect,  the  hazardous  propeller 
effect  under  proposed  paragraph  (vi) 
should  be  eliminated. 

EASA  contended  their  definition  of 
propeller  hazardous  effects  does  not 
include  “A  significant  overspeed  of  the 
propeller”  or  “The  unintended 
movement  of  the  propeller  blades  below 
the  established  minimum  in-flight  low- 
pitch  position”  because  these  events  are 
not  hazardous  propeller  effects  by 
themselves.  EASA  argued  that  these 
events  only  become  hazardous  if  they 
result  in  the  development  of  excessive 
drag  or  the  release  of  a  portion  of  the 
propeller,  both  of  which  are  already  in 
the  list  of  hazardous  effects. 

We  agree  these  two  hazardous 
propeller  effects,  a  significant  overspeed 
of  the  propeller  and  the  unintended 
movement  of  the  propeller  blades  below 
the  established  minimum  in-flight  low- 
pitch  position,  are  precursors  to  the 
hazardous  propeller  effects  of  either 
excessive  propeller  drag  or  release  of  a 
major  portion  of  the  propeller.  We 
revised  the  final  rule  to  remove  these 
hazardous  propeller  effects. 

GAMA  and  Hamilton  Sundstrand 
requested  clarification  about  use  of  the 
term  “serviceability”  in  §  35.15(e)(1).  In 
the  proposed  rule,  the  sentence  read: 
“This  includes  the  verification  of  the 
serviceability  of  items  that  could  fail  in 
a  latent  manner.”  GAMA  noted  the  term 
has  two  common  interpretations 
“airworthiness”  and  “inspectability.” 

We  agree  the  term  “serviceability” 
may  not  be  clear  in  this  usage.  By 
“serviceability,”  we  mean  the  items  are 
functioning  properly.  We,  therefore, 
removed  the  term  “serviceability”  from 
the  final  rule  and  replaced  it  with  the 
phrase  “are  functioning  properly”  in 
§  35.15(e)(1). 


Hamilton  Sundstrand  also  asked  for 
clarification  of  the  term  “appropriate 
procedures”  in  §  35.15(e)(1)  in  the 
sentence  “Additionally,  if  errors  in 
maintenance  of  the  propeller  system 
could  lead  to  hazardous  propeller 
effects,  the  appropriate  maintenance 
procedures  must  be  included  in  the 
relevant  propeller  manuals.” 

In  general,  appropriate  procedures  are 
statements  and  warnings  in  the 
propeller  maintenance  manual, 
overhaul  manual,  or  other  relevant 
manuals.  For  example,  if  scheduled 
maintenance  is  required  on  a  critical 
part  of  both  propellers  on  a  twin  engine 
airplane,  a  note  should  be  added  that 
maintenance  should  be  scheduled  to  be 
conducted  at  different  times  so  an  error 
is  not  introduced  on  both  propellers  at 
the  same  time.  Another  example  of 
“appropriate  procedures”  is  to  require 
an  independent  check  during  the 
installation  of  a  critical  part  to  validate 
that  it  is  installed  correctly.  Section 
35.15(e)(1)  is  adopted  as  proposed. 

Section  35.15(e)(3)  lists  “The 
provision  of  specific  instrumentation 
not  otherwise  required”  as  items  that 
must  be  identified  and  substantiated  if 
the  safety  analysis  depends  on  those 
items.  GAMA  and  Hamilton  Sundstrand 
asked  for  clarification  of  the  term 
“provision.” 

The  term  “provision”  means 
providing  or  supplying  something.  If  the 
safety  analysis  depends  on  data 
provided  by  specific  instrumentation 
that  is  not  otherwise  required,  the 
instrumentation  must  be  identified  in 
the  analysis  and  appropriately 
substantiated.  We  find  the  wording  of 
the  rule  is  consistent  with  our  intent. 

Harmonization  With  S-P  Amendment  1 

EASA  commented  the  proposed  rule 
does  not  consider  changes  introduced 
by  CS-P  Amendment  1 .  This 
amendment,  effective  on  November  16, 
2006,  revised  the  CS-P  to  add  new 
definitions  and  to  modify  the  propeller 
safety  analysis  and  critical  parts 
requirements  (CS-P  150  and  160, 
respectively).  Amendment  1  also  added 
a  requirement  that  propeller 
components  located  in  a  fire  zone  be 
“fire  resistant.” 

We  are  aware  of  the  differences 
brought  about  as  a  result  of  Amendment 
1.  The  Aviation  Rulemaking  Advisory 
Committee  has  accepted  a  task  and 
established  a  new  Propeller  Working 
Group  that  is  assessing  critical  parts  and 
will  make  recommendations  to  the  FAA 
for  revised  propeller  critical  parts 
requirements. 

We  do  not  believe  additional  changes 
to  fire  resistant  requirements  are  needed 
for  propeller  components  located  in  a 
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fire  zone.  Section  35.23(b)(2)  provides 
that  a  fire  cannot  lead  to  hazardous 
propeller  effects.  This  requirement  is 
consistent  with  similar  fire  resistant 
requirements  in  EASA’s  Certification 
Specifications  for  Propellers. 

Modular  Propeller  System 

Under  part  35,  a  propeller  is  issued  a 
type  certificate  independent  of  the 
airplane  and  engine  on  which  it  is 
installed. 

MT-Propeller  recommended  the  rule 
be  crafted  so  it  can  be  complied  with  by 
a  company  with  a  modular  propeller 
system  in  which  a  variety  of  propeller 
models,  with  different  blade  types  and 
diameters,  can  be  certificated  for 
different  airplanes. 

This  rule  does  not  require  all 
potential  engine/aircraft  applications  be 
listed  on  the  propeller’s  type  certificate 
data  sheet,  and  this  is  not  required  for 
propeller  certification.  We  find, 
therefore,  that  companies  that  produce 
propellers  for  a  variety  of  engine/aircraft 
installations  can  comply  with  the  rule. 

Effect  of  New  Part  35  on  Older  General 
Aviation  Aircraft 

This  final  rule,  like  the  proposed  rule, 
does  not  make  any  changes  to  Appendix 
A  to  Part  35  or  to  §  35.4,  Instructions  for 
Continued  Airworthiness.  AOPA 
commented  the  FAA  should  consider 
and  evaluate  the  effect  the  proposed 
rule  would  have  on  propeller 
airworthiness  options  for  owners  of 
older  general  aviation  aircraft.  This 
population  of  aircraft  may  be  type 
certificated  with  propellers  that  are  no 
longer  being  manufactured  or  that  can 
no  longer  be  overhauled  to  comply  with 
applicable  instructions  for  continued 
airworthiness.  AOPA  stated  that  a 
supplemental  type  certificate  may  be  the 
“only  option”  for  these  aircraft.  AOPA 
argued,  therefore,  that  any  aircraft  or 
propeller  that  falls  into  this  . category 
should  be  exempt  from  these  proposed 
changes. 

We  considered  the  effect  this  rule  will 
have  on  aircraft  that  were  type 
certificated  with  propellers  no  longer 
being  manufactured  or  with  propellers 
that  cannot  be  overhauled  to  comply 
with  applicable  airworthiness 
instructions.  If  the  propeller  type  design 
is  unchanged,  this  rule  will  have  no 
effect  on  the  propellers  cited  by  AOPA. 
The  new  part  35  only  affects  existing 
propellers  when  the  propeller  type 
design  is  changed.  In  that  case,  the 
applicable  propeller  requirements 
would  then  be  assessed  in  accordance 
with  §21.101. 


Propeller  and  Airplane  Certification 

We  are  adding  a  new  paragraph  (c)  to 
§  35.1,  Applicability,  in  the  final  rule  to 
more  clearly  define  the  relationship 
between  propeller  and  airplane 
certification.  This  paragraph  notes  that 
a  propeller  may  not  be  installed  on  an 
airplane  unless  the  applicant  has  shown 
compliance  with  either  §§  23.907  or 

25.907,  Propeller  vibration  and  fatigue, 
as  applicable,  or  unless  compliance  is 
not  required  for  installation  on  that 
airplane. 

GAMA  is  concerned  that  §  35.1(c) 
might  be  interpreted  as  not  allowing 
experimental  or  pre-production 
configuration  flight  testing  to  occur. 
GAMA  suggested  that  changing  the 
word  “installed”  to  “approved”  would 
accomplish  the  FAA’s  objectives  while 
eliminating  confusion.  Hamilton 
Sundstrand  also  requested  that  §  35.1(c) 
be  clarified  to  allow  installation  of 
propellers  for  flight  tests. 

An  airplane  conducting  pre- 
production  or  experimental  flights 
would  fly  under  an  experimental 
certificate.  An  airplane  with  an 
experimental  certificate  does  not  need 
to  show  compliance  with  §§  23.907  or 

25.907.  Our  wording  “or  compliance  is 
not  required  for  installation  on  that 
airplane  *  *  *”  permits  the  installation 
of  the  propeller  on  an  airplane  with  an 
experimental  certificate.  Further,  we  do 
not  agree  with  GAMA  that  changing 
“installed”  to  “approved”  would 
eliminate  confusion.  Our  rule  language 
allows  the  installation  of  propellers  on 
airplanes  that  do  not  require  compliance 
with  either  §§  23.907  or  25.907  and 
prevents  installation  of  propellers  on 
airplanes  that  do  require  compliance 
with  either  §§  23.907  or  25.907.  For 
instance,  a  propeller  installed  on  an 
airplane  with  an  experimental 
certificate  is  an  approved  configuration. 

Features  of  the  Propeller 

The  new  §  35.7,  Features  and 
characteristics,  requires  a  propeller  not 
have  any  features  or  characteristics  that 
make  it  unsafe  for  the  purposes  for 
which  it  is  being  certificated.  Section 
35.7(b)  sets  forth  the  applicant’s 
responsibilities  if  a  failure  occurs  during 
a  certification  test. 

Hamilton  Sundstrand  commented  the 
term  “failure,”  as  used  in  §  35.7(b)  “If  a 
failure  occurs  during  a  certification  test 
*  *  *”  is  vague.  Hamilton  claimed 
some  conditions  that  could  affect 
airworthiness  might  not  be  interpreted 
as  “failures”  by  the  applicant.  In 
addition,  not  all  failures  necessarily 
drive  design  changes  (for  instance,  life 
limits  may  be  imposed  instead). 
Hamilton  noted  that  analysis  should  be 


added  as  an  option  when  acceptable  to 
the  Administrator.  Hamilton 
Sundstrand  recommended  deleting 
“failure  occurs”  from  §  35.7(b)  and 
replacing  it  with  “test  plan  objective  is 
not  met”. 

The  phrase  “test  plan  objective  is  not 
met”  does  not  encompass  the  intent  of 
the  rule.  A  “failure”  may  represent  a 
‘failure  of  the  component  being  tested’ 
or  ‘a  failure  of  the  test  rig  such  that  the 
certification  test  cannot  be  completed.’ 
Both  of  these  instances  fit  the  term 
“failure”  and  allow  for  appropriate 
review  by  the  Administrator.  Therefore, 
we  find  that  the  term  “failure”  best 
describes  the  intent  of  the  rule. 

Feathering  Propellers 

We  added  a  new  §  35.22,  Feathering 
propellers,  that  incorporates 
requirements  for  feathering  propellers 
formerly  located  in  §  35.23(h)  as  well  as 
requirements  from  EASA’s  CS-P  220, 
“Feathering  Propellers.”  The  new 
section  requires  that  feathering 
propellers  be  designed  to  feather  from 
all  normal  and  emergency  conditions  in 
flight,  considering  likely  wear  and 
leakage.  It  also  requires  that  applicants 
document  the  feathering  characteristics 
and  limitations  in  the  appropriate 
manuals.  Section  35.22(c)  requires  that 
the  applicant  design  the  propeller  to  be 
capable  of  unfeathering  at  the  minimum 
declared  outside  air  temperature  after 
stabilization  to  a  steady-state 
temperature. 

GAMA  requested  the  FAA  change  the 
wording  of  §  35.22(a)  as  follows: 
“Feathering  propellers  are  intended  to 
be  featherable  from  all  flight  conditions, 
taking  into  account  expected  wear  and 
leakage:  however,  any  feathering  or 
unfeathering  limitations  must  be 
documented  in  the  appropriate 
manuals.”  GAMA  claimed  that  if 
feathering  propellers  must  be  capable  of 
being  feathered  from  all  conditions  in¬ 
flight,  then  it  is  contradictory  to  require 
documentation  of  unfeathering 
limitations. 

We  agree  and  modified  §  35.22(a)  in 
the  final  rule  to  remove  the  requirement 
that  propellers  be  designed  to  feather 
from  all  conditions  in  flight. 

GAMA  asked  for  clarification  in 
advisory  material  for  §  35.22(c),  since 
there  is  no  declared  test  duration  or 
required  unfeathering  rate,  and 
Hamilton  Sundstrand  suggested 
changing  the  paragraph  wording  for 
clarification. 

We  agree  and  changed  §  35.22(c)  in 
the  final  rule  to  read:  “Feathering 
propellers  must  be  designed  to  be 
capable  of  unfeathering  after  the 
propeller  system  has  stabilized  to  the 
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minimum  declared  outside  air 
temperature.” 

Bird  Impact 

We  added  a  new  §  35.36,  Bird  impact, 
to  part  35  to  address  bird  impact  with 
the  propeller.  The  new  §  35.36  requires 
the  propeller  to  withstand  a  4-pound 
bird  impact  without  contributing  to  a 
major  or  hazardous  propeller  effect. 

This  requirement  is  based  on  extensive 
service  history  and  applies  to  all 
propeller  designs,  except  fixed-pitch 
wood  propellers  of  conventional  design. 

GAMA  commented  that  metal 
propellers  of  conventional  design,  given 
their  substantial  and  positive  service 
experience,  should  he  exempt  from  the 
proposed  changes  to  §  35.36.  MT- 
Propellers  stated  that  if  metal  propellers 
are  exempt  then  propellers  with 
detachable  wooden  blades  should  also 
be  exempt. 

Service  experience  with  current  type 
certificated  metal  propeller  designs  has 
shown  that  these  designs  are  able  to 
withstand  the  impact  of  a  4-pound  bird. 
This  section  is  adopted  as  proposed. 

Fatigue  Evaluation  of  the  Propeller 

We  proposed  to  revise  §  35.37,  which 
was  not  harmonized  with  CS-P  370,  to 
more  adequately  address  composite 
materials.  The  new  §  35.37  expands  the 
requirement  to  all  materials  and 
components  (including  controls  system 
components,  if  applicable)  whose 
failure  would  cause  a  hazardous 
propeller  effect.  It  also  adds 
environmental  effects  to  the  factors  that 
must  be  considered  when  establishing 
fatigue  limits.  We  also  proposed  adding 
a  requirement  in  §  35.37(c)  for 
applicants  to  conduct  a  fatigue 
evaluation  of  the  propeller  to  show  that 
hazardous  propeller  effects  due  to 
fatigue  will  be  avoided  throughout  the 
intended  operational  life  of  the 
propeller,  and  we  renamed  §  35.37  from 
“Fatigue  limit  tests”  to  “Fatigue  limits 
and  evaluation.” 

GAMA  commented  the  requirement 
for  a  fatigue  evaluation  in  §  35.37(c)  is 
unnecessary  and  compliauce  with  this 
paragraph  is  unclear.  GAMA  indicated 
this  requirement  duplicates  the 
requirements  in  proposed  §§  23.907  and 

25.907,  which  also  require  a  fatigue 
evaluation. 

We  established  the  fatigue  evaluation 
in  §  35.37(c)  so  that,  at  a  minimum,  the 
propeller  will  be  shown  to  be  acceptable 
for  fatigue  on  a  typical  airplane.  If  the 
airplane  installation  is  known  at  the 
time  of  propeller  certification,  then  the 
same  fatigue  evaluation  may  be  used  to 
show  compliance  with  §§  23.907  or 

25.907.  If  the  airplane  installation  is  not 
known,  a  typical  airplane  will  be 


assumed.  Without  this  requirement,  a 
propeller  that  does  not  have  the 
capability  to  be  installed  on  an  airplane 
could  be  certificated.  This  section  is 
adopted  as  proposed. 

Lightning  Strike 

We  added  a  new  §  35.38,  Lightning 
strike,  to  harmonize  with  CS-P  380, 
Lightning  Strike.  Part  35  formerly  had 
no  lightning  strike  requirements. 

Section  35.38  requires  that  composite 
propellers  withstand  a  lightning  strike 
without  contributing- to  a  major  or 
hazardous  propeller  effect.  The  new 
requirement  applies  to  metallic  blades 
but  allows  compliance  by  experience 
from  similar  designs.  We  excluded 
conventional  fixed-pitch  wood 
propellers  ft-om  the  requirement  because 
of  their  satisfactory  service  experience. 

GAMA  commented  that,  based  on 
substantial  and  positive  service 
experience,  metal  propellers  of 
conventional  design  should  be  exempt 
from  the  requirements  of  §  35.38. 

Service  experience  with  current  type 
certificated  metal  propeller  designs  has 
shown  that  these  designs  are  able  to 
withstand  lightning  strike.  Proposed 
§  35.38  allows  for  use  of  service 
experience  on  similar  designs  to  show 
compliance  with  lightning  strike 
provisions.  This  section  is  adopted  as 
proposed. 

Overspeed  and  Overtorque 

We  added  a  new  overspeed  and 
overtorque  requirement  in  §  35.41  to 
harmonize  with  CS-P  410(a).  This 
section  requires  that  applicants  verify 
the  declared  transient  overspeed  and 
■  overtorque  limits  of  the  propeller. 

GAMA  commented  that  §  35.41(a)(1) 
and  (b)(1),  which  refer  to  the  applicant 
seeking  approval  for  transient  maximum 
propeller  overspeed  and  overtorque, 
respectively,  should  be  part  of  advisory 
material  rather  than  the  rule  as  they 
represent  one  method,  but  not  the  only 
method,  of  compliance.  GAMA  claimed 
the  requirements  of  paragraphs  (a)(1) 
and  (b)(1)  are  inconsistent  with  the 
requirements  of  CS-P  as  EASA  does  not 
require  demonstration  that  “*  *  *  the 
propeller  is  capable  of  further  operation 
without  maintenance  action.” 

Transient  overspeed  conditions  will 
occur  over  the  life  of  the  propeller.  This 
rule  establishes  a  limit  where  no 
maintenance  is  required.  It  does  not 
prevent  an  applicant  from  establishing 
other  overspeed  limits  that  do  require 
maintenance  action.  The  sentence  is 
included  in  the  requirement  to  define 
the  intent  of  an  overspeed  limit.  It  is 
consistent  with  EASA  definitions. 


Propeller  Accessories 

We  revised  §§  23.905,  Propellers,  and 
25.905,  Propellers,  to  ensure  that 
propeller  controls  that  are  certified  as 
part  of  the  airplane  or  engine  type 
design  meet  the  same  requirements  as 
propeller  controls  that  are  certified  as 
part  of  the  propeller  design. 

GAMA  and  Hamilton  Sundstrand 
suggested  the  FAA  consider  including 
requirements  in  §  23.905  for  propeller 
accessories,  such  as  spinners  and  de¬ 
icing  equipment,  to  satisfy  the 
requirement  of  §  35.35(c)  for  overload. 
GAMA  noted  in  many  cases  this 
equipment  is  not  type  certificated  with 
the  propeller,  but  rather  aircraft 
manufacturers  or  modifiers  may  install 
their  own  spinners  and  de-icing 
equipment  and  in  these  cases  no  similar 
tests  are  required. 

Part  23  requirements  for  airplane 
components  requirements  are  beyond 
the  scope  of  the  proposed  rule. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d))  requires  that  the 
FAA  consider  the  impact  of  paperwork 
and  other  information  collection 
burdens  imposed  on  the  public.  We 
have  determined  there  is  no  current  or 
new  requirement  for  information 
collection  associated  with  this 
amendment. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
has  reviewed  the  corresponding  ICAO 
Standards  and  Recommended  Practices 
and  has  identified  no  differences  with 
these  regulations. 

Regulatory  Evaluation,  Regulatory 
Flexibility  Determination,  International 
Trade  Impact  Assessment,  and 
Unfunded  Mandates  Assessment 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatqry  Flexibility  Act 
of  1980  (Pub.  L.  96-354)  requires 
agencies  to  analyze  the  economic 
impact  of  regulatory  changes  on  small 
entities.  Third,  the  Trade  Agreements 
Act  (Pub.  L.  96-39)  prohibits  agencies 
from  setting  standards  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States.  In 
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developing  U.S.  standards,  this  Trade 
Act  requires  agencies  to  consider 
international  standards  and,  where 
appropriate,  that  they  be  the  basis  of 
U.S.  standards.  Fourth,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4)  requires  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits, 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  annually  (adjusted 
for  inflation  with  base  year  of  1995). 

This  portion  of  the  preamble 
summarizes  the  FAA’s  analysis  of  the 
economic  impacts  of  this  final  rule. 

Department  of  Transportation  Order 
DOT  2100.5  prescribes  policies  and 
procedures  for  simplification,  analysis, 
and  review  of  regulations.  If  the 
expected  cost  impact  is  sa  minimal  that 
a  proposed  or  final  rule  does  not 
warrant  a  full  evaluation,  this  order 
permits  that  a  statement  to  that  effect 
and  the  basis  for  it  be  included  in  the 
preamble  if  a  full  regulatory  evaluation 
of  the  cost  and  benefits  is  not  prepared. 
Such  a  determination  has  been  made  for 
this  final  rule.  The  reasoning  for  this 
determination  follows. 

To  a  great  extent  this  final  rule 
requires  propeller  manufacturers  to 
certificate  future  production  propellers 
for  sale  in  the  United  States  to  the  same 
European  standards  that  these  firms 
already  meet.  EASA  became  responsible 
'for  certification  of  aircraft,  engines, 
parts  and  appliances  on  September  28, 
2003  by  Commission  Regulation  (EC) 
1702/2003.  Because  the  U.S.  and 
European  effort  to  have  common 
certification  propeller  regulations  was 
almost  completed  when  EASA  became 
operational,  the  proposed  part  35  and 
the  European  propeller  requirements 
CS-P  are  almost  identical.  CS-P  is  now 
an  official  rule  of  a  foreign  regulatory 
agency  while  this  is  a  final  rule.  To 
export  propellers  to  Europe,  U.S. 
manufacturers  now  must  meet  the 
European  requirements.  Before  EASA 
issued  these  requirements,  industry 
provided  us  with  a  cost  estimate  of  $31 
million  over  a  25-year  analysis  period 
for  them  to  be  in  compliance  with  the 
FAA  proposed  propeller  requirements 
which  would  have  codified  existing 
special  tests  and  conditions.  However, 
as  manufacturers  are  already  in 
compliance  with  these  now  harmonized 
requirements,  there  are  no  additional 
compliance  costs. 

This  final  rule  has  only  one  regulation 
stricter  than  EASA’s  CS-P.  This  rule 
will  codify  the  current  special  condition 
4-pound  bird  strike  test  for  composite 
propeller  blades.  CS-P  requires  newly 


certificated  propellers  to  withstand  a  4- 
pound  bird  strike  for  equivalent  part  25 
airplanes.  However,  CS-P  requires 
newly  certificated  propellers  to 
withstand  a  2.8-pound  bird  strike  for 
equivalent  part  23  commuter  airplanes 
and  does  not  require  a  bird  strike  test  for 
other  equivalent  part  23  airplanes.  U.S. 
propeller  manufacturers  provided  us 
with  their  estimated  costs  to  meet  the 
proposed  4-pound  requirement.  Over  a 
25-year  analysis  period  (based  on  the 
operational  life  of  a  propeller)  we 
estimate  the  total  cost  for  635  future 
propellers  to  be  $458,000  or  $213,000  in 
present  value  (7  percent  discount  rate) 
or  approximately  $335  per  propeller. 

For  the  NPRM  we  stated  this  cost  would 
be  minimal.  We  received  no  comments 
disputing  this  finding;  therefore  we 
believe  our  finding  is  correct. 

The  benefits  from  this  higher  bird- 
strike  requirement  are  the  expected 
continuation  of  over  50  million  flight 
hours  with  no  accidents  attributed  to 
bird  impacts  against  composite 
propellers  despite  many  bird  strikes. 
Between  1990  and  2004,  there  have 
been  over  150  bird  strikes  to  part  23 
propellers  (see  the  FAA  National 
Wildlife  Strike  Database,  Version  6.0, 
February  26,  2005;  available  online  at 
http://  wildlife.pr.  era  u.edu/public/ 
indexl.html). 

No  substantive  changes  were  made  to 
the  proposed  rule  as  a  result  of  the 
comments  received.  One  comment  was 
received  on  the  regulatory  evaluation. 
The  commenter  agreed  with  the  FAA 
that  the  economic  effects  on  the 
industry  would  be  minimal.  Therefore, 
the  regulatory  evaluation  did  not  change 
the  determination  that  the  benefits 
exceed  the  costs  and  the  rule  imposes 
minimal  costs. 

FAA  has,  therefore,  determined  that 
this  final  rule  is  not  a  “significant 
regulatory  action”  as  defined  in  section 
3(f)  of  Executive  Order  12866,  and  is  not 
“significant”  as  defined  in  DOT’s 
Regulatory  Policies  and  Procedures. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(Pub.  L.  96-354)  (RFA)  establishes 
“*  *  *  as  a  principle  of  regulatory 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  objectives  of  the  rule 
and  of  applicable  statutes,  to  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation.  To  achieve  this  principle, 
agencies  are  required  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions  to  assure  that  such  proposals  are 
given  serious  consideration.”  The  RFA 


covers  a  wide  range  of  small  entities, 
including  small  businesses,  not-for- 
profit  organizations  and  small 
governmental  Jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  If 
the  determination  is  that  it  will,  the 
agency  must  prepare  a  regulatory 
flexibility  analysis  as  described  in  the 
RFA. 

However,  if  an  agency  determines  that 
a  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
section  605(b)  of  the  RFA  provides  that 
the  head  of  the  agency  may  so  certify 
and  a  regulatory  flexibility  analysis  is 
not  required.  The  certification  must 
include  a  statement  providing  the 
factual  basis  for  this  determination,  and 
the  reasoning  should  be  clear. 

The  purpose  of  this  FRFA  is  to  ensure 
that  the  agency  has  considered  all 
reasonable  regulatory  alternatives  that 
would  minimize  the  final  rule’s 
economic  burdens  for  affected  small 
entities,  while  achieving  its  safety 
objectives. 

Under  Section  603  of  the  RFA,  the 
analysis  must  address: 

1.  Reasons  for  this  final  rule. 

2.  Significant  issues  raised  in  public 
comments  in  response  to  the  Initial 
Regulatory  Flexibility  Analysis  (IRFA). 

3.  Estimated  number  of  small  entities 
to  which  this  rule  would  apply. 

4.  Recordkeeping  and  other 
compliance  requirements  of  this  rule. 

1.  Reasons  for  This  Rule 

The  FAA  revised  the  airworthiness 
standards  for  the  issuance  of  original 
and  amended  type  certificates  for 
airplane  propellers.  The  previous 
propeller  requirements  did  not 
adequately  address  the  technological 
advances  of  the  past  20  years.  The  new 
standards  address  the  current  advances 
in  technology  and  harmonize  the  FAA 
requirements  with  the  existing 
requirements  of  Certification 
Specifications  for  Propellers  of  the 
EASA.  This  final  rule  establishes  nearly 
uniform  standards  for  aircraft  propellers 
certified  by  the  United  States  under 
FAA  standards  and  by  European 
countries  under  EASA  standards, 
thereby  simplifying  airworthiness 
approvals  for  import  and  export 
products. 

2.  Significant  Issues  Raised  in  Public 
Comments  in  Response  to  the  IRFA 

We  received  no  comments  on  the 
IRFA.  Therefore,  no  changes  were  made 
to  the  IRFA  as  a  result  of  comments 
received. 
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3.  Estimated  Number  of  Small  Firms 
Potentially  Impacted 

Under  the  RFA,  the  FAA  must 
determine  whether  or  not  a  proposal 
significantly  affects  a  substantial 
number  of  small  entities.  This 
determination  is  typically  based  on 


small  entity  size  and  cost  thresholds 
that  vary  depending  on  the  affected 
industry.  The  Small  Business 
Administration  (SBA)  uses  the  NAICS 
(North  American  Industry  Classification 
System)  2002  to  determine  size 
standards  for  small  businesses.  There  is 
no  entry  in  the  NAICS  2002  for 


propeller  manufacturers.  However,  the 
NAICS  2002  does  list  under  Sectors  31- 
33,  Manufacturing,  Subsector  336, 
Transportation  Equipment 
Manufacturing,  which  in  turn  lists  the 
following  numbers  and  number  of 
employees  as  shown  in  the  following 
table: 


NAICS  2002  No. 


336411 

336412 

336413 


Description 


Number  of 
employees 


i  Aircraft  Manufacturing  . 

;  Aircraft  Engine  and  Engine  Parts  Manufacturing 
i  Other  Aircraft  Part  and  Auxiliary  Equipment . 


1,500 

1,000 

1,000 


Propeller  manufacturing  could  be 
included  in  #336412,  Aircraft  Engine 
and  Aircraft  Parts  Manufacturing;  or 
#336413,  Other  Aircraft  Parts  and 
Auxiliary  Equipment  Manufacturing. 
Both  these  categories  use  1,000 
employees  to  define  a  small  business. 
Therefore,  the- FAA  defines  a  small 
business  in  the  variable  pitch  propeller 
manufacturing  industry  as  a  business 
with  1,000  or  less  employees.  In 
accordance  with  SBA  usage,  this 
number  applies  to  the  ultimate 
ownership  of  the  company. 

In  2008,  the  American  airplane 
variable  pitch  propeller  industry 
consisted  of  three  firms.  These  firms 
were  Hamilton  Sundstrand,  Hartzell 
Propeller,  and  McCauley  Propeller 
Systems.  Hamilton  Sundstrand  is  a 
subsidiary  of  United  Technologies 
which  employed  approximately  226,000 
people  and  had  annual  revenues  of 
approximately  $55  billion  in  2007.’ 
McCauley  Propeller  Systems  is  owned 
by  Cessna,  which,  in  turn,  is  owned  by 
Textron,  Inc.  Textron  employed  some 
44,000  people  and  had  annual  revenues 
of  some  $13  billion  in  2007. ^  Hartzell 
Propeller,  Inc.  employed  300  employees 
in  2007  and  had  annual  revenues 
between  $20  and  $50  million  in  2007.-^ 
In  conclusion,  using  the  above 
criteria,  Hartzell  is  a  small  business  and 
Hamilton  Sundstrand  and  McCauley  are 
not  small  businesses.  As  only  one  small 
entity  will  be  affected  by  the  rule  and 
the  rule  imposes  only  minimal  costs, 
there  are  not  a  substantial  number  of 
small  entities  that  will  be  adversely 
affected  by  this  rule.  Therefore,  as  the 
acting  FAA  Administrator,  I  certify  that 
this  rule  will  not  have  a  significant 


’  United  Technologies  Corporation— Our  Profile, 
http://www.utc.com/profile/facts/index.htm, 
(Accessed  04/10/2008). 

^  http://www.textron.com/about/company/ 
index. jsp  (Accessed  04/10/2008). 

^Reference  USA,  Version  2008.4,  http:// 
www.referenceusa.com/bd/ 
resuIts.asp?backHistorv=.true  (Accessed  04/11/ 
2008). 


economic  impact  on  a  substantial 
number  of  small  entities. 

International  Trade  Impact  Assessment 

The  Trade  Agreements  Act  of  1979 
(Pub.  L.  96-39)  prohibits  Federal 
agencies  from  establishing  any 
standards  or  engaging  in  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and,  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  The  FAA  has  assessed 
tlie  potential  effect  of  this  final  rule  and 
determined  that  it  is  in  accord  with  the 
Trade  Agreements  Act  as  the  final  rule 
uses  European  standards  as  the  basis  for 
United  States  regulation. 

Unfunded  Mandates  Assessment 

Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4) 
requires  each  Federal  agency  to  prepare 
a  written  statement  assessing  the  effects 
of  any  Federal  mandate  in  a  proposed  or 
final  agency  rule  that  may  result  in  an 
expenditure  of  $100  million  or  more  (in 
1995  dollars)  in  any  one  year  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector;  such 
a  mandate  is  deemed  to  be  a  “significant 
regulatory  action.”  The  FAA  currently 
uses  an  inflation-adjusted  value  of 
$136.1  million  in  lieu  of  $100  million. 

This  final  rule  does  not  contain  such 
a  mandate;  therefore,  the  requirements 
of  Title  II  of  the  Act  do  not  apply. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  final  rule 
under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  the 
States,  or  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government,  and,  therefore, 
does  not  have  federalism  implications. 

Environmental  Analysis 

FAA  Order  1050. lE  identifies  FAA 
actions  that  are  categorically  excluded 
from  preparation  of  an  environmental 
assessment  or  environmental  impact 
statement  under  the  National 
Environmental  Policy  Act  in  the 
absence  of  extraordinary  circumstances. 
The  FAA  has  determined  this 
rulemaking  action  qualifies  for  the 
categorical  exclusion  identified  in 
paragraph  31 2d  and  involves  no 
extraordinary  circumstances. 

Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use 

The  FAA  has  analyzed  this  final  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (May  18,  2001).  We 
have  determined  that  it  is  not  a 
“significant  energy  action”  under  the 
executive  order  because  it  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866,  and  it  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  di.stribution,  or  use  of 
energy. 

Availability  of  Rulemaking  Documents 

You  can  gel  an  electronic  copy  of 
rulemaking  documents  using  the 
Internet  by — 

1.  Searching  the  Federal  eRulemaking 
Portal  (bttp://iv\i'i\'.reguIations.gov); 

2.  Visiting  the  FAA’s  Regulations  and 
Policies  Web  page  at  http:// 
ww'w.faa.gov/reguIations_po}icies;  or 

3.  Accessing  the  Government  Printing 
Office’s  Web  page  at  http:// 

WWW, gpoaccess.gov/fr/index.html. 

You  can  also  get  a  copy  by  sending  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sure  to 
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identify  the  amendment  number  or 
docket  number  of  this  rulemaking. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’S  complete  Privacy  Act 
statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://Docketslafo.dot.gov. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  FAA  to  comply  with 
small  entity  requests  for  information  or 
advice  about  compliance  with  statutes 
and  regulations  within  its  jurisdiction.  If 
you  are  a  small  entity  and  you  have  a 
question  regarding  this  document,  you 
may  contact  your  local  FAA  official,  or 
the  person  listed  under  the  FOR  FURTHER 
INFORMATION  CONTACT  heading  at  the 
beginning  of  the  preamble.  You  can  find 
out  more  about  SBREFA  on  the  Internet 
at  http://\vw\v.faa.gov/regulations_ 
policies/ rulemaking/ sbrejact/. 

List  of  Subjects  in  14  CFR  Parts  23,  25, 
33  and  35 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  parts  23,  25,  33,  and  35  of  Title 
14  Code  of  Federal  Regulations  as 
follows: 

PART  23— AIRWORTHINESS 
STANDARDS:  NORMAL,  UTILITY, 
ACROBATIC,  AND  COMMUTER 
CATEGORY  AIRPLANES 

■  1.  The  authority  citation  for  part  23 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702, 44704. 

■  2.  Revise  §  23.905(d)  to  read  as 
follows: 

§  23.905  Propellers. 
***** 

(d)  The  propeller  blade  pitch  control 
system  must  meet  the  requirements  of 
§§  35.21,  35.23,  35.42  and  35.43  of  this 
chapter. 

***** 

■  3.  Revise  §  23.907  to  read  as  follows: 


§  23.907  Propeller  vibration  and  fatigue. 

This  section  does  not  apply  to  fixed- 
pitch  wood  propellers  of  conventional 
design. 

(a)  The  applicant  must  determine  the 
magnitude  of  the  propeller  vibration 
stresses  or  loads,  including  any  stress 
peaks  and  resonant  conditions, 
throughout  the  operational  envelope  of 
the  airplane  by  either:  ' 

(1)  Measurement  of  stresses  or  loads 
through  direct  testing  or  analysis  based 
on  direct  testing  of  the  propeller  on  the 
airplane  and  engine  installation  for 
which  approval  is  sought;  or 

(2)  Comparison  of  the  propeller  to 
similar  propellers  installed  on  similar 
airplane  installations  for  which  these 
measurements  have  been  made. 

(b)  The  applicant  must  demonstrate 
by  tests,  analysis  based  on  tests,  or 
previous  experience  on  similar  designs 
that  the  propeller  does  not  experience 
harmful  effects  of  flutter  throughout  the 
operational  envelope  of  the  airplane. 

(c)  The  applicant  must  perform  an 
evaluation  of  the  propeller  to  show  that 
failure  due  to  fatigue  will  be  avoided 
throughout  the  operational  life  of  the 
propeller  using  the  fatigue  and 
structural  data  obtained  in  accordance 
with  part  35  of  this  chapter  and  the 
vibration  data  obtained  from 
compliance  with  paragraph  (a)  of  this 
section.  For  the  purpose  of  this 
paragraph,  the  propeller  includes  the 
hub,  blades,  blade  retention  component 
and  any  other  propeller  component 
whose  failure  due  to  fatigue  could  be 
catastrophic  to  the  airplane.  This 
evaluation  must  include: 

(1)  The  intended  loading  spectra 
including  all  reasonably  foreseeable 
propeller  vibration  and  cyclic  load 
patterns,  identified  emergency 
conditions,  allowable  overspeeds  and 
overtorques,  and  the  effects  of 
temperatures  and  humidity  expected  in 
service. 

(2)  The  effects  of  airplane  and 
propeller  operating  and  airworthiness 
limitations. 

* 

PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

■  4.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702,  44704. 

■  5.  Revise  §  25.901(b)(l)(i)  to  read  as 
follows: 

§25.901  Installation. 
***** 

(b)  *  *  * 

(D*  *  * 


(i)  The  installation  instructions 
provided  under  §§  33.5  and  35.3  of  this 
chapter;  and 
***** 

■  6.  Revise  §  25.905(c)  to  read  as 
follows: 

§  25.905  Propellers. 
***** 

(c)  The  propeller  blade  pitch  control 
system  must  meet  the  requirements  of 
§§  35.21,  35.23,  35.42  and  35.43  of  this 
chapter. 

***** 

■  7.  Revise  §  25.907  to  read  as  follows: 

§  25.907  Propeller  vibration  and  fatigue. 

This  section  does  not  apply  to  fixed- 
pitch  wood  propellers  of  conventional 
design. 

(a)  The  applicant  must  determine  the 
magnitude  of  the  propeller  vibration 
stresses  or  loads,  including  any  stress 
peaks  and  resonant  conditions, 
throughout  the  operational  envelope  of 
the  airplane  by  either: 

(1)  Measurement  of  stresses  or  loads 
through  direct  testing  or  analysis  based 
on  direct  testing  of  the  propeller  on  the 
airplane  and  engine  installation  for 
which  approval  is  sought;  or 

(2)  Comparison  of  the  propeller  to 
similar  propellers  installed  on  similar 
airplane  installations  for  which  these 
measurements  have  been  made. 

(b)  The  applicant  must  demonstrate 
by  tests,  analysis  based  on  tests,  or 
previous  experience  on  similar  de.-igns 
that  the  propeller  does  not  experience 
harmful  effects  of  flutter  throughout  the 
operational  envelope  of  the  airplar  e. 

(c)  The  applicant  must  perform  an 
evaluation  of  the  propeller  to  show  that 
failure  due  to  fatigue  will  be  avoided 
throughout  the  operational  life  of  the 
propeller  using  the  fatigue  and 
structural  data  obtained  in  accordance 
with  part  35  of  this  chapter  and  the 
vibration  data  obtained  from 
compliance  with  paragraph  (a)  of  this 
section.  For  the  purpose  of  this 
paragraph,  the  propeller  includes  the 
hub,  blades,  blade  retention  component 
and  any  other  propeller  component 
whose  failure  due  to  fatigue  could  be 
catastrophic  to  the  airplane.  This 
evaluation  must  include; 

(1)  The  intended  loading  spectra 
including  all  reasonably  foreseeable 
propeller  vibration  and  cyclic  load 
patterns,  identified  emergency 
conditions,  allowable  overspeeds  and 
overtorques,  and  the  effects  of 
temperatures  and  humidity  expected  in 
service. 

(2)  The  effects  of  airplane  and 
propeller  operating  and  airworthiness 
limitations. 
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PART  33— AIRWORTHINESS 
STANDARDS:  AIRCRAFHT  ENGINES 

■  8.  The  authority  citation  for  part  33 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702,  44704. 

■  9.  Revise  §  33.19(b)  to  read  as  follows: 

§33.19  Durability. 

***** 

(b)  Each  component  of  the  propeller 
blade  pitch  control  system  which  is  a 
part  of  the  engine  type  design  must  meet 
the  requirements  of  §§  35.21,  35.23, 

35.42  and  35.43  of  this  chapter. 

PART  3&— AIRWORTHINESS 
STANDARDS:  PROPELLERS 

■  10.  The  authority  citation  for  part  35 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702, 44704. 

Subpart  A — General 

■  11.  Amend  §  35.1  by  adding  new 
paragraphs  (c)  and  (d)  to  read  as  follows: 

§  35.1  Applicability. 
***** 

(c)  An  applicant  is  eligible  for  a 
propeller  type  certificate  and  changes  to 
those  certificates  after  demonstrating 
compliance  with  subparts  A,  B  and  C  of 
this  part.  However,  the  propeller  may 
not  be  installed  on  an  airplane  unless 
the  applicant  has  shown  compliance 
with  either  §  23.907  or  §  25.907  of  this 
chapter,  as  applicable,  or  compliance  is 
not  required  for  installation  on  that 
airplane. 

(d)  For  the  purposes  of  this  part,  the 
propeller  consists  of  those  components 
listed  in  the  propeller  type  design,  and 
the  propeller  system  consists  of  the 
propeller  and  all  the  components 
necessary  for  its  functioning,  but  not 
necessarily  included  in  the  propeller 
type  design. 

■  12.  Add  §  35.2  to  read  as  follows: 

§35.2  Propeller  configuration. 

The  applicant  must  provide  a  list  of 
all  the  components,  including 
references  to  the  relevant  drawings  and 
software  design  data,  that  define  the 
type  design  of  the  propeller  to  be 
approved  under  §  21.31  of  this  chapter. 

■  13.  Revise  §  35.3  to  read  as  follows: 

§  35.3  Instructions  for.propeller 
installation  and  operation. 

The  applicant  must  provide 
instructions  that  are  approved  by  the 
Administrator.  Those  approved 
instructions  must  contain: 

(a)  Instructions  for  installing  the 
propeller,  which: 


(1)  Include  a  description  of  the 
operational  modes  of  the  propeller 
control  system  and  functional  interface 
of  the  control  system  with  the  airplane 
and  engine  systems; 

(2)  Specify  the  physical  and 
functional  interfaces  with  the  airplane, 
airplane  equipment  and  engine; 

(3)  Define  the  limiting  conditions  on 
the  interfaces  from  paragraph  (a)(2)  of 
this  section; 

(4)  List  the  limitations  established 
under  §  35.5; 

(5)  Define  the  hydraulic  fluids 
approved  for  use  with  the  propeller, 
including  grade  and  specification, 
related  operating  pressure,  and  filtration 
levels;  and 

(6)  State  the  assumptions  made  to 
comply  with  the  requirements  of  this 
part. 

(b)  Instructions  for  operating  the 
propeller  which  must  specify  all 
procedures  necessary  for  operating  the 
propeller  within  the  limitations  of  the 
propeller  type  design. 

■  14.  Revise  §  35.5  to  read  as  follows: 

§  35.5  Propeller  ratings  and  operating 
limitations. 

(a)  Propeller  ratings  and  operating 
limitations  must: 

(1)  Be  established  by  the  applicant 
and  approved  by  the  Administrator. 

(2)  Be  included  directly  or  by 
reference  in  the  propeller  type 
certificate  data  sheet,  as  specified  in 
§  21.41  of  this  chapter. 

(3)  Be  based  on  the  operating 
conditions  demonstrated  during  the 
tests  required  by  this  part  as  well  as  any 
other  information  the  Administrator 
requires  as  necessary  for  the  safe 
operation  of  the  propeller. 

(b)  Propeller  ratings  and  operating 
limitations  must  be  established  for  the 
following,  as  applicable: 

(1)  Power  and  rotational  speed: 

(1)  For  takeoff. 

(ii)  For  maximum  continuous. 

(iii)  If  requested  by  the  applicant, 
other  ratings  may  also  be  established. 

(2)  Overspeed  and  overtorque  limits. 

■  15.  Add  §  35.7  to  read  as  follows: 

§  35.7  Features  and  characteristics. 

(a)  The  propeller  may  not  have 
features  or  characteristics,  revealed  by 
any  test  or  analysis  or  known  to  the 
applicant,  that  make  it  unsafe  for  the 
uses  for  which  certification  is  requested. 

(b)  If  a  failure  occurs  during  a 
certification  test,  the  applicant  must 
determine  the  cause  and  assess  the 
effect  on  the  airworthiness  of  the 
propeller.  The  applicant  must  make 
changes  to  the  design  and  conduct 
additional  tests  that  the  Administrator 
finds  necessary  to  establish  the 
airworthiness  of  the  propeller. 


Subpart  B — Design  and  Construction 

§  35.1 1  [Removed  and  Reserved.] 

■  16.  Remove  and  reserve  §  35.11. 

§35.13  [Removed  and  Reserved.] 

■  17.  Remove  and  reserve  §  35.13. 

■  18.  Revise  §  35.15  to  read  as  follows: 

§  35.1 5  Safety  analysis. 

(a)(1)  The  applicant  must  analyze  the 
propeller  system  to  assess  the  likely 
consequences  of  all  failures  that  can 
reasonably  be  expected  to  occur.  This 
analysis  will  take  into  account,  if 
applicable: 

(1)  The  propeller  system  in  a  typical 
installation.  When  the  analysis  depends 
on  representative  components,  assumed 
interfaces,  or  assumed  installed 
conditions,  the  assumptions  must  be 
stated  in  the  analysis. 

(ii)  Consequential  secondary  failures 
and  dormant  failures. 

(iii)  Multiple  failures  referred  to  in 
paragraph  (d)  of  this  section,  or  that 
result  in  the  hazardous  propeller  effects 
defined  in  paragraph  (g)(1)  of  this 
section. 

(2)  The  applicant  must  summarize 
those  failures  that  could  result  in  major 
propeller  effects  or  hazardous  propeller 
effects  defined  in  paragraph  (g)  of  this 
section,  and  estimate  the  probability  of 
occurrence  of  those  effects. 

(3)  The  applicant  must  show  that 
hazardous  propeller  effects  are  not 
predicted  to  occur  at  a  rate  in  excess  of 
that  defined  as  extremely  remote 
(probability  of  10“^  or  less  per  propeller 
flight  hour).  Since  the  estimated 
probability  for  individual  failures  may 
be  insufficiently  precise  to  enable  the 
applicant  to  assess  the  total  rate  for 
hazardous  propeller  effects,  compliance 
may  be  shown  by  demonstrating  that  the 
probability  of  a  hazardous  propeller 
effect  arising  from  an  individual  failure 
can  be  predicted  to  be  not  greater  than 
10  per  propeller  flight  hour.  In 
dealing  with  probabilities  of  this  low 
order  of  magnitude,  absolute  proof  is 
not  possible  and  reliance  must  be 
placed  on  engineering  judgment  and 
previous  experience  combined  with 
sound  design  and  test  philosophies. 

(b)  If  significant  doubt  exists  as  to  the 
effects  of  failures  or  likely  combination 
of  failures,  the  Administrator  may 
require  assumptions  used  in  the 
analysis  to  be  verified  by  test. 

(c)  The  primary  failures  of  certain 
single  elements  (for  example,  blades) 
cannot  be  sensibly  estimated  in 
numerical  terms.  If  the  failure  of  such 
elements  is  likely  to  result  in  hazardous 
propeller  effects,  then  compliance  may 
be  shown  by  reliance  on  the  prescribed 
integrity  requirements  of  this  part. 
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These  instances  must  be  stated  in  the  T 
safety  analysis. 

(d)  If  reliance  is  placed  on  a  safety 
system  to  prevent  a  failure  progressing 
to  hazardous  propeller  effects,  the 
possibility  of  a  safety  system  failure  in 
combination  with  a  basic  propeller 
failure  must  be  included  in  the  analysis. 
Such  a  safety  system  may  include  safety 
devices,  instrumentation,  early  warning 
devices,  maintenance  checks,  and  other 
similar  equipment  or  procedures.  If 
items  of  the  safety  system  are  outside 
the  control  of  the  propeller 
manufacturer,  the  assumptions  of  the 
safety  analysis  with  respect  to  the 
reliability  of  these  parts  must  be  clearly 
stated  in  the  analysis  and  identified  in 
the  propeller  installation  and  operation 
instructions  required  under  §  35.3. 

(e)  If  the  safety  analysis  depends  on 
one  or  more  of  the  following  items, 
those  items  must  be  identified  in  the 
analysis  and  appropriately 
substantiated. 

(1)  Maintenance  actions  being  carried 
out  at  stated  intervals.  This  includes 
verifying  that  items  that  could  fail  in  a 
latent  manner  are  functioning  properly. 
When  necessary  to  prevent  hazardous 
propeller  effects,  these  maintenance 
actions  and  intervals  must  be  published 
in  the  instructions  for  continued 
airworthiness  required  under  §  35.4. 
Additionally,  if  errors  in  maintenance  of 
the  propeller  system  could  lead  to 
hazardous  propeller  effects,  the 
appropriate  maintenance  procedures 
must  be  included  in  the  relevant 
propeller  manuals. 

(2)  Verification  of  the  satisfactory 
functioning  of  safety  or  other  devices  at 
pre-flight  or  other  stated  periods.  The 
details  of  this  satisfactory  functioning 
must  be  published  in  the  appropriate 
manual. 

(3)  The  provision  of  specific 
instrumentation  not  otherwise  required. 
Such  instrumentation  must  be 
published  in  the  appropriate 
documentation. 

(4)  A  fatigue  assessment. 

(f)  If  applicable,  the  safely  analysis 
must  include,  but  not  be  limited  to, 
assessment  of  indicating  equipment, 
manual  and  automatic  controls, 
governors  and  propeller  control 
systems,  synchrophasers,  synchronizers, 
and  propeller  thrust  reversal  systems. 

(g)  Unless  otherwise  approved  by  the 
Administrator  and  stated  in  the  safety 
analysis,  the  following  failure 
definitions  apply  to  compliance  with 
this  part. 

(1)  The  following  are  regarded  as 
hazardous  propeller  effects: 

(i)  The  development  of  excessive  drag. 


(ii)  A  significant  thrust  in  the  opposite 
direction  to  that  commanded  by  the 
pilot. 

(iii)  The  release  of  the  propeller  or 
any  major  portion  of  the  propeller. 

(iv)  A  failure  that  results  in  excessive 
unbalance. 

(2)  The  following  are  regarded  as 
major  propeller  effects  for  variable  pitch 
propellers: 

(i)  An  inability  to  feather  the  propeller 
for  feathering  propellers, 

(ii)  An  inability  to  change  propeller 
pitch  when  commanded. 

(iii)  A  significant  uncommanded 
change  in  pitch. 

(iv)  A  significant  uncontrollable 
torque  or  speed  fluctuation. 

■  19.  Revise  §  35.17  to  read  as  follows: 

§  35.17  Materials  and  manufacturing 
methods. 

(a)  The  suitability  and  durability  of 
materials  used  in  the  propeller  must: 

(1)  Be  established  on  tbe  basis  of 
experience,  tests,  or  both. 

(2)  Account  for  environmental 
conditions  expected  in  service. 

(b)  All  materials  and  manufacturing 
methods  must  conform  to  specifications 
acceptable  to  the  Administrator. 

(c)  The  design  values  of  properties  of 
materials  must  be  suitably  related  to  the 
most  adverse  properties  stated  in  the 
material  specification  for  applicable 
conditions  expected  in  service. 

■  20.  Revise  §  35.21  to  read  as  follows: 

§35.21  Variable  and  reversible  pitch 
propellers. 

(a)  No  single  failure  or  malfunction  in 
the  propeller  system  will  result  in 
unintended  travel  of  the  propeller 
blades  to  a  position  below  the  in-flight 
low-pitch  position.  The  extent  of  any 
intended  travel  below  the  in-flight  low- 
pitch  position  must  be  documented  by 
the  applicant  in  the  appropriate 
manuals.  Failure  of  structural  elements 
need  not  be  considered  if  the  occurrence 
of  such  a  failure  is  shown  to  be 
extremely  remote  under  §  35.15. 

(b)  For  propellers  incorporating  a 
method  to  select  blade  pitch  below  the 
in-flight  low  pitch  position,  provisions 
must  be  made  to  sense  and  indicate  to 
the  flight  crew  that  the  propeller  blades 
are  below  that  position  by  an  amount 
defined  in  the  installation  manual.  The 
method  for  sensing  and  indicating  the 
propeller  hlade  pitch  position  must  be 
such  that  its  failure  does  not  affect  the 
control  of  the  propeller. 

■  21 .  Add  §  35.22  to  read  as  follows: 

§35.22  Feathering  propellers. 

(a)  Feathering  propellers  are  intended 
to  feather  from  all  flight  conditions, 
taking  into  account  expected  wear  and 


leakage.  Any  feathering  and  '  ' 

unfeathering  limitations  must  be 
documented  in  the  appropriate 
manuals. 

(b)  Propeller  pitch  control  systems 
that  use  engine  oil  to  feather  must 
incorporate  a  method  to  allow  the 
propeller  to  feather  if  the  engine  oil 
system  fails. 

(c)  Feathering  propellers  must  be 
designed  to  be  capable  of  unfeathering 
after  the  propeller  system  has  stabilized 
to  the  minimum  declared  outside  air 
temperature. 

■  22.  Revise  §  35.23  to  read  as  follows: 

§  35.23  Propeller  control  system. 

The  requirements  of  this  section 
apply  to  any  system  or  component  that 
controls,  limits  or  monitors  propeller 
functions. 

(a)  The  propeller  control  system  must 
be  designed,  constructed  and  validated 
to  show  that: 

(1)  The  propeller  control  system, 
operating  in  normal  and  alternative 
operating  modes  and  in  transition 
between  operating  modes,  performs  the 
functions  defined  by  the  applicant 
throughout  the  declared  operating 
conditions  and  flight  envelope. 

(2)  The  propeller  control  system 
functionality  is  not  adversely  affected 
by  the  declared  environmental 
conditions,  including  temperature, 
electromagnetic  interference  (EMI),  high 
intensity  radiated  fields  (HIRF)  and 
lightning.  The  environmental  limits  to 
which  the  system  has  been  satisfactorily 
validated  must  be  documented  in  the 
appropriate  propeller  manuals. 

(3)  A  method  is  provided  to  indicate 
that  an  operating  mode  change  has 
occurred  if  flight  crew  action  is 
required.  In  such  an  event,  operating 
instructions  must  be  provided  in  the 
appropriate  manuals, 

(b)  The  propeller  control  system  must 
be  designed  and  constructed  so  that,  in 
addition  to  compliance  with  §  35.15: 

(1)  No  single  failure  or  malfunction  of 
electrical  or  electronic  components  in 
the  control  system  results  in  a 
hazardous  propeller  effect. 

(2)  Failures  or  malfunctions  directly 
affecting  the  propeller  control  system  in 
a  typical  airplane,  such  as  structural 
failures  of  attachments  to  the  control, 
fire,  or  overheat,  do  not  lead  to  a 
hazardous  propeller  effect. 

(3)  The  loss  of  normal  propeller  pitch 
control  does  not  cause  a  hazardous 
propeller  effect  under  the  intended 
operating  conditions. 

(4)  The  failure  or  corruption  of  data  or 
signals  shared  across  propellers  does 
not  cause  a  hazardous  propeller  effect. 

(c)  Electronic  propeller  control  system 
imbedded  software  must  be  designed 
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and  implemented  by  a  method  approved 
by  the  Administrator  that  is  consistent 
with  the  criticality  of  the  performed 
functions  and  that  minimizes  the 
existence  of  software  errors. 

(d)  The  propeller  control  system  must 
be  designed  and  constructed  so  that  the  . 
failure  or  corruption  of  airplane- 
supplied  data  does  not  result  in 
hazardous  propeller  effects. 

(e)  The  propeller  control  system  must 
be  designed  and  constructed  so  that  the 
loss,  interruption  or  abnormal 
characteristic  of  airplane-supplied 
electrical  power  does  not  result  in 
hazardous  propeller  effects.  The  power 
quality  requirements  must  be  described 
in  the  appropriate  manuals. 

■  23.  Add  §  35.24  to  read  as  follows: 

,§35.24  Strength. 

The  maximum  stresses  developed  in 
the  propeller  may  not  exceed  values 
acceptable  to  the  Administrator 
considering  the  particular  form  of 
construction  and  the  most  severe 
operating  conditions. 

Subpart  C — Type  Substantiation 
§  35.31  [Removed  and  Reserved.] 

■  24.  Remove  and  reserve  §  35.31. 

■  25.  Revise  §  35.33  to  read  as  follows; 

§  35.33  General. 

(a)  Each  applicant  must  furnish  test 
article{s)  and  suitable  testing  facilities, 
including  equipment  and  competent 
personnel,  and  conduct  the  required 
tests  in  accordance  with  part  21  of  this 
chapter. 

(b)  All  automatic  controls  and  safety 
systems  must  be  in  operation  unless  it 
is  accepted  by  the  Administrator  as 
impossible  or  not  required  because  of 
the  nature  of  the  test.  If  needed  for 
substantiation,  the  appliccmt  may  test  a 
different  propeller  configuration  if  this 
does  not  constitute  a  less  severe  test. 

(c)  Any  systems  or  components  that 
cannot  be  adequately  substantiated  by 
the  applicant  to  the  requirements  of  this 
part  are  required  to  undergo  additional 
tests  or  analysis  to  demonstrate  that  the 
systems  or  components  are  able  to 
perform  their  intended  functions  in  all 
declared  environmental  and  operating 
conditions. 

■  26.  Add  §  35.34  to  read  as  follows: 

§  35.34  Inspections,  adjustments  and 
repairs. 

(a)  Before  and  after  conducting  the 
tests  prescribed  in  this  part,  the  test 
article  must  be  subjected  to  an 
inspection,  and  a  record  must  be  made 
of  all  the  relevant  parameters, 
calibrations  and  settings. 


(b)  During  all  tests,  only  servicing  and 
minor  repairs  are  permitted.  If  major 
repairs  or  part  replacement  is  required, 
the  Administrator  must  approve  the 
repair  or  part  replacement  prior  to 
implementation  and  may  require 
additional  testing.  Any  unscheduled 
repair  or  action  on  the  test  article  must 
be  recorded  and  reported. 

■  27,  Revise  §  35.35  to  read  as  follows: 

§  35.35  Centrifugal  load  tests. 

The  applicant  must  demonstrate  that 
a  propeller  complies  with  paragraphs 

(a),  (b)  and  (c)  of  this  section  without 
evidence  of  failure,  malfunction,  or 
permanent  deformation  that  would 
result  in  a  major  or  hazardous  propeller 
effect.  When  the  propeller  could  be 
sensitive  to  environmental  degradation 
in  service,  this  must  be  considered.  This 
section  does  not  apply  to  fixed-pitch 
wood  or  fixed-pitch  metal  propellers  of 
conventional  design. 

(a)  The  hub,  blade  retention  system, 
and  counterweights  must  be  tested  for  a 
period  of  one  hour  to  a  load  equivalent 
to  twice  the  maximum  centrifugal  load 
to  which  the  propeller  would  be 
subjected  during  operation  at  the 
maximum  rated  rotational  speed. 

(b)  Blade  features  associated  with 
transitions  to  the  retention  system  (for 
example,  a  composite  blade  bonded  to 
a  metallic  retention)  must  be  tested 
either  during  the  test  of  paragraph  (a)  of 
this  section  or  in  a  separate  component 
test  for  a  period  of  one  hour  to  a  load 
equivalent  to  twice  the  maximum 
centrifugal  load  to  which  the  propeller 
would  be  subjected  during  operation  at 
the  maximum  rated  rotational  speed. 

(c)  Components  used  with  or  attached 
to  the  propeller  (for  example,  spinners, 
de-icing  equipment,  and  blade  erosion 
shields)  must  be  subjected  to  a  load 
equivalent  to  159  percent  of  the 
maximum  centrifugal  load  to  which  the 
component  would  be  subjected  during 
operation  at  the  maximum  rated 
rotational  speed.  This  must  be 
performed  by  either: 

(1)  Testing  at  the  required  load  for  a 
period  of  30  minutes;  or 

(2)  Analysis  based  on  test. 

■  28.  Add  §  35.36  to  read  as  follows: 

§  35.36  Bird  impact. 

The  applicant  must  demonstrate,  by 
tests  or  analysis  based  on  tests  or 
experience  on  similar  designs,  that  the 
propeller  can  withstand  the  impact  of  a 
4-pound  bird  at  the  critical  location(s) 
and  critical  flight  condition(s)  of  a 
typical  installation  without  causing  a 
major  or  hazardous  propeller  effect. 
This  section  does  not  apply  to  fixed- 


pitch  wood  propellers  of  conventional 
design. 

■  29.  Revise  §  35.37  to  read  as  follows: 

§  35.37  Fatigue  limits  and  evaluation. 

This  section  does  not  apply  to  fixed- 
pitch  wood  propellers  of  conventional 
design. 

(a)  Fatigue  limits  must  be  established 
by  tests,  or  analysis  based  on  tests,  for 
propeller: 

(1)  Hubs. 

(2)  Blades. 

(3)  Blade  retention  components. 

(4)  Components  which  are  affected  by 
fatigue  loads  and  which  are  shown 
under  §  35.15  to  have  a  fatigue  failure 
mode  leading  to  hazardous  propeller 
effects. 

(b)  The  fatigue  limits  must  take  into 
account: 

(1)  All  known  and  reasonably 
foreseeable  vibration  cmd  cyclic  load 
patterns  that  are  expected  in  service; 
and 

(2)  Expected  service  deterioration, 
variations  in  material  properties, 
manufacturing  variations,  and 
environmental  effects. 

(c)  A  fatigue  evaluation  of  the 
propeller  must  be  conducted  to  show 
that  hazardous  propeller  effects  due  to 
fatigue  will  be  avoided  throughout  the 
intended  operational  life  of  the 
propeller  on  either: 

(1)  The  intended  airplane  by 
complying  with  §§  23.907  or  25.907  of 
this  chapter,  as  applicable;  or 

(2)  A  typical  airplane. 

■  30.  Add  §  35.38  to  read  as  follows:  • 

§35.38  Lightning  strike. 

The  applicant  must  demonstrate,  by 
tests,  analysis  based  on  tests,  or 
experience  on  similar  designs,  that  the 
propeller  can  withstand  a  lightning 
strike  without  causing  a  major  or 
hazardous  propeller  effect.  The  limit  to 
which  the  propeller  has  been  qualified 
must  be  documented  in  the  appropriate 
manuals.  This  section  does  not  apply  to 
fixed-pitch  wood  propellers  of 
conventional  design. 

■  31.  Revise  §  35.39  to  read  as  follows; 

§  35.39  Endurance  test. 

Endurance  tests  on  the  propeller 
system  must  be  made  on  a 
representative  engine  in  accordance 
with  paragraph  (a)  or  (b)  of  this  section, 
as  applicable,  without  evidence  of 
failure  or  malfunction. 

(a)  Fixed-pitch  and  ground  adjustable- 
pitch  propellers  must  be  subjected  to 
one  of  the  following  tests: 

(1)  A  50-hour  flight  test  in  level  flight 
or  in  climb.  The  propeller  must  be 
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operated  at  takeoff  power  and  rated 
rotational  speed  during  at  least  five 
hours  of  this  flight  test,  and  at  not  less 
than  90  percent  of  the  rated  rotational 
speed  for  the  remainder  of  the  50  hours. 

(2)  A  50-hour  ground  test  at  takeoff 
power  and  rated  rotational  speed. 

(b)  Variable-pitch  propellers  must  be 
subjected  to  one  of  the  following  tests: 

(1)  A  1 -10-hour  endurance  test  that 
must  include  the  following  conditions: 

(1)  Five  hours  at  takeoff  power  and 
rotational  speed  and  thirty  10-minute 
cycles  composed  of: 

(A)  Acceleration  from  idle, 

(B)  Five  minutes  at  takeoff  power  and 
rotational  speed, 

(C)  Deceleration,  and 

(D)  Five  minutes  at  idle. 

(ii)  Fifty  hours  at  maximum 
continuous  power  and  rotational  speed, 

(iii)  Fifty  hours,  consisting  of  ten  5- 
hour  cycles  composed  of: 

(A)  Five  accelerations  and 
decelerations  between  idle  and  takeoff 
power  and  rotational  speed, 

(B)  Four  and  one  half  hours  at 
approximately  even  incremental 
conditions  from  idle  up  to,  but  not 
including,  maximum  continuous  power 
and  rotational  speed,  and 

(C)  Thirty  minutes  at  idle. 

(2)  The  operation  of  the  propeller 
throughout  the  engine  endurance  tests 
prescribed  in  part  33  of  this  chapter. 

(c)  An  analysis  based  on  tests  of 
propellers  of  similar  design  may  be  used 
in  place  of  the  tests  of  paragraphs  (a) 
and  (b)  of  this  section. 

■  32.  Add  §  35.40  to  read  as  follows: 

§  35.40  Functional  test. 

The  variable-pitch  propeller  system 
must  be  subjected  to  the  applicable 
functional  tests  of  this  section.  The 
same  propeller  system  used  in  the 
endurance  test  (§  35.39)  must  be  used  in 
the  functional  tests  and  must  be  driven 
by  a  representative  engine  on  a  test 
stand  or  on  an  airplane.  The  propeller 
must  complete  these  tests  without 
evidence  of  failure  or  malfunction.  This 
test  may  be  combined  with  the 
endurance  test  for  accumulation  of 
cycles. 

(a)  Manually-controllable  propellers. 
Five  hundred  representative  flight 
cycles  must  be  made  across  the  range  of 
pitch  and  rotational  speed. 

(b)  Governing  propellers.  Fifteen 
hundred  complete  cycles  must  be  made 
across  the  range  of  pitch  and  rotational 
speed. 

(c)  Feathering  propellers.  Fifty  cycles 
of  feather  and  unfeather  operation  must 
be  made. 

(d)  Reversible-pitch  propellers.  Two 
hundred  complete  cycles  of  control 


must  be  made  from  lowest  normal  pitch 
to  mciximum  reverse  pitch.  During  each 
cycle,  the  propeller  must  run  for  30 
seconds  at  the  maximum  power  and 
rotational  speed  selected  by  the 
applicant  for  maximum  reverse  pitch. 

(e)  An  analysis  based  on  tests  of 
propellers  of  similar  design  may  be  used 
in  place  of  the  tests  of  this  section. 

■  33.  Revise  §§  35.41,  35.42,  and  35.43 
to  read  as  follows: 

§  35.41  Overspeed  and  overtorque. 

(a)  When  the  applicant  seeks  approval 
of  a  transient  maximum  propeller 
overspeed,  the  applicant  must 
demonstrate  that  the  propeller  is 
capable  of  further  operation  without 
maintenance  action  at  the  maximum 
propeller  overspeed  condition.  This 
may  be  accomplished  by: 

(1)  Performance  of  20  runs,  each  of  30 
seconds  duration,  at  the  maximum 
propeller  overspeed  condition;  or 

(2)  Analysis  based  on  test  or  service 
experience. 

(b)  When  the  applicant  seeks  approval 
of  a  transient  meiximum  propeller 
overtorque,  the  applicant  must 
demonstrate  that  the  propeller  is 
capable  of  further  operation  without 
maintenance  action  at  the  maximum 
propeller  overtorque  condition.  This 
may  be  accomplished  by: 

(1)  Performance  of  20  runs,  each  of  30 
seconds  duration,  at  the  maximum 
propeller  overtorque  condition;  or 

(2)  Analysis  based  on  test  or  service 
experience. 

§  35.42  Components  of  the  propeller 
control  system. 

The  applicant  must  demonstrate  by 
tests,  analysis  based  on  tests,  or  service 
experience  on  similar  components,  that 
each  propeller  blade  pitch  control 
system  component,  including  governors, 
pitch  change  assemblies,  pitch  locks, 
mechanical  stops,  and  feathering  system 
components,  can  withstand  cyclic 
operation  that  simulates  the  normal  load 
and  pitch  change  travel  to  which  the 
component  would  be  subjected  during 
the  initially  declared  overhaul  period  or 
during  a  minimum  of  1,000  hours  of 
typical  operation  in  service. 

§35.43  Propeller  hydraulic  components. 

Applicants  must  show  by  test, 
validated  analysis,  or  both,  that 
propeller  components  that  contain 
hydraulic  pressure  and  whose  structural 
failure  or  leakage  from  a  structural 
failure  could  cause  a  hazardous 
propeller  effect  demonstrate  structural 
integrity  by; 

(a)  A  proof  pressure  test  to  1.5  times 
the  maximum  operating  pressure  for  one 
minute  without  permanent  deformation 


or  leakage  that  would  prevent 
performance  of  the  intended  function. 

(b)  A  burst  pressure  test  to  2.0  times 
the  maximum  operating  pressure  for  one 
minute  without  failure.  Leakage  is 
permitted  and  seals  may  be  excluded 
from  the  test. 

§  35.45  [Removed  and  Reserved.] 

■  34.  Remove  and  reserve  §  35.45. 

§  35.47  [Removed  and  Reserved.] 

■  35.  Remove  and  reserve  §  35.47. 

Issued  in  Washington,  DC,  on  October  12, 
2008. 

Robert  A.  Sturgell, 

Acting  Administrator. 

[FR  Doc.  E8-25418  Filed  10-23-08;  8:45  am] 
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Airworthiness  Directives;  Bombardier 
Model  CL-600-2B19  (Regional  Jet 
Series  100  &  440)  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Final  rule. 

SUMMARY:  We  are  superseding  an 
existing  airworthiness  directive  (AD)  for 
the  products  listed  above.  This  AD 
results  from  mandatory  continuing 
airworthiness  information  (MCAI) 
originated  by  an  aviation  authority  of 
another  country  to  identify  and  correct 
an  unsafe  condition  on  an  aviation 
product.  The  MCAI  describes  the  unsafe 
condition  as: 

Bombardier  Aerospace  has  completed  a 
system  safety  review  of  the  aircraft  fuel 
system  against  fuel  tank  safety  standards 

[Ajssessment  showed  that  supplemental 
maintenance  tasks  [for  certain  bonding 
jumpers,  wiring  harnesses,  and  hydraulic 
systems,  among  other  items]  are  required  to 
prevent  potential  ignition  sources  inside  the 
fuel  system,  which  could  result  in  a  fuel  tank 
explosion.  *  *  * 

We  are  issuing  this  AD  to  require 
actions  to  correct  the  unsafe  condition 
on  these  products. 

DATES:  This  AD  becomes  effective 
November  28,  2008. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
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of  a  certain  publication,  listed  in  this 
AD,  as  of  April  16,  2008  (73  FR  13100, 
March  12,  2008). 

ADDRESSES:  You  may  examine  the  AD 
docket  on  the  Internet  at  http:// 

WWW. regulations. gov  or  in  person  at  the 
U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  Wl  2-140, 
1200  New  Jersey  Avenue,  SE., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rocco  Viselli,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ANE- 
171,  FAA,  New  York  Aircraft 
Certification  Office,  1600  Stewart 
Avenue,  Suite  410,  Westbury,  New  York 
11590;  telephone  (516)  228-7331;  fax 
(516) 794-5531. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

We  issued  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  14  CFR 
part  39  to  include  an  AD  that  would 
apply  to  the  specified  products.  That 
NPRM  was  published  in  the  Federal 
Register  on  June  20,  2008  (73  FR  35095) 
and  proposed  to  supersede  AD  2008- 
06-02,  Amendment  39-15414  (73  FR 
13100,  March  12,  2008).  That  NPRM 
proposed  to  correct  an  unsafe  condition 
for  the  specified  products.  The  MCAI 
states: 

Bombardier  Aerospace  has  completed  a 
system  safety  review  of  the  aircraft  fuel 
system  against  fuel  tank  standards 
introduced  in  Chapter  525  of  the 
Airworthiness  Manual  through  Notice  of 
Proposed  Amendment  (NPA)  2002-043.  The 
identified  non-compliances  were  then 
assessed  using  Transport  Canada  Policy 
Letter  No.  525-001,  to  determine  if 
mandatory  corrective  action  is  required. 

The  assessment  showed  that  supplemental 
maintenance  tasks  [for  certain  bonding 
jumpers,  wiring  harnesses,  and  hydraulic 
systems,  among  other  items]  are  required  to 
prevent  potential  ignition  sources  inside  the 
fuel  system,  which  could  result  in  a  fuel  tank 
explosion.  Revision  has  been  made  to 
Canadair  Regional  Jet  Model  CL-600-2B19 
Maintenance  Requirements  Manual,  CSP 
A-053,  Part  2,  Appendix  D,  “Fuel  System 
Limitations”  to  introduce  the  required 
maintenance  tasks. 

The  corrective  action  is  revising  the 
Airworthiness  Limitations  Section 
(ALS)  of  the  Instructions  for  Continued 
Airworthiness  to  incorporate  new 
limitations  for  fuel  tank  systems.  You 
may  obtain  further  information  by 
examining  the  MCAI  in  the  AD  docket. 

Comments 

We  gave  the  public  the  opportunity  to 
participate  in  developing  this  AD.  We 
considered  the  comments  received. 


Request  To  Clarify  Airplanes  Subject  to 
Certain  Tasks 

Comair  and  Air  Wisconsin  request 
that  we  clarify  which  airplanes  are 
subject  to  certain  tasks  identified  in  the 
NPRM.  Comair  states  that  Tasks  28-11- 
00-601,  28-11-00-602,  and  28-11-00- 
604  require  inspections  on  airplanes 
that  are  post-modsum  or  post-service 
bulletin.  Comair  states  that  since  the 
NPRM  restates  the  phase-in 
requirements  of  Appendix  D,  “Fuel 
System  Limitations,”  of  Part  2, 
“Airworthiness  Requirements,”  of 
Bombardier  CL-600-2B19  Maintenance 
Requirements  Manual  CSP-053, 
Revision  7,  dated  May  10,  2007,  (the 
“MRM”),  the  “effectivity”  statements 
specified  in  the  MRM  for  the  tasks 
should  also  be  included.  Air  Wisconsin 
notes  that  in  the  MRM,  Task  28-11-00- 
604  applies  only  to  post-Service 
Bulletin  601R-28-059  airplanes.  Air 
Wisconsin  questions  if  the  intent  of  the 
NPRM  is  for  Task  28-11-00-604  to  also 
be  performed  on  pre-service  bulletin 
airplanes. 

We  agree  with  the  commenters  that 
we  must  clarify  which  airplanes  are 
affected  by  Tasks  28-11-00-601,  28- 
11-00-602,  and  28-11-00-604. 
Although  the  MCAI  does  not  refer  to  the 
“effectivity”  statement  specified  in  the 
MRM,  we  have  determined  only  those 
airplanes  identified  in  the  “effectivity” 
statement  specified  in  the  MRM  are 
subject  to  the  corresponding  tasks. 

We  have  revised  paragraph  (f)(2)  of 
this  AD  by  adding  paragraphs  (f)(2)(i) 
and  (f)(2)(ii)  to  clarify  that  only 
airplanes  identified  in  the  “effectivity” 
statement  specified  in  the  MRM  for 
Tasks  28-11-00-601,  28-11-00-602, 
and  28-11-00-604  are  subject  to  the 
action  specified  in  paragraph  (f)(2)  of 
this  AD. 

We  have  also  removed  Tasks  28-11- 
00-601,  28-11-00-602,  and  28-11-00- 
604  from  paragraph  (g)(l)(i)  of  this  AD 
and  added  new  paragraph  (g)(l)(iii)  to 
clarify  the  compliance  times  for 
airplanes  not  identified  in  paragraph 
(f)(2)(ii).of  this  AD. 

Removed  Reference  to  “Later 
Revisions”  of  Service  Information 

We  removed  the  reference  to  “later 
revisions”  of  the  applicable  service 
information  in  paragraphs  (f)(1),  (f)(5), 
and  (g)(2)  of  this  AD  to  be  consistent 
with  FAA  policy  and  Office  of  the 
Federal  Register  regulations.  We  may 
consider  approving  the  use  of  later 
revisions  of  the  service  information  as 
an  alternative  method  of  compliance 
with  this  AD,  as  provided  by  paragraph 
(h)(1)  of  this  AD. 


Conclusion 

We  reviewed  the  available  data, 
including  the  comments  received,  and 
determined  that  air  safety  and  the 
public  interest  require  adopting  the  AD 
with  the  changes  described  previously. 
We  determined  that  these  changes  will 
not  increase  the  economic  burden  on 
uny  operator  or  increase  the  scope  of  the 
AD. 

Differences  Between  This  AD  and  the 
MCAI  or  Service  Information 

We  have  reviewed  the  MCAI  and 
related  service  information  and,  in 
general,  agree  with  their  substance.  But 
we  might  have  found  it  necessary  to  use 
different  words  from  those  in  the  MCAI 
to  ensure  the  AD  is  clear  for  U.S. 
operators  and  is  enforceable.  In  making 
these  changes,  we  do  not  intend  to  differ 
substantively  from  the  information 
provided  in  the  MCAI  and  related 
service  information. 

We  might  also  have  required  different 
actions  in  this  AD  from  those  in  the 
MCAI  in  order  to  follow  our  FAA 
policies.  Any  such  differences  are 
highlighted  in  a  NOTE  within  the  AD. 

Costs  of  Compliance 

We  estimate  that  this  AD  will  affect 
689  products  of  U.S.  registry.  We  also 
estimate  that  it  will  take  about  1  work- 
hour  per  product  to  comply  with  the 
basic  requirements  of  this  AD.  The 
average  labor  rate  is  $80  per  work-hour. 
Based  on  these  figures,  we  estimate  the 
cost  of  this  AD  to  the  U.S.  operators  to 
be  $55,120,  or  $80  per  product. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  wdth 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings  - 

We  determined  that  this  AD  will  not 
have  federalism  implications  under 
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Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  AD: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  AD  and  placed  it  in  the  AD  docket. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov,  or  in  person  at  the 
Docket  Operations  office  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  the  NPRM,  the  regulatory 
evaluation,  any  comments  received,  and 
other  information.  The  street  address  for 
the  Docket  Operations  office  (telephone 
(800)  647-5527)  is  in  the  ADDRESSES 
section.  Comments  will  be  available  in 
the  AD  docket  shortly  after  receipt. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§  39.1 3  [Amended] 

■  2.  The  FAA  amends  §  39.13  by 
removing  Amendment  39-15414  (73  FR 
13100,  March  12,  2008)  and  adding  the 
following  new  AD: 

2008-22-03  Bombardier,  Inc.  (Formerly 
Canadair):  Amendment  39-15698. 
Docket  No.  FAA-2008-0643;  Directorate 
Identifier  2008-NM-094-AD. 

Effective  Date 

(a)  This  airworthiness  directive  (AD) 
becomes  effective  November  28,  2008. 


Affected  Alls 

(b)  This  AD  supersedes  AD  2008-06-02, 
Amendment  39-15414. 

Applicability 

(c)  This  AD  applies  to  all  Bombardier 
Model  CL-600-2B19  (Regional  Jet  Series  100 
and  440)  airplanes,  certificated  in  any 
category,  all  serial  numbers. 

Note  1:  This  AD  requires  revisions  to 
certain  operator  maintenance  documents  to 
include  new  inspections.  Compliance  with 
these  inspections  is  required  by  14  CFR 
91.403(c).  For  airplanes  that  have  been 
previously  modified,  altered,  or  repaired  in 
the  areas  addressed  by  these  inspections,  the 
operator  may  not  be  able  to  accomplish  the 
inspections  described  in  the  revisions.  In  this 
situation,  to  comply  with  14  CFR  91.403(c), 
the  operator  must  request  approval  for  an 
alternative  method  of  compliance  according 
to  paragraph  (h)(1)  of  this  AD.  The  request 
should  include  a  description  of  changes  to 
the  required  inspections  that  will  ensure  the 
continued  operational  safety  of  the  airplane. 

Subject 

(d)  Air  Transport  Association  (ATA)  of 
America  Code  28:  Fuel. 

Reason 

(e)  The  mandatory  continuing 
airworthiness  information  (MCAI)  states: 

Bombardier  Aerospace  has  completed  a 
system  safety  review  of  the  aircraft  fuel 
system  against  fuel  tank  standards 
introduced  in  Chapter  525  of  the 
Airworthiness  Manual  through  Notice  of 
Proposed  Amendment  (NPA)  2002-043.  The 
identified  non-compliances  were  then 
assessed  using  Transport  Canada  Policy 
Letter  No.  525-001,  to  determine  if 
mandatory  corrective  action  is  required. 

The  assessment  showed  that  supplemental 
maintenance  tasks  [for  certain  bonding 
jumpers,  wiring  harnesses,  and  hydraulic 
systems,  among  other  items]  are  required  to 
prevent  potential  ignition  sources  inside  the 
fuel  system,  which  could  result  in  a  fuel  tank 
explosion.  Revision  has  been  made  to 
Canadair  Regional  Jet  Model  CL-600-2B19 
Maintenance  Requirements  Manual,  CSP  A- 
053,  Part  2,  Appendix  D,  “Fuel  System 
Limitations”  to  introduce  the  required 
maintenance  tasks. 

The  corrective  action  is  revising  the 
Airworthiness  Limitations  Section  (ALS)  of 
the  Instructions  for  Continued  Airworthiness 
to  incorporate  new  limitations  for  fuel  tank 
systems. 

Restatement  of  Certain  Requirements  of  AD 
2008-06-02 

(f)  Unless  already  done,  do  the  following 
actions. 

(1)  Within  60  days  after  April  16,  2008  (the 
effective  date  of  AD  2008-06-02),  revise  the 
Airworthiness  Limitations  Section  (ALS)  of 
the  Instructions  for  Continued  Airworthiness 
to  incorporate  the  inspection  and 
maintenance  requirements,  as  applicable,  in 
Appendix  D,  “Fuel  System  Limitations,”  of 
Part  2,  “Airworthiness  Requirements,”  of 
Bombardier  CL-600-2B19  Maintenance 
Requirements  Manual  CSP-053,  Revision  7, 


dated  May  10,  2007  (“the  MRM”),  task 
numbers  28-11-00-601,  28-11-00-602,  28- 
11-00-603,  28-11-00-604,  29-33-01-601, 
and  29-33-01-602.  Except  as  required  by 
paragraph  (g)(1)  of  this  AD,  for  those  task 
numbers,  the  initial  compliance  times  start  at 
the  applicable  time  specified  in  paragraphs 
(f)(2),  (f)(3),  and  (0(4)  of  this  AD,  and  the 
repetitive  inspections  must  be  accomplished 
thereafter  at  the  interval  specified  in  the 
MRM,  except  as  provided  by  paragraphs  (f)(5) 
and  (h)(1)  of  this  AD. 

(2)  For  airplanes  identified  in  paragraphs 
(f)(2)(i)  and  {f)(2)(ii)  of  this  AD,  the  initial 
compliance  time  for  Tasks  28-11-00-601, 
28-11-00-602,  28-11-00-603,  and  28-11- 
00-604  is  within  5,000  flight  hours  after 
April  16,  2008.  Thereafter,  these  tasks  must 
be  accomplished  within  the  repetitive 
interval  specified  in  Appendix  D,  “Fuel 
System  Limitations,”  of  Part  2, 
“Airworthiness  Requirements,”  of 
Bombardier  CL-600-2B19  Maintenance 
Requirements  Manual  CSP-053,  Revision  7, 
dated  May  10,  2007  (“the  MRM”). 

(i)  For  Task  28-11-00-603:  Airplanes 
having  more  than  15,000  flight  hours  as  of 
April  16,  2008. 

(ii)  For  Tasks  28-11-00-601,  28-11-00- 

602,  and  28-11-00-604:  Airplanes  having 
more  than  15,000  flight  hours  as  of  April  16, 
2008,  and  which  are  identified  in  the 
applicable  “effectivity”  statement  specified 
in  the  MRM  for  Tasks  28-11-00-601,  28-11- 
00-602,  and  28-11-00-604. 

(3)  For  Task  29-33-01-601,  the  initial 
compliance  time  is  within  5,000  flight  hours 
after  April  16,  2008.  Thereafter,  Task  29-33- 
01-601  must  be  accomplished  within  the 
repetitive  interval  specified  in  Appendix  D, 
“Fuel  System  Limitations,”  of  Part  2, 
“Airworthiness  Requirements,”  of 
Bombardier  CL-600-2B19  Maintenance 
Requirements  Manual  CSP-053,  Revision  7, 
dated  May  10,  2007. 

(4)  For  airplanes  having  more  than  27,500 
flight  hours  as  of  April  16,  2008,  the  initial 
compliance  time  for  Task  29-33-01-602  is 
within  2,500  flight  hours  after  April  16,  2008. 
Thereafter,  this  task  must  be  accomplished 
within  the  repetitive  interv'al  specified  in 
Appendix  D,  “Fuel  System  Limitations,”  of 
Part  2,  “Airworthiness  Requirements,”  of 
Bombardier  CL-600-2B19  Maintenance 
Requirements  Manual  CSP-053,  Revision  7, 
dated  May  10,  2007. 

(5)  After  accomplishing  the  actions 
specified  in  paragraphs  (f)(1),  (f)(2),  (f)(3), 
and  (f)(4)  of  this  AD,  no  alternative 
inspections/limitation  tasks  or  inspection/ 
limitation  task  intervals  may  be  used  unless 
the  inspection/limitation  task  or  inspection/ 
limitation  task  interval  is  approved  as  an 
alternative  method  of  compliance  (AMOC)  in 
accordance  with  the  procedures  specified  in 
paragraph  (h)(1)  of  this  AD. 

New  Requirements  of  This  AO:  Actions  and 
Compliance 

(g)  Unless  already  done,  do  the  following 
actions. 

(1)  At  the  times  specified  in  paragraphs 
{g)(l)(i).  (g){l)(ii).  and  (g)(l)(iii)  of  this  AD,  as 
applicable,  do  the  initial  inspection  for  Tasks 
28-11-00-601,  28-11-00-602,  28-11-00- 

603,  28-11-00-604,  and  29-33-01-602,  as 
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applicable,  in  Appendix  D,  “Fuel  System 
Limitations,”  of  Part  2,  “Airworthiness 
Requirements,”  of  Bombardier  CL— 600— 2B19 
Maintenance  Requirements  Manual  CSP-053, 
Revision  7,  dated  May  10,  2007  (“the  MRM”), 
and  thereafter  repeat  the  inspection  at  the 
applicable  interval  specified  in  the  MRM, 
except  as  provided  by  paragraphs  (g)(2)  and 

(h)(1)  of  this  AD. 

(1)  For  airplanes  not  identified  in  paragraph 
(f)(2)(i)  of  this  AD,  the  initial  compliance 
time  for  Task  28-11—00-603  is  before  the 
accumulation  of  20,000  total  flight  hours,  or 
within  5,000  flight  hours  after  the  effective 
date  of  this  AD,  whichever  occurs  later. 

(ii)  For  airplanes  not  identified  in 
paragraph  (f)(4)  of  this  AD,  the  initial 
compliance  time  for  Task  29-33-01-602  is 
before  the  accumulation  of  30,000  total  flight 
hours,  or  within  2,500  flight  hours  after  the 
effective  date  of  this  AD,  whichever  occurs 
later. 

(iii)  For  airplanes  not  identified  in 
paragraph  (f)(2)(ii)  of  this  AD,  the  initial 
compliance  time  for  Tasks  28- T1 -00-601, 
28-11-00-602,  and  28-11-00-604,  is  within 
20,000  flight  hours  after  accomplishing  the 
applicable  modsum  or  service  bulletin 
specified  in  the  MRM  for  the  task,  or  within 
5,000  flight  hours  after  the  effective  date  of 
this  AD,  whichever  occurs  later. 

(2)  After  accomplishing  the  actions 
specified  in  paragraphs  (g)(1)  of  this  AD,  no 
alternative  inspections/limitation  tasks  or 
inspection/limitation  task  intervals  may  be 
used  unless  the  inspection/limitation  task  or 
inspection/limitation  task  interval  is 
approved  as  an  AMOC  in  accordance  with 
the  procedures  specified  in  paragraph  (h)(1) 
of  this  AD. 

FAA  AD  Differences 

Note  2:  This  AD  differs  from  the  MCAI 
and/dr  service  information  as  follows:  No 
differences. 

Other  FAA  AD  Provisions 

(h)  The  following  provisions  also  apply  to 
this  AD: 

(1)  Alternative  Methods  of  Compliance 
(AMOCs):  The  Manager,  New  York  Aircraft 
Certification  Office  (AGO),  FAA,  has  the 
authority  to  approve  AMOCs  for  this  AD,  if 
requested  using  the  procedures  found  in  14 
CFR  39.19.  Send  information  to  ATTN:  Rocco 
Viselli,  Aerospace  Engineer,  Airframe  and 
Propulsion  Branch,  ANE-171,  FAA,  New 
York  Aircraft  Certification  Office,  1600 
Stewart  Avenue,  Suite  410,  Westbury,  New 
York  11590;  telephone  (516)  228-73'31;  fax 
(516)  794-5531.  Before  using  any  approved 
AMOC  on  any  airplane  to  which  the  AMOC 
applies,  notify  your  appropriate  principal 
inspector  (PI)  in  the  FAA  Flight  Standards 
District  Office  (FSDO),  or  lacking  a  PI,  your 
local  FSDO. 

(2)  Airworthy  Product:  For  any  requirement 
in  this  AD  to  obtain  corrective  actions  from 

a  manufacturer  or  other  source,  use  these 
actions  if  they  are  FAA-approved.  Corrective 
actions  are  considered  FAA-approved  if  they 
are  approved  by  the  State  of  Design  Authority 
(or  their  delegated  agent).  You  are  required 
to  assure  the  product  is  airworthy  before  it 
is  returned  to  service. 

(3)  Reporting  Requirements:  For  any 
reporting  requirement  in  this  AD,  under  the 


provisions  of  the  Paperwork  Reduction  Act, 
the  Office  of  Management  and  Budget  (OMB) 
has  approved  the  information  collection 
requirements  and  has  assigned  OMB  Control 
Number  2120-0056. 

Related  Information 

(i)  Refer  to  MCAI  Canadian  Airworthiness 
Directive  CF-2007-29,  dated  November  22, 
2007,  and  Appendix  D,  “Fuel  System 
Limitations,”  of  Part  2,  “Airworthiness 
Requirements,”  of  Bombardier  CL-600-2B19 
Maintenance  Requirements  Manual  CSP-053, 
Revision  7,  dated  May  10,  2007;  for  related 
information. 

Material  Incorporated  by  Reference 

(j)  You  must  use  Appendix  D,  “Fuel 
System  Limitations,”  of  Part  2, 
“Airworthiness  Requirements,”  of 
Bombardier  CL-600-2B19  Maintenance 
Requirements  Manual  CSP-053,  Revision  7, 
dated  May  10,  2007,  to  do  the  actions 
required  by  this  AD,  unless  the  AD  specifies 
otherwise. 

(1)  The  Director  of  the  Federal  Register 
previously  approved  the  incorporation  by 
reference  of  Appendix  D,  “Fuel  System 
Limitations,”  of  Part  2,  “Airworthiness 
Requirements,”  of  Bombardier  CL-600-2B19 
Maintenance  Requirements  Manual  CSP-053, 
Revision  7,  dated  May  10,  2007,  on  April  16, 
2008  (73  FR  13100,  March  12,  2008). 

(2)  Fnr  service  information  identified  in 
this  AD,  contact  Bombardier,  Inc.,  Canadair, 
Aerospace  Group,  P.O.  Box  6087,  Station 
Centre-ville,  Montreal,  Quebec  H3C  3G9, 
Canada. 

(3)  You  may  review  copies  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
National  Archives  and  Records 
Administration  (NARA).  For  information  on 
the  availability  of  this  material  at  NARA,  call 
(202)  741-6030,  or  go  to:  http:// 
www.archives.gov/federal-register/cfr/ibr- 
locations.html. 

Issued  in  Renton,  Washington,  on  October 
9,  2008. 

AH  Bahrami, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

IFR  Doc.  E8-25299  Filed  10-23-08;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2008-0734;  Directorate 
Identifier  2008-NM-004-AD;  Amendment 
39-15697;  AD  2008-22-02] 

RIN  2120-AA64 

Airworthiness  Directives;  Maryland  Air 
Industries,  inc.,  Model  Fairchild  F-27 
and  FH-227  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 


SUMMARY:  We  are  adopting  a  new 
airworthiness  directive  (AD)  for 
Maryland  Air  Industries,  Inc.,  Model 
Fairchild  F-27  and  FH-227  Series 
Airplanes.  This  AD  requires  operators  to 
modify  their  airplanes  and  revise  their 
inspection  or  maintenance  programs  to 
incorporate  instructions  for 
maintenance  and  inspection  of  the  fuel 
tank  systems,  as  appropriate,  by 
December  16,  2008,  using  information 
developed  in  accordance  with  Special 
Federal  Aviation  Regulation  88  (SFAR 
88).  This  AD  results  from  fuel  system 
safety  reviews  done  on  similar  airplane 
models  in  accordance  with  SFAR  88. 
These  safety  reviews  identified  potential 
unsafe  conditions  on  Model  Fairchild 
F-27  and  FH-227  series  airplanes  for 
which  the  type  certificate  holder, 
Maryland  Air  Industries,  Inc.,  has  not 
conducted  SFAR  88  safety  reviews,  has 
not  provided  corrective  actions,  and 
does  not  plan  to  do  so.  We  are  issuing 
this  AD  to  reduce  the  potential  of 
ignition  sources  inside  fuel  tanks, 
which,  in  combination  with  flammable 
fuel  vapors,  could  result  in  fuel  tank 
explosions  and  consequent  loss  of  the 
airplane. 

DATES:  This  AD  is  effective  November 
28,  2008. 

Examining  the  AD  Docket 
You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 

WWW. regulations. gov,  or  in  person  at  the 
Docket  Management  Facility  between  9- 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  AD,  the  regulatory 
evaluation,  any  comments  received,  and 
other  information.  The  address  for  the 
Docket  Office  (telephone  800-647—5527) 
is  the  Document  Management  Facility, 
U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building,  Ground  Floor,  Room  W12- 
140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Delisio,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ANE- 
171,  FAA,  New  York  Aircraft 
Certification  Office,  1600  Stewart 
Avenue,  Suite  410,  Westbury,  New  York 
11590;  telephone  (516)  228-7321;  fax 
(516)  794-5531. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

We  issued  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  14  CFR 
part  39  to  include  an  airworthiness 
directive  (AD)  that  would  apply  to  all 
Maryland  Air  Industries,  Inc.,  Model 
Fairchild  F-27  and  FH-227  series 
airplanes.  That  NPRM  was  published  in 
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the  Federal  Register  on  July  21,  2008 
(73  FR  42282).  That  NPRM  proposed  to 
require  operators  to  modify  their 
airplanes  and  revise  their  inspection  or 
maintenance  programs  to  incorporate 
instructions  for  maintenance  and 
inspection  of  the  fuel  tank  systems,  as 
appropriate,  by  December  16,  2008, 
using  information  developed  in 
accordance  with  Special  Federal 
Aviation  Regulation  88. 

Comments 

We  gave  the  public  the  opportunity  to 
participate  in  developing  this  AD.  We 
received  no  comments  on  the  NPRM  or 
on  the  determination  of  the  cost  to  the 
public. 

Conclusion 

We  reviewed  the  relevant  data  and 
determined  that  air  safety  and  the 
public  interest  require  adopting  the  AD 
as  proposed. 

Costs  of  Compliance 

We  estimate  that  this  AD  affects  29 
airplanes  of  U.S.  registry.  We  recognize 
that  this  AD  might  impose  certain'costs. 
However,  we  cannot  calculate  those 
costs  because  we  cannot  anticipate  the 
complexity  or  content  of  the  plans  that 
operators  will  submit  to  the  FAA. 
However,  continued  operational  safety 
necessitates  the  imposition  of  these 
costs  because  of  the  severity  of  the 
unsafe  condition. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII: 
“Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  subtitle  VII, 
part  A,  subpart  III,  section  44701: 
“General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

This  AD  will  not  have  federalism 
implications  under  Executive  Order 
13132.  This  AD  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 


government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  this  AD: 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866, 

(2)  Is  not  a  “significant  rule”  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979).  and 

(3)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

You  can  find  our  regulatory 
evaluation  and  the  estimated  costs  of 
compliance  in  the  AD  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

2008-22-02  Maryland  Air  Industries,  Inc.: 
Amendment  39-15697.  Docket  No. 
FAA-2008-0734;  Directorate  Identifier 
2008-NM-004-AD. 

Effective  Date 

(a)  This  airworthiness  directive  (AD)  is 
effective  November  28,  2008. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  all  Model  Fairchild 
F-27,  F-27A,  F-27B,  F-27F,  F-27G,  F-27I, 
F-27M,  FH-227,  FH-227B,  FH-227C,  FH- 
227D,  and  FH-227E  series  airplanes, 
certificated  in  any  Category- 

Unsafe  Condition 

(d)  This  AD  results  from  fuel  system  safety 
reviews  done  on  similar  airplane  models  in 
accordance  with  Special  Federal  Aviation 
Regulation  No.  88  (SFAR  88).  These  safety 
reviews  identified  potential  unsafe 
conditions  on  Model  Fairchild  F-27  and  FH- 
227  series  airplanes  for  which  the  type 
certificate  holder,  Maryland  Air  Industries, 
Inc.,  has  not  conducted  SFAR  88  safety 
reviews,  has  not  provided  corrective  actions, 
and  does  not  plan  to  do  so.  We  are  issuing 
this  AD  to  reduce  the  potential  of  ignition 


sources  inside  fuel  tanks,  which,  in 
combination  with  flammable  fuel  vapors, 
could  residt  in  fuel  tank  explosions  and 
consequent  loss  of  the  airplane. 

Compliance 

(e)  Comply  with  this  AD  within  the 
compliance  times  specified,  unless  already 
done. 

Report 

(f)  Within  45  days  after  the  effective  date 
of  this  AD,  submit  a  report  to  the  Manager, 
New  York  Aircraft  Certification  Office,  FAA. 
The  report  must  include  the  information 
listed  in  paragraphs  (f)(1)  and  (f)(2)  of  this 
AD.  Under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.),  the 
Office  of  Management  and  Budget  (OMB)  has 
approved  the  information  cojlection 
requirements  contained  in  this  AD,  and 
assigned  OMB  Control  Number  2120-0056. 

(1)  The  airplane  registration  and 
operational  status. 

(2)  A  plan  for  how  the  airplane  operator 
plans  to  comply  with  paragraph  (g)  of  this 
AD. 

SFAR  88  Design  Modifications  and 
Inspection  or  Maintenance  Program  Changes 

(g)  Before  December  16,  2008,  modify  the 
airplane  and  revise  the  inspection  or 
maintenance  program  to  incorporate 
instructions  for  maintenance  and  inspection 
of  the  fuel  tank  system,  using  information 
developed  in  accordance  with  the  applicable 
provisions  SFAR  88,  Amendment  21-78,  and 
subsequent  Amendments  21-82  and  21—83, 
which  are  included  in  a  regulation  titled 
“Transport  Airplane  Fuel  Tank  System 
Design  Review,  Flammability  Reduction,  and 
Maintenance  and  Inspection  Requirements” 
(66  FR  23086,  May  7,  2001). 

Alternative  Methods  of  Compliance 
(AMOCs) 

(h) (1)  The  Manager,  New  York  Aircraft 
Certification  Office,  FAA,  ATFN:  James 
Delisio,  Aerospace  Engineer,  Airframe  and 
Propulsion  Branch,  ANE-171, 1600  Stewart 
Avenue,  Suite  410,  Westbury,  New  York 
11590;  telephone  (516)  228-7321;  fax  (516) 
794-5531;  has  the  authority  to  approve 
AMOCs  for  this  AD,  if  requested  using  the 
procedures  found  in  14  CFR  39.19. 

(2)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39.19.  Before  using  any  approved  AMOC  on 
any  airplane  to  which  the  AMOC  applies, 
notify  your  appropriate  principal  inspector 
(PI)  in  the  FAA  Flight  Standards  District 
Office  (FSDO),  or  lacking  a  PI,  vour  local 
FSDO. 

Material  Incorporated  by  Reference 

(i)  None. 

Issued  in  Renton,  Washington,  on  October 
9,  2008. 

Ali  Bahrami, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  E8-25304  Filed  10-23-08:  8:45  am) 
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[Docket  No.  FAA-2007-28367;  Directorate 
Identifier  2007-NE-19-AD;  Amendment  39- 
15695;  AD  2008-21-11] 

RIN  2120-AA64 

Airworthiness  Directives;  General 
Electric  Company  CF6-80C2  Series 
and  CF6-80E1  Series  Turbofan 
Engines 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Final  rule. 

SUMMARY:  The  FAA  is  adopting  a  new 
airworthiness  directive  (AD)  for  General 
Electric  Company  (GE)  CF6-80C2  series 
and  CF6-80E1  series  turbofan  engines. 
This  AD  requires  installing  skin  doubler 
pads  and  deflectors  on  stage  5  of  certain 
low-pressure  turbine  (LPT)  cases,  or 
replacing  those  LPT  cases  with  LPT 
cases  that  have  skin  doubler  pads  and 
deflectors  already  installed.  This  AD 
results  from  four  events  in  which 
hardware  fragments  were  liberated  into 
the  engine  flowpath  and  wore  through 
LPT  cases  on  CF6-80C2  and  CF6-80E1 
series  engines.  We  are  issuing  this  AD 
to  prevent  an  uncontained  release  of 
engine  debris  and  loss  of  the  structural 
integrity  of  the  mount  system  that 
supports  the  engine.  Loss  of  the  mount 
system  structural  integrity  could  result 
in  the  engine  separating  from  the 
airplane. 

DATES:  This  AD  becomes  effective 
November  28,  2008.  The  Director  of  the 
Federal  Register  approved  the 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  as 
of  November  28,  2008. 

ADDRESSES:  You  can  get  the  service 
information  identified  in  this  AD  from 
Customer  Support  Center,  GE  Aircraft 
Engines,  M/D  Center  Rm  285,  One 
Neumann  Way,  Cincinnati,  OH  45216, 
U.S.A.;  e-mail:  geae.csc@ae.ge.com; 
International  phone  No.:  (513)-552- 
3272;  U.S.A.  phone  No.:  877-432-3272. 

The  Docket  Operations  office  is 
located  at  Docket  Management  Facility, 
U.S.  Department  of  Transportation,  1200 
New  Jersey  Avenue,  SE.,  West  Building 
Ground  Floor,  Room  W12-140, 
Washington,  DC  20590-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Rosa,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803; 


e-mail:  james.rosa@faa.gov,  telephone 
(781)  238-7152;  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposed  to  amend  14  CFR  part  39  with 
a  proposed  AD.  The  proposed  AD 
applies  to  CF6-80C2  series  and  CF6- 
80E1  series  turbofan  engines.  We 
published  the  proposed  AD  in  the 
Federal  Register  on  September  19,  2007 
(72  FR  53491).  That  action  proposed  to 
require  installing  skin  doubler  pads  and 
deflectors  on  stage  5  of  certain  LPT 
cases,  or  replacing  those  LPT  cases  with 
LPT  cases  that  have  the  skin  doubler 
pads  and  deflectors  already  installed. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.reguIations.gov,  or  in  person  at  the 
Docket  Operations  office  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  this  AD,  the  regulatory 
evaluation,  any  comments  received,  and 
other  information.  The  street  address  for 
the  Docket  Operations  office  (telephone 
(800)  647-5527)  is  provided  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 

Comments 

We  provided  the  public  the 
opportunity  to  participate  in  the 
development  of  this  AD.  We  have 
considered  the  comments  received. 

Request  To  Eliminate  the  AD  Action 
Compliance  Date 

One  commenter,  a  private  citizen, 
requests  that  we  eliminate  the  AD  action 
compliance  date,  as  it  might  cause 
premature  removals  of  LPT  modules 
and  increase  the  anticipated  cost  of 
compliance. 

We  do  not  agree.  The  compliance  date 
is  necessary  to  maintain  the 
airworthiness  of  the  U.S.  engine  fleet. 

We  did  not  change  the  AD. 

Request  for  Previous  Credit 

Three  carriers  and  two  private 
citizens  request  previous  credit  for 
complying  with  earlier  versions  of  the 
applicable  GE  service  documents,  before 
the  effective  date  of  the  AD.  The 
commenters  state  that  they  have  already 
modified  some  engines  to  correct  the 
unsafe  condition. 

We  agree.  The  original  versions  of  the 
service  bulletins  (SBs)  are  technically 
the  same  as  the  Revision  1  versions.  GE 
Repair  Document  (RD)  No.  935-314-S2 
and  RD  No.  935-3 14-S3  are  technically 
the  same  as  the  RD  No.  935-314-S4 
version.  We  added  a  paragraph  to  allow 
for  previous  credit  of  these  documents. 
GE  issued  RD  No.  935-314-S4  after  we 


issued  the  proposed  AD,  which  we  now 
reference  in  the  AD. 

Request  To  Increase  the  Compliance 
Period  From  8  Years,  to  10  Years  or  11 
Years 

One  carrier  requests  that  we  increase 
the  compliance  period  from  8  years  to 
10  years,  and  another  carrier  and  a 
private  citizen  request  we  increase  the 
compliance  period  to  11  years,  after  the 
effective  date  of  the  AD.  The 
commenters  point  out  that  GE 
considered  it  acceptable  to  not  specify 
any  compliance  period  in  their  service 
bulletins.  The  commenters  feel  that 
increasing  the  compliance  period  does 
not  negatively  impact  safety. 

We  do  not  agree.  The  8-year  AD 
compliance  period  will  give  the 
operators  a  total  of  11  years  from  the 
introduction  of  the  service  bulletins. 

The  compliance  date  is  necessary  to 
maintain  the  airworthiness  of  the  U.S. 
engine  fleet.  We  did  not  change  the  AD. 

Request  To  Change  the  Compliance 
Description 

Two  carriers  and  one  private  citizen 
request  that  we  change  the  compliance 
description  from  “next  time  the  LPT 
module  is  disassembled”  to  “next  time 
the  LPT  module  is  completely 
disassembled  to  piece-part  level”,  as  the 
proposed  AD  compliance  does  not 
clearly  describe  the  compliance 
requirement. 

We  agree.  We  changed  the  AD. 

Request  To  Clear  Up  the  Contradiction 
Between  the  All  Operators  Wire  (AOW) 
and  the  Proposed  AD 

One  carrier  requests  that  we  clear  up 
a  contradiction  between  the  AOW  and 
the  proposed  AD  regarding  the 
compliance  time.  The  commenter  states 
that,  although  the  FAA  informed  the 
operators  through  the  AOW  that 
compliance  was  required  at  the  next 
disassembly  of  the  LPT  module,  the 
proposed  AD  would  require  compliance 
the  next  time  the  LPT  was  disassembled 
or  within  the  next  8  years  after  the 
effective  date  of  the  AD. 

We  do  not  agree.  AOWs  are  published 
and  distributed  by  the  manufacturer,  not 
the  FAA.  The  proposed  AD  compliance 
requirement  stated  “the  next 
disassembly  of  the  LPT  module”,  which 
has  been  changed  in  the  AD  to  state  “the 
next  time  the  LPT  module  is  completely 
disassembled  to  piece-part  level.”  If  the 
LPT  module  is  not  disassembled  for  8 
years  after  the  effective  date  of  the  AD, 
the  operator  cannot  operate  the  engine 
until  the  mandatory  AD  action  is 
completed.  The  8-year  compliance  date 
is  necessary  to  maintain  the 


Federal  Register/ Vol.  73,  No.  207 /Friday,  October  24,  2008 /Rules  and  Regulations 


63355 


airworthiness  of  the  U.S.  engine  fleet. 

We  did  not  change  the  AD. 

Request  To  Delete  the  Revision  and 
Date  References  to  GE  RD  No.  935-314 

Three  carriers  and  one  private  citizen 
request  that  we  delete  references  to  the 
issue  date  and  revision  nunaber  of  GE 
RD  No.  935-314,  and  also  change  the 
AD  to  allow  use  of  future  revisions  of 
that  document.  This  would  eliminate 
having  to  revise  the  final  rule  if  the 
document  is  revised. 

We  do  not  agree.  We  are  legally 
required  to  specify  the  complete 
identification  of  the  service  document, 
including  its  revision  number  and  issue 
date.  We  cannot  legally  reference  future 
revisions  of  a  document,  as  we  have  no 
way  of  knowing  the  accuracy  or 
applicability  of  such  documents.  We  did 
not  change  the  AD. 

Request  To  Distinguish  Between 
Doubler  Pads  and  Deflectors 

One  carrier  and  one  private  citizen 
request  that  we  distinguish  between 
“doubler  pads”  and  “deflectors”  in  the 
AD.  The  proposed  AD  implies  that  they 
are  the  same  part,  but  they  are  not  the 
same. 

We  agree.  We  clarified  in  the  AD  that 
these  parts  are  distinct  and  separate. 

Request  To  Correct  a  Temperature 
Conversion  Error  in  the  GE  RD  No. 
935-314 

One  carrier  requests  that  we  correct  a 
temperature  conversion  error  in 
paragraph  F.6.(a)  of  GE  RD  No.  935- 
314-S3. 

We  agree  there  is  a  temperature 
conversion  error  in  that  document.  GE 
issued  RD  No.  935-314-S4,  dated 
January  28,  2008,  which  corrected  that 
error.  We  now  reference  RD  No.  935- 
314-S4  in  the  AD. 

Request  To  Change  the  Compliance  To 
Occur  When  the  Turbine  Rear  Frame  Is 
Removed  From  the  LPT  Case 

One  carrier  requests  that  we  change 
the  compliance  to  occur  when  the 
turbine  rear  frame  is  removed  from  the 
LPT  case,  as  the  LPT  module  consists  of 
the  LPT  case  and  turbine  rear  frame. 

The  commenter  states  that  the  proposed 
AD,  as  written,  will  overburden  their 
maintenance  system  by  requiring  the 
AD  modification  every  time  an  LPT 
module  is  removed. 

We  do  not  agree.  The  AD  must  be 
complied  with  when  the  LPT  module  is 
completely  disassembled  to  piece-part 
level.  Removal  of  the  LPT  module  to 
service  the  turbine  rear  frame  will  not 
require  compliance  with  this  AD.  We 
did  not  change  the  AD. 


Request  To  Withdraw  the  Proposed  AD 

The  Air  Transport  Association 
requests  that  we  withdraw  the  proposed 
AD.  The  commenter  states  that  a 
hazardous  or  unsafe  condition  does  not 
exist,  and  there  is  no  need  for  an  AD. 

The  commenter  quotes  figures  derived 
from  probability  calculations,  among 
them  Table  1  of  the  Risk  Guidelines 
from  FAA  Advisory  Circular  (AC)  39-8 
as  “Long-term  acceptable  risk”  for  the 
subject  of  the  proposed  AD,  and 
therefore  indicates  that  the  regulations 
do  not  require  an  AD. 

We  do  not  agree.  The  purpose  of  the 
Risk  Guidelines  in  the  AC  is  to 
determine  how  quickly  action  should  be 
taken  to  maintain  the  airworthiness  of 
an  aircraft  engine;  not  to  decide  if  action 
is  to  be  taken.  Paragraph  l.(c)  of  the  AC 
states  “Continued  Airworthiness 
Assessment  Methodologies  (CAAM) 
assist  the  FAA  in  making  decisions 
concerning  the  priority  in  which  unsafe 
conditions  should  be  addressed.  The 
FAA  may  issue  an  AD  for  a  particular 
unsafe  condition  before  a  risk 
assessment  is  performed,  or  without 
having  an  assessment  performed  at  all.” 
Furthermore,  determination  of  an  unsafe 
condition  is  the  responsibility  of  the 
FAA  Administrator,  and  we  have  found 
there  is  adequate  evidence  indicating  an 
unsafe  condition  exists  in  this  case. 

14  CFR  Part  33.19  requires  that 
“Engine  design  and  construction  must 
minimize  the  development  of  an  unsafe 
condition  of  the  engine  between 
overhaul  periods.  The  design  of  the 
compressor  and  turbine  rotor  cases  must 
provide  for  the  containment  of  damage 
from  rotor  blade  failure.”  Instances  of 
LPT  case  holes  have  been  recorded, 
making  those  LPT  cases  unable  to 
contain  liberated  stage  five  bhades  (or 
other  engine  hardware). 

We  have  no  data  to  indicate  that  the 
mount  system  would  function  as 
intended  after  an  incident  when  the  LPT 
case  was  rubbed  through  completely. 

We  did  not  change  the  AD. 

Request  To  Allow  Exemption  From  the 
AD 

One  carrier  requests  that  they  be 
allowed  an  exemption  from  the  AD,  as 
they  have  complied  with  all  primary- 
cause  correction  ADs. 

We  do  not  agree.  Similar  LPT  case 
failures  could  occur  during  the  time 
allowed  to  comply  with  primary-cause 
ADs,  or  as  a  result  of  future  unforeseen 
events.  Since  the  LPT  case  has  shown  to 
be  unable  to  withstand  engine  failures, 
we  are  required  to  mandate  that  the  LPT 
case  be  changed  to  meet  airworthiness 
requirements.  We  do  not  exempt  the 
operator  from  the  AD. 


Conclusion 

We  have  carefully  reviewed  the 
available  data,  including  the  comments 
received,  and  determined  that  air  safety 
and  the  public  interest  require  adopting 
the  AD  with  the  changes  described 
previously.  We  have  determined  that 
these  changes  will  neither  increase  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  the  AD. 

Costs  of  Compliance 

We  estimate  that  this  AD  will  affect 
854  GE  CF6  engines  installed  on 
airplanes  of  U.S.  registry.  We  also 
estimate  that  it  will  take  about  30  work- 
hours  per  engine  to  perform  the  actions, 
and  that  the  average  labor  rate  is  $80  per 
work-hour.  Required  parts  will  cost 
about  $10,170  per  engine.  Based  on 
these  figures,  we  estimate  the  total  cost 
of  the  AD  to  U.S.  operators  to  be 
$10,734,780. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
Section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  Vll, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701, 
“General  requirements.”  Under  that 
section,  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 
We  have  determined  that  this  AD  will 
not  have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  this  AD:  ' 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

(2)  Is  not  a  “significant  rule”  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979);  and 

(3)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
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under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  summary  of  the  costs 
to  comply  with  this  AD  and  placed  it  in 
the  AD  Docket.  You  may  get  a  copy  of 
this  summary  at  the  address  listed 
under  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 


the  Federal  Aviation  Administration 
amends  14  CFR  part  3,9  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive: 

2008-21-11  General  Electric  Company: 
Amendment  39—15695.  Docket  No. 


FAA-2007— 28367;  Directorate  Identifier 
2007-NE-19-AD. 

Effective  Date 

(a)  This  airworthiness  directive  (AD) 
becomes  effective  November  28,  2008. 

I 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  the  General  Electric 
Company  (GE)  CF6-80C2  and  CF6-80E1 
engines  specified  in  the  following  Table  1  of 
this  AD.  These  engines  are  installed  on,  but 
not  limited  to.  Airbus  A300,  A3 10,  and  A330 
series  airplanes,  Boeing  747  and  767  series 
airplanes,  and  McDonnell  Douglas  MDll 
series  airplanes. 


Table  1— Applicable  Engines  by  Engine  Model 


Engine  model 

With  Low-Pressure  Turbine  (LPT)  Case  Part  No.  (P/N)  Installed 

CF6-80C2A1,  -80C2A2,  -80C2A3,  -80C2A5,  -80C2A5F.  -80C2A8. 
-60C2B1.  -80C2B1F,  -80C2B1F1,  -80C2B1F2,  -60C2B2, 

-80C2B2F,  -80C2B3F,  -80C2B4.  -80C2B4F.  -80C2B5F.  -80C2B6, 
-80C2B6F,  -80C2B6FA,  -80C2B7F,  -80C2B8F,  -80C2D1F,  and 
-80C2L1F. 

CF6-80E1A1,  -80E1A2,  -80E1A3,  -80E1A4,  -80E1A4/B  . 

1336M99G01,  1336M99G02.  1336M99G03,  1336M99G04, 

1336M99G06,  1336M99G07,  1336M99G08,  1336M99G09. 

1336M99G10.  1336M99G12,  1336M99G13,  or  1336M99G15. 
1647M68G05.  1647M68G08,  1647M68G09,  or  1647M68G15. 
1713M73G01,  1713M73G02.  or  1713M73G05. 

9367M99G11or  9367M99G17. 

1647M68G02,  1647M68G04,  1647M68G07,  1647M68G12,  or 

1647M68G13. 

Unsafe  Condition 

(d)  This  AD  results  from  four  events  in 
which  hardware  fragments  were  liberated 
into  the  engine  flowpath  and  wore  through 
LPT  cases  on  CF6— 80C2  and  CF6-80E1  series 
engines.  We  are  issuing  this  AD  to  prevent 
an  uncontained  release  of  engine  debris  and 
loss  of  the  structural  integrity  of  the  mount 
system  that  supports  the  engine.  Loss  of  the 
mount  system  structural  integrity  could 
result  in  the  engine  separating  from  the 
airplane. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  the 
next  time  the  LPT  module  is  completely 
disassembled  to  piece-part  level,  but  not  to 
exceed  8  years  after  the  effective  date  of  this 
AD,  unless  the  actions  have  already  been 
done. 

CF6-80C2  Engines 

(f)  For  CF6-80C2  engines  specified  in 
Table  1  of  this  AD  that  have  an  LPT  case  with 
a  P/N  specified  in  Table  1  of  this  AD,  do 
either  of  the  following: 

(1)  Rework  the  LPT  case  to  install  skin 
doubler  pads  and  deflectors.  Use  the 
Accomplishment  Instructions  of  GE  Service 
Bulletin  (SB)  No.  CF6-80C2  S/B  72-1171, 
Revision  1,  dated  February  1,  2006,  and 
Repair  Document  (RD)  No.  935-314-S4, 
dated  January  28,  2008,  to  rework  the  LPT 
case,  or 

(2)  Install  an  LPT  case  that  has  skin 
doubler  pads  and  deflectors. 


CF6-80E1  Engines 

(g)  For  CF6— 80E1  engines  specified  in 
Table  1  of  this  AD  that  have  an  LPT  case  with 
a  P/N  specified  in  Table  1  of  this  AD,  do 
either  of  the  following: 

(1)  Rework  the  LPT  case  to  install  skin 
doubler  pads  and  deflectors.  Use  the 
Accomplishment  Instructions  of  SB  No.  CF6— 
80E1  S/B  72-0303,  Revision  1,  dated 
February  1,  2006,  and  RD  No.  935-314-S4, 
dated  January  28,  2008,  to  rework  the  LPT 
case,  or 

(2)  Install  an  LPT  case  that  has  skin 
doubler  pads  and  deflectors. 

Previous  Credit 

(h)  If  you  previously  performed  the  actions 
specified  in  paragraphs  (f)  through  (g)(2)  of 
this  AD,  using  the  rework  procedures  in  the 
following  service  documents  before  the 
effective  date  of  this  AD,  you  have  satisfied 
the  compliance  requirements  of  this  AD: 

(1)  GE  SB  No.  CF6-80C2  S/B  72-1171, 
dated  May  25,  2005  and  RD  No.  935-314-S2, 
dated  January  4,  2006,  or  RD  No.  935-314- 
S3,  dated  August  10,  2006. 

(2)  GE  SB  No.  CF6-80E1  S/B  72-0303, 
dated  June  1,  2005  and  RD  No.  935-314-S2, 
dated  January  4,  2006,  or  RD  No.  935-314- 
S3,  dated  August  10.  2006. 

Parts  Identification 

(i)  LPT  case  skin  doubler  pads  and 
deflectors  are  distinct  and  separate  parts.  For 
identification  purposes,  a  deflector  pad  is  a 
square-shaped  plate  with  no  threaded  stud 
on  it,  and  a  deflector  has  a  threaded  stud  on 
it. 


Alternative  Methods  of  Compliance 

(j)  The  Manager,  Engine  Certification 
Office,  has  the  authority  to  approve 
alternative  methods  of  compliance  for  this 
AD  if  requested  using  the  procedures  found 
in  14  CFR  39.19. 

Related  Information 

(k)  Contact  James  Rosa,  Aerospace 
Engineer,  Engine  Certification  Office,  FAA, 
Engine  and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803;  e-mail:  james.rosa@faa.gov,  telephone 
(781)  238-7152;  fax  (781)  238-7199,  for  more 
information  about  this  AD. 

Material  Incorporated  by  Reference 

(l)  You  must  use  the  service  information 
specified  in  Table  2  of  this  AD  to  perform  the 
rework  required  by  this  AD.  The  Director  of 
the  Federal  Register  approved  the 
incorporation  by  reference  of  the  documents 
listed  in  Table  2  of  this  AD  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Contact  Customer  Support  Center,  GE 
Aircraft  Engines,  M/D  Center  Rm  285,  One 
Neumann  Way,  Cincinnati,  OH  45216, 

U.S. A.;  e-mail:  geae.csc@ae.ge.com; 
International  phone  No.;  (513)  552-3272; 

U.S. A.  phone  No.:  877—432—3272,  for  a  copy 
of  this  service  information.  You  may  review 
copies  at  the  FAA,  New  England  Region,  12 
New  England  Executive  Park,  Burlington, 
MA;  or  at  the  National  Archives  and  Records 
Administration  (NARA).  For  information  on 
the  availability  of  this  material  at  NARA,  call 
202-741-6030,  or  go  to:  http:// 
www.archives.gov/federal-register/cfr/ibr- 
Iocations.html. 
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Table  2— Incorporation  by  Reference 


GE  Service  Bulletin/Repair  Document  No. 

Page 

Revision  !  Date 

1 

CF6-80C2  S/B  72-1171  . 

ALL . 

1  1  February  1 ,  2006. 

Total  Pages;  10. 

CF6-80E1  S/B  72-0303  . 

ALL  ..' . 

1  j  February  1,  2006. 

Total  Pages:  7. 

Repair  Document  (RD)  935-314— S4 . . . ! . 

ALL  . 

1 

4  }  January  28,  2008. 

_ ^ _ _ 

Total  Pages:  39. 

Issued  in  Burlington.  Massachusetts,  on 
October  10,  2008. 

Peter  A.  White, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  E8-24874  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2008-1127;  Directorate 
Identifier  2008-CE-061-AD;  Amendment 
39-15707;  AD  2008-22-11] 

RIN  2120-AA64 

Airworthiness  Directives;  Hawker 
Beechcraft  Corporation  Model  390 
Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  The  FAA  is  adopting  a  new 
airworthiness  directive  (AD)  for  certain 
Hawker  Beechcraft  Corporation  (HBC) 
Model  390  airplanes.  This  AD  requires 
you  to  inspect  hydraulic  pump  pressure 
output  hose  assemblies  to  determine  if 
they  are  from  the  affected  lots,  inspect 
for  hydraulic  fluid  leaks  if  the  hose 
assemblies  are  from  the  affected  lots, 
and  replace  all  affected  hose  assemblies. 
This  AD  results  from  reports  of 
hydraulic  leaks  from  the  hydraulic 
pump  pressure  output  hose  assemblies. 
We  are  issuing  this  AD  to  prevent 
leakage  of  hydraulic  fluid  from  the 
pump  output  hose  within  the  engine 
compartment,  which  could  result  in  an 
in-flight  fire. 

DATES:  This  AD  becomes  effective  on 
November  3,  2008. 

On  November  3,  2008,  the  Director  of 
the  Federal  Register  approved  the 
incorporation  by  reference  of  certain 
publications  listed  in  this  AD. 

We  must  receive  any  comments  on 
this  AD  by  December  23,  2008. 
ADDRESSES:  Use  one  of  the  following 
addresses  to  comment  on  this  AD. 


•  Federal  eRulemaking  Portal:  Go  to 
http://www.ragulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax;  (202)  493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
Wl 2-140, 1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140, 1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

To  get  the  service  information 
identified  in  this  AD,  contact  Hawker 
Beechcraft  Corporation,  P.O.  Box  85, 
Wichita,  Kansas  67201-0085;  telephone: 
(800)  429-5372  or  (316) 676-3140; 
Internet:  http:// 
pubs.hawkerbeechcraft.com. 

To  view  the  comments  to  this  AD,  go 
to  http://www.regulations.gov.  The 
docket  number  is  FAA-2008-1127; 
Directorate  Identifier  2008-CE-061-AD. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Imbler,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Wichita, 
Kansas  67209;  telephone:  (316)  946- 
4147;  fax:  (316)  946-4107. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

We  received  reports  of  hydraulic  leaks 
from  the  hydraulic  pump  pressure 
output  hose  assemblies  delivered  to 
HBC.  These  assemblies  were  specially 
designed  for  use  on  the  Model  390 
airplanes  and  delivered  only  to  HBC. 
Subsequent  investigation  revealed  that  a 
particular  lot  of  hoses  were  thermally 
damaged  during  the  manufacturing 
extrusion  process.  Parker’s  Stratoflex 
Products  division  discovered  that  some 
hose  assemblies  delivered  to  HBC  for 
the  Model  390  airplanes  were  in  the 
thermally  damaged  lot  of  hoses. 

This  condition,  if  not  corrected,  could 
result  in  leakage  of  hydraulic  fluid  from 
the  pump  output  hose  within  the  engine 
compartment,  which  could  cause  an  in¬ 
flight  fire. 


Relevant  Service  Information 

We  reviewed  Hawker  Beechcraft 
Mandatory  Service  Bulletin  SB  29-3897, 
dated  August  2008.  The  service 
information  describes  procedures  for 
inspection  for  suspect  hydraulic  pump 
pressure  output  hose  assemblies  and 
replacement  of  hose  assemblies  if 
necessary. 

FAA’s  Determination  and  Requirements 
of  This  AD 

We  are  issuing  this  AD  because  we 
evaluated  all  the  information  and  ' 
determined  the  unsafe  condition 
described  previously  is  likely  to  exist  or 
develop  on  other  products  of  the  same 
type  design.  This  AD  requires 
inspection  for  suspect  hydraulic  pump 
pressure  output  hose  assemblies  and 
replacement  of  hose  assemblies  if 
necessary. 

FAA’s  Determination  of  the  Effective 
Date 

An  unsafe  condition  exists  that 
requires  the  immediate  adoption  of  this 
AD.  The  FAA  has  found  that  the  risk  to 
the  flying  public  justifies  waiving  notice 
and  comment  prior  to  adoption  of  this 
rule  because  leakage  of  hydraulic  fluid 
from  the  pump  output  hose  within  the 
engine  compartment  could  result  in  an 
in-flight  fire.  Therefore,  we  determined 
that  notice  and  opportunity  for  public 
comment  before  issuing  this  AD  are 
impracticable  and  that  good  cause  exists 
for  making  this  amendment  effective  in 
fewer  than  30  days. 

Comments  Invited 

This  AD  is  a  final  rule  that  involves 
requirements  affecting  flight  safety,  and 
we  did  not  precede  it  by  notice  and  an 
opportunity  for  public  comment.  We 
invite  you  to  send  any  written  relevant 
data,  views,  or  arguments  regarding  this 
AD.  Send  your  comments  to  an  address 
listed  under  the  ADDRESSES  section. 
Include  the  docket  number  “FAA- 
2008-1127;  Directorate  Identifier  2008- 
CE-061-AD’’  at  the  beginning  of  your 
comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  the  AD.  WfS  will  consider  all 
comments  received  by  the  closhig  date 
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PART  39— AIRWORTHINESS 
DIRECTIVES 


and  may  amend  the  AD  in  light  of  those 
comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 

WWW. regulations. gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
concerning  this  AD. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
Section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701, 
“General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  AD  will  not 
have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  this  AD: 

(ij  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

(2)  Is  not  a  “significant  rule”  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

(3)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  AD  and  placed  it  in  the  AD  docket. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  that 
contains  the  AD,  the  regulatory 
evaluation,  any  comments  received,  and 
other  information  on  the  Internet  at 
http://iMyw.regulations.gov;  or  in  person 
at  the  Docket  Management  Facility 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  Docket  Office  (telephone  (800)  647- 
5527)  is  located  at  the  street  address 
stated  in  the  ADDRESSES  section. 
Comments  will  be  available  in  the  AD 
docket  shortly  after  receipt. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  part  39  as 
follows: 


■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive  (AD): 

2008-22-11  Hawker  Beecher  aft 

Corporation:  Amendment  39-15707; 
Docket  No.  FAA-2008-1 127;  Directorate 
Identifier  2008-CE-061-AD. 

Effective  Date 

(a)  This  AD  becomes  effective  on 
November  3,  2008. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  the  following  Model 
390  airplanes  that  are  certificated  in  any 
category: 

(1)  Serial  numbers  RB-1  and  RB-4  through 
RB-209  equipped  with  hose  kit  390-5805- 
0001  installed  during  compliance  with 
Hawker  Beechcraft  Mandatory  Service 
Bulletin  29-3800,  dated  May  2007);  and, 

(2)  Serial  numbers  RB-210  though  RB-239. 

Unsafe  Condition 

(d)  This  AD  is  the  result  of  reports  of 
hydraulic  leaks  from  the  hydraulic  pump 
pressure  output  hose  assemblies.  We  are 
issuing  this  AD  to  prevent  leakage  of 
hydraulic  fluid  from  the  pump  output  hose 
within  the  engine  compartment,  which  could 
cause  an  in-flight  fire. 

Compliance  ' 

(e)  To  address  this  problem,  you  must  do 
the  following,  unless  already  done: 


Actions  _ j _ Compliance  j  Procedures 

(1)  Initially  inspect  for  suspect  engine  hydraulic  i  Within  10  hours  time-in-service  (TIS)  after  No-  I  Follow  Hawker  Beechcraft  Mandatory  Service 
pump  pressure  output  hose  assemblies,  left  j  vember  3,  2008  (the  effective  date  of  this  j  Bulletin  SB  29-3897,  dated  August  2008. 
part  number  (P/N)  170H143-6CR-0174  and  j  AD). 

right  P/N  170H192D0394C275,  by  looking  at  j  | 

the  identification  tags  for  work  order  numbers  ;  i 

and  manufacturing  dates  listed  in  Table  1  of  j  j 

the  Hawker  Beechcraft  Mandatory  Service  i 

Bulletin  SB  29-3897,  dated  August  2008.  If,  i  j 

as  a  result  of  this  inspection,  you  find  these  '  I 

affected  hose  assemblies  are  not  installed,  i  i 

no  further  action  is  required.  |  | 

(2)  If  as  a  result  of  the  inspection  required  in  j  Initially  within  10  hours  time-in-service  (TIS)  |  Follow  Hawker  Beechcraft  Mandatory  Service 

paragraph  (e)(1)  of  this  AD,  you  find  one  of  |  after  November  3,  2008  (the  effective  date  i  Bulletin  SB  29-3897,  dated  August  2008. 
the  hose  assemblies  is  installed,  inspect  for  j  of  this  AD)  and  repetitively  thereafter  at  in¬ 
evidence  of  hydraulic  fluid  leakage.  i  tervals  not  to  exceed  10  hours  TIS  until 

I  whichever  of  the  following  occurs  first: 

■  (i)  When  40  hours  total  TIS  is  accumu¬ 

lated  on  the  installed  hose  assembly; 

I  or 

I  (ii)  When  the  hose  assembly  is  replaced  J 
.  1  following  the  procedures  in  the  service  i 

j  information.  | 

(3)  Replace  the  hose  assembly  . |  Replace  following  paragraph  (e)(3)(i)  or  j  Follow  Hawker  Beechcraft  Mandatory  Service 

!  (e)(3)(ii),  whichever  applies  and  occurs  first:  I  Bulletin  SB  29-3897,  dated  August  2008. 
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Actions 

Compliance 

Procedures 

(i)  Before  further  flight  after  any  inspec¬ 
tion  where  hydraulic  fluid  leakage  was 
found;  or 

(ii)  Within  the  next  200  hours  TIS  after 
November  3,  2008  (the  effective  date 
of  this  AD)  or  within  the  next  6  months 
after  November  3,  2008  (the  effective 

j  date  of  this  AD),  whichever  occurs  first. 

(0  The  replacement  required  by  paragraph 
(e)(3)  of  this  AD  is  terminating  action  for  this 
AD.  This  replacement  may  be  done  instead 
of  the  inspections  required  by  paragraphs 
(e)(1)  and  (e)(2)  of  this  AD. 

Alternative  Methods  of  Compliance 
(AMOCs) 

(g)  The  Manager,  Wichita  Aircraft 
Certification  Office  (AGO),  FAA,  has  the 
authority  to  approve  AMOCs  for  this  AD,  if 
requested  using  the  procedures  found  in  14 
CFR  39.19.  Send  information  to  ATTN:  Mike 
Imbler,  Aerospace  Engineer,  Wichita  AGO, 
1801  Airport  Road,  Room  100,  Wichita, 
Kansas  67209;  telephone:  (316)  946-4147; 
fax:  (316)  946—4107.  Before  using  any 
approved  AMOC  on  any  airplane  to  which 
the  AMOC  applies,  notify  your  appropriate 
principal  inspector  (PI)  in  the  FAA  Flight 
Standards  District  Office  (FSDO),  or  lacking 
a  PI,  your  local  FSDO. 

Material  Incorporated  by  Reference 

(h)  You  must  use  Hawker  Beechcraft 
Mandatory  Service  Bulletin  SB  29-3897, 
dated  August  2008  to  do  the  actions  required 
by  this  AD,  unless  the  AD  specifies 
otherwise. 

(1)  The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference  of 
this  service  information  under  5  U.S.C. 

552(a)  and  1  CFR  part  51. 

(2)  For  service  information  identified  in 
this  AD,  contact  Hawker  Beechcraft 
Corporation,  P.O.  Box  85,  Wichita,  Kansas 
67201-0085;  telephone:  (800)  429-5372  or 
(316)  676-3140;  Internet:  http:// 
pubs.hawkerbeechcraft.com. 

(3)  You  may  review  copies  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Kansas  City,  Missouri 
64106;  or  at  the  National  Archives  and 
Records  Administration  (NARA).  For 
information  on  the  availability  of  this 
material  at  NARA,  call  202-741-6030,  or  go 
to:  http://www.archives.gov/federal_register/ 
code_of_federal_regulations/ 
ibr_locations.html. 

Issued  in  Kansas  City,  Missouri,  on 
October  17,  2008. 

John  Colomy, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  E8-25284  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4910-13-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  10  and  12 
RIN  3038-AC50 

Proceedings  Before  the  Commodity 
Futures  Trading  Commission 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (“Commission”)  is 
amending  its  Rules  of  Practice  and 
Rules  Relating  to  Reparation 
Proceedings,  respectively,  to 
standardize  service  and  filing  by 
electronic  means.  The  amendments  also 
revise  rules  regarding  formatting 
requirements  of  reparations  documents 
filed  with  the  Proceedings  Clerk. 

DATES:  Effective  October  24,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thuy  Dinh,  Office  of  General  Counsel, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.,  Washington,  DC 
20581.  Telephone:  (202)  418-5128. 
SUPPLEMENTARY  INFORMATION:  Personal 
delivery  and  delivery  by  U.S.  mail  are 
the  manners  of  filing  and  service 
authorized  in  proceedings  under  17  CFR 
Part  12.  Since  1998,  Part  10  of  the 
Commission  Rules  has  provided  an 
additional  means — service  by  fax.  Up  to 
now,  neither  Parts  10  nor  12  have 
provided  for  service  by  e-mail.  In 
keeping  with  the  demands  of  today’s 
world,  and  especially  in  light  of 
cautionary  measures  used  in  the  post- 
September  1 1  climate  that  have  slowed 
incoming  mail  to  the  agency,  the 
Commission  proposes  to  authorize  fax 
and  e-mail  as  additional  manners  of 
filing  and  service,  to:  (1)  Avoid  undue 
delay;  (2)  take  advantage  of 
technological  developments,  which  will 
be  faster  and  less  costly  than  the  mails; 
and  (3)  streamline  procedures. 

The  Commission  and  the  federal 
government  overall  are  engaged  in 
ongoing  efforts  to  use  technology  to 
increase  efficiency.  Since  March  2000, 
the  Commission  has  allowed  customers, 
clients  of  Commission  registrants  and 


commodity  pool  participants  to  sign 
electronically  certain  documents 
required  under  the  Commodity 
Exchange  Act  (“CEA”),  7  U.S.C.  1  et  seq. 
cmd  Commission  Rules.  See,  e.g.,  17 
CFR  1.3(tt)  and  1.4  (rules  dealing  with 
electronic  signatures).  In  May  2000,  the 
Office  of  Management  and  Budget 
issued  a  Guide  on  Implementation  of 
the  Government  Paperwork  Elimination 
Act  (“GPEA”)  at  65  FR  255508,  2000 
WL  517619.  More  recently,  on  July  25, 
2007,  the  Commission,  acting  on  a 
request  made  by  the  National  Futures 
Association  (“NFA”),  amended  17  CFR 
171.9(b)  to  allow  for  service  by  fax  and 
e-mail  in  appeals  from  NFA  actions. 
Thus,  the  amendments  complement 
existing  Commission  Rules  and 
government  policy  dealing  with 
electronic  submissions. 

All  of  the  amendments  under  Parts  10 
and  12  make  filing  and  service  by  fax 
and  e-mail  effective  upon  transmission. 
While  authorizing  these  electronic 
means  of  filing  and  service,  the 
Commission  wishes  to  make  clear  that 
these  options  may  be  used  on  a  case-by- 
case  basis  at  the  discretion  of  the 
Presiding  Officer,  with  the  parties’ 
consent.  Signed  documents  filed  or 
served  by  electronic  means  must  be  in 
PDF  or  other  non-alterable  form.  With 
respect  to  Part  12,  when  a  document  to 
be  filed  requires  the  concurrent 
submission  of  a  filing  fee,  filing  is  not 
complete  until  the  fee  has  been  paid. 

See  Commission  Rule  12.25. 

The  Part  12  amended  rules  also  allow 
filing  and  service  by  commercial 
package  delivery  service,  which  is 
already  allowed  under  the  Part  10  rules. 
To  harmonize  Parts  10  and  12,  when 
documents  are  served  by  mail,  the 
length  of  time  within  which  a  party 
being  served  in  a  Part  10  proceeding 
may  respond  is  extended  from  three  (3) 
extra  days  as  Part  10  currently  provides, 
to  five  (5)  extra  days,  as  provided  in  Part 
12. 

The  amendments  affect  the  Rules’ 
provisions  respecting  service  upon 
parties  by  the  Proceedings  Clerk  on 
behalf  of  the  Commission,  i.e.. 
Commission  Rules  10.12(b)  and  , 
12.10(a)(3),  providing  that  the 
Commission,  in  its  discretion  and  with 
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due  consideration  for  the  convenience 
of  the  parties,  may  serve  documents 
(i.e.,  rulings,  opinions  and  orders)  to  the 
parties  by  electronic  means. 

The  amendments  also  update 
Commission  Rules  12.11(a)  and  (c)  for 
filing  hard  copy  pleadings.  For  example, 
outdated  requirements  such  as 
references  to  mimeographed  filings  are 
hereby  removed  from  the  rule. 

Related  Matters 

A.  No  Notice  Is  Required  Under  5  U.S.C. 
553 

The  Commission  has  determined  that 
these  amendments  are  exempt  from  the 
provisions  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553,  which 
generally  require  notice  of  proposed 
rulemaking  and  provide  other 
opportunities  for  public  participation. 
According  to  the  exemptive  language  of 
5  U.S.C.  553,  these  amendments  pertain 
to  “rules  of  agency  organization, 
procedure,  or  practice,”  as  to  which 
there  exists  agency  discretion  not  to 
provide  notice.  In  addition,  notice  and 
public  procedure  are  unnecessary  in 
this  case  because  the  proposed 
amendments  are  self-explanatory.  If 
made  effective  immediately,  they  will 
promote  efficiency  and  facilitate  the 
Commission’s  core  mission  without 
imposing  a  new  burden.  For  the  above 
reasons,  the  notice  requirements  under 
5  U.S.C.  553  are  inapplicable. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
(“RFA”),  5  U.S.C.  601  et  seq.,  requires 
agencies  with  rulemaking  authority  to 
consider  the  impact  those  rules  will 
have  on  small  businesses.  With  respect 
to  persons  seeking  Commission  review 
of  final  exchange  and  NFA  decisions, 
and  initial  decisions  in  reparation  and 
administrative  enforcement  matters,  the 
amendments  impose  no  additional 
burden  and  in  fact  ease  existing  burdens 
by  providing  more  options,  greater 
certainty  and  increased  predictability 
concerning  filing  and  service. 
Accordingly,  the  Acting  Chairman,  on 
behalf  of  the  Commission,  hereby 
certifies,  pursuant  to  5  U.S.C.  605(b), 
that  the  amendments  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses. 

C.  Paperwork  Reduction  Act 

The  amendments  to  Parts  10  and  12 
do  not  impose  a  burden  within  the 
meaning  and  intent  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501, 
et  seq. 

D.  Cost-Benefit  Analysis 

Section  15(a)  of  the  Act,  7  U.S.C. 
19(a),  requires  the  Commission  to 


consider  the  costs  and  benefits  of  its 
action  before  issuing  a  new  regulation. 
The  Commission  understands  that,  by 
its  terms.  Section  15(a)  does  not  require 
the  Commission  to  quantify  the  costs 
and  benefits  of  a  new  regulation  or  to 
determine  whether  the  benefits  of  the 
proposed  regulation  outweigh  its  costs. 
Nor  does  it  require  that  each  proposed 
rule  be  analyzed  in  isolation  when  that 
rule  is  a  component  of  a  larger  package 
of  rules  or  rule  revisions.  Rather, 

Section  15(a)  simply  requires  the 
Commission  to  “consider  the  costs  and 
benefits”  of  its  action. 

Section  15(a)  further  specifies  that 
costs,  and  benefits  shall  be  evaluated  in 
light  of  five  broad  areas  of  market  and 
public  concern:  (1)  Protection  of  market 
participants  and  the  public;  (2) 
efficiency,  competitiveness,  and 
financial  integrity  of  futures  markets;  (3) 
price  discovery;  (4)  sound  risk 
management  practices;  and  (5)  other 
public  interest  considerations. 
Accordingly,  the  Commission  can,  in  its 
discretion,  give  greater  weight  to  any 
one  of  the  five  enumerated  areas  of 
concern  and  can,  in  its  discretion, 
determine  that  notwithstanding  its 
costs,  a  particular  rule  is  necessary  or 
appropriate  to  protect  the  public  interest 
or  to  effectuate  any  of  the  provisions,  or 
accomplish  any  of  the  purposes,  of  the 
Commodity  Exchange  Act. 

The  amendments  to  Parts  10  and  12 
will  not  create  any  significant  change  in 
the  Commission’s  adjudicatory  process. 
In  fact,  the  amendments  will  enhance 
the  protection  of  market  participants 
and  the  public  by  making  filing  and 
service  more  certain,  faster  and  cheaper. 
The  amendments  do  not  bear  directly 
upon  the  risk-benefit  factors  but  simply 
increase  the  efficiency  of  litigation  that 
arises  pursuant  to  the  operation  of 
futures  markets. 

List  of  Subjects  in  17  CFR  Parts  10  and 
12 

Administrative  practice  and 
procedure.  Commodity  futures. 

■  In  consideration  of  the  foregoing,  the 
Commission  amends  Chapter  I  of  Title 

1 7  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  10— RULES  OF  PRACTICE 

■  1.  The  authority  citation  for  Part  10  is 
revised  read  as  follows: 

Authority:  Pub.  L.  93-463,  sec.  101(a)(ll), 
88  Slat.  1391;  7  U.S.C.  2(a)(12). 

■  2.  Section  10.12  is  amended  by 
revising  paragraphs  (a)(2),  (b>  and  (d)(1) 
to  read  as  follows: 


§  10.12  Service  and  filing  of  documents; 
form  and  execution 

(a)  *  *  * 

(2)  How  service  is  made.  Service  shall 
be  made  by: 

(i)  Personal  service; 

(ii)  First-class  or  a  more  expeditious 
form  of  United  States  mail  or  a  similar 
commercial  package  delivery  service; 

(iii)  Transmitting  the  documents  via 
facsimile  machine  (“fax”);  or 

(iv)  Via  electronic  mail  (“e-mail”). 

(v)  Service  shall  be  complete  at  the 
time  of  personal  service;  upon  deposit 
in  the  mail  or  with  a  similar  commercial 
package  delivery  service  of  a  properly 
addressed  document  for  which  all 
postage  or  delivery  service  fees  have 
been  paid;  or  upon  transmission  by  fax 
or  e-mail.  Where  a  party  effects  service 
by  mail  or  similar  package  delivery 
service  (but  not  by  fax  or  e-mail),  the 
time  within  which  the  party  being 
served  may  respond  shall  be  extended 
by  five  (5)  days.  Service  by  fax  or  e-mail 
shall  be  permitted  at  the  discretion  of 
the  Presiding  Officer,  with  the  parties’ 
consent.  Signed  documents  that  are 
served  by  e-mail  must  be  in  PDF  or 
other  non-alterable  form. 
***** 

(b)  Service  of  decisions  and  orders.  A 
copy  of  all  rulings,  opinions  and  orders 
of  the  Administrative  Law  Judge  and  the 
Commission  shall  be  served  by  the 
Proceedings  Clerk  on  each  of  the  parties. 
The  Commission,  in  its  disgretion  and 
with  due  consideration  for  the 
convenience  of  the  parties,  may  serve 
the  aforementioned  documents  to  the 
parties  by  electronic  means. 
***** 

(d)  Filing  of  documents  with  the 
Proceedings  Clerk.  (1)  All  documents 
which  are  required  to  be  served  upon  a 
party  shall  be  filed  concurrently  with 
the  Proceedings  Clerk.  A  document 
shall  be  filed  by  delivering  it  in  person 
or  by  certified  or  registered  mail  with 
return  receipt  requested  to  Proceedings 
Clerk,  effice  of  Proceedings,  Three 
Lafayette  Centre,  1155  21st  Street,  NW., 
Washington,  DC  20581;  or  faxing  the 
document  to  (202)  418-5532  or  e- 
mailing  it  to  (PROC_FiIings@cftc.gov)  in 
accordance  with  the  conditions  set  forth 
in  paragraph  (a)(2)  of  this  section. 
***** 

PART  12— RULES  RELATING  TO 
REPARATION  PROCEEDINGS 

■  1.  The  authority  citation  for  Part  12 
shall  read  as  follow's: 

Authority:  7  U.S.C.  2(a)(12),  12a(5),  and  18. 

■  2.  Section  12.10  is  amended  by 
revising  paragraphs  (a)(2),  (a)(3)  and  (b) 
to  read  as  follows: 
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§12.10  Service. 

(a)  *  *  * 

(2)  Filing  with  the  Proceedings  Clerk; 
proof  of  service.  All  documents  which 
are  required  to  be  served  upon  a  party 
shall  be  filed  concurrently  with  the 
Proceedings  Clerk,  and  shall  meet  the 
requirements  as  to  form  prescribed  by 
§§  12.11  and  12.12  of  this  part.  Unless 
otherwise  provided  in  these  rules,  a 
document  shall  be  filed  by: 

(i)  Delivering  it  in  person; 

(ii)  Mailing  it  by  first-class  or  a  more 
expeditious  form  of  United  States  mail, 
or  delivering  it  to  a  similar  commercial 
package  delivery  service; 

(iii)  Transmitting  the  documents  via 
facsimile  machine  (“fax”);  or 

(iv)  Via  electronic  mail  (“e-mail.”) 

(v)  Mailed  documents  must  be 
addressed  to:  Proceedings  Clerk,  Office 
of  Proceedings,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street,  NW., 
Washington,  DC  20581.  Faxed 
documents  should  be  sent  to  (202)  418- 
5532  and  e-mailed  documents  to 
(PROC_Filings@cftc.gov),  directed  to  the 
Proceedings  Clerk.  Electronic  filing  and 
service  in  a  given  case  shall  be  at  the 
discretion  of  the  Presiding  Officer,  with 
the  parties’  consent.  Signed  documents 
that  are  served  by  e-mail  attachment 
must  be  in  PDF  or  other  non-alterable 
form.  To  be  timely  filed  under  this  part, 
a  document  must  be  delivered;  mailed 
by  first-class  or  a  more  expeditious  form 
of  United  States  mail  or  a  similar 
commercial  package  delivery  service;  or 
faxed  or  e-mailed  to  the  Proceedings 
Clerk  within  the  time  prescribed  for 
filing.  Proof  of  filing  shall  be  made  by 
attaching  to  the  document  to  be  filed  an 
affidavit  certifying  that  the  attached 
document  was  either  deposited  in  the 
mail  or  with  the  commercial  package 
delivery  service,  with  postage  or 
delivery  service  fees  prepaid,  addressed 
to  the  Proceedings  Clerk,  Office  of 
Proceedings,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.,  Washington,  DC 
20581;  or  faxed  or  e-mailed  to  the 
Proceeding  Clerk  on  the  date  specified 
in  the  affidavit.  Proof  of  .service  of  a 
document  shall  be  made  by  filing  with 
the  Proceedings  Clerk,  simultaneously 
with  the  filing  of  the  required 
document,  an  affidavit  of  service 
executed  by  any  person  18  years  of  age 
or  older  or  a  certificate  of  service 
executed  by  an  attorney-at-law  qualified 
to  practice  before  the  Commission.  The 
proof  of  ser\'ice  shall  identify  the 
persons  served,  state  that  service  has 
been  made,  set  forth  the  date  of  service, 
and  recite  the  manner  of  service. 

(3)  Service  of  orders  and  decisions.  A 
copy  of  all  notices,  rulings,  opinions, 
and  orders  of  the  Proceedings  Clerk,  the 


Director  of  the  Office  of  Proceedings,  a 
Judgment  Officer,  Administrative  Law 
Judge,  the  Deputy  General  Counsel  for 
Opinions  and  Review  or  the 
Commission  shall  be  served  by  the 
Proceedings  Clerk  on  each  of  the  parties. 
The  Commission,  in  its  discretion  and 
with  due  consideration  for  the 
convenience  of  the  parties,  may  serve 
the  aforementioned  documents  to  the 
parties  by  electronic  means. 

(b)  How  service  is  wade.  (1)  Service 
shall  be  made  by: 

(i)  Personal  service: 

(ii)  First-class  or  a  more  expeditious 
form  of  United  States  mail  or  a  similar 
commercial  package  delivery  service; 

(iii)  Fax;  or 

(iv)  E-mail  in  accordance  with  the 
conditions  set  forth  in  paragraph  (a)(2) 
of  this  section. 

(v)  Service  shall  be  complete  at  the 
time  of  personal  service  upon  deposit  in 
the  mail  or  with  a  commercial  package 
delivery  service  of  a  properly  addressed 
document  for  which  postage  or  delivery 
service  fees  have  been  prepaid;  or  upon 
transmission  by  fax  or  e-mail.  Where 
service  is  effected  by  mail  or  a 
commercial  package  delivery  service 
(but  not  by  fax  or  e-mail),  the  time 
within  which  the  person  served  may 
respond  thereto  shall  be  increased  by 
five  (5)  days.  Signed  documents  that  are 
serv^ed  by  e-mail  attachment  must  be  in 
PDF  or  other  non-alterable  form.  For  the 
purposes  of  this  Rule,  service  of  any 
document  by  the  Proceedings  Clerk 
upon  the  Commission  shall  be  regarded 
as  service  by  mail. 

•k  ic  if  ic  ic 


m  3.  Section  12.11  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§  1 2.1 1  Formalities  of  filing  of  documents 
with  the  Proceedings  Clerk. 

(a)  Number  of  copies.  Unless 
otherwise  specifically  provided,  or 
unless  filed  by  fax  or  e-mail  in  * 
accordance  with  the  requirements  of 
§  12.10(a)(2),  an  original  and  one 
conformed  copy  of  all  documents  shall 
be  filed  with  the  Proceedings  Clerk. 

*  *  ★  ★  * 

(c)  Format.  All  documents  filed  under 
the  Reparation  Rules  shall  be 
typewritten,  printed,  or,  if  a  party  is  not 
represented  by  counsel,  in  plainly 
legible  handwriting.  Documents  sent  in 
hardcopy  must  be  on  good  quality  white 
paper,  8V2  by  IIV2  inches  and  bound  at 
the  top  only..  Documents  e-mailed  in 
accordance  with  the  requirements  of 
§  12.10(a)(2)  must  be  in  PDF  or  other 
non-alterable  form.  All  documents  must 
be  double-spaced,  except  for  quotations 


more  than  3  lines  and  footnotes,  both  of 
which  should  be  single-spaced. 

k  it  k  -k  it 

Issued  in  Washington,  DC,  on  the  8th  of 
October  2008,  by  the  Commission. 

David  A.  Stawick, 

Secretary  of  the  Commission. 

[FR  Doc.  E8-25354  Filed  10-23-08;  8:45  am] 
BILLING  CODE  6351-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  210  and  211 

[Docket  No.  FDA-2007-N-0379]  (formerly 
Docket  No.  2007N-4)280) 

Amendments  to  the  Current  Good 
Manufacturing  Practice  Regulations  for 
Finished  Pharmaceuticals;  Final  Rule; 
Correction 

AGENCY;  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  Monday,  September  8,  2008 
(73  FR  51919).  The  final  rule  was 
published  wdth  an  inadvertent  error  in 
the  “Analysis  of  Impacts”  section.  This 
document  corrects  that  error. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Sullivan,  Office  of  Policy  (HF- 
26),  Food  and  Drug  Administration, 

5600  Fishers  Lane,  rm.  12A-11, 
Rockville.  MD  20857,  301-827-7069,  e- 
mail:  diane.sullivan@fda.hhs.gov. 
SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
E8-20709,  appearing  on  page  51919  in 
the  Federal  Register  of  Monday, 
September  8,  2008  the  following 
correction  is  made: 

1.  On  page  51931,  in  the  first  column, 
under  “IV.  Analysis  of  Impacts,”  in  the 
first  full  paragraph,  the  sentence  “The 
agency  believes  that  this  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  order,  because  the  rule 
either  clarifies  the  agency’s 
longstanding  interpretation  of,  or 
increases  latitude  for  manufacturers  in 
complying  with,  existing  CGMP 
requirements”  is  corrected  to  read  “The 
agency  certifies  that  this  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  order,  because  the  rule 
either  clarifies  the  agency’s 
longstanding  interpretation  of,  or 
increases  latitude  for  manufacturers  in 
complying  with,  existing  CGMP 
requirements.” 
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Dated:  October  16,  2008. 

Jeffrey  Shuren. 

Associate  Commissioner  for  Policy  and 
Planning. 

[FR  Doc.  E8-25471  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4160-01-S 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

23  CFR  Part  505  > 

[Docket  No.  FHWA-05-23393] 

RIN2125-AF08 

Projects  of  National  and  Regional 
Significance  Evaluation  and  Rating 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  Section  1301  of  the  Safe, 
Accountable,  Flexible,  Efficient 
Transportation  Equity  Act;  A  Legacy  for 
Users  (SAFETEA-LU)  (Pub.  L.  109-59; 
119  Stat.  1144)  established  a  program  to 
provide  grants  to  States  for  Projects  of 
National  and  Regional  Significance 
(PNRS)  to  improve  the  safe,  secure,  and 
efficient  movement  of  people  and  goods 
throughout  the  United  States  and  to 
improve  the  health  and  welfare  of  the 
national  economy.  Section  1301 
requires  the  Secretary  of  Transportation 
(Secretary)  to  establish  regulations  on 
the  manner  in  which  the  proposed 
projects  will  be  evaluated  and  rated,  in 
order  to  determine  w'hich  projects  shall 
receive  grant  funding.  This  rule 
establishes  the  required  evaluation  and 
rating  guidelines  for  proposed  projects. 
Under  this  rule,  a  proposed  project 
would  be  eligible  for  funding  under  the 
PNRS  Program  (Program)  only  if  the 
Secretary'  finds  that  the  project  meets 
the  eligibility  requirements  of  the  rule. 
The  Secretary  will  then  evaluate  and 
rate  each  project  as  “highly 
recommended,”  “recommended,”  or 
“not  recommended”  based  on  the 
results  of  preliminary  engineering,  the 
project  justification  criteria,  and  the 
degree  of  non-Federal  financial 
commitment. 

All  funds  authorized  by  section 
1101(a)(15)  of  SAFETEA-LU  for  the 
Program  are  fully  designated  to  the  25 
projects  listed  in  section  1301(m)  of 
SAFETEA-LU.  For  the  duration  of 
SAFETEA-LU  there  are  no  additional 
funds  available  for  distribution  beyond 
those  already  designated,  and  there  are 
no  assurances  that  any  additional  funds 
will  become  available.  Funding  in 
future  highway  reauthorization  bills  is 
at  the  discretion  of  Congress. 


DATES:  Effective  Date:  This  rule  is 
effective  November  24,  2008. 

FOR  FURTHER  INFORMAflON  CONTACT:  Mr. 
Edward  Strocko,  Office  of  Freight 
Management  and  Operations,  HOFM-1, 
(202)  366-2997,  or  Ms.  Alla  Shaw, 

Office  of  the  Chief  Counsel,  (202)  366- 
1042,  Federal  Highway  Administration, 
1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590.  Office  Hours  are 
from  7;45  a.m.  to  4:15  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access  and  Filing 

You  may  retrieve  a  copy  of  the  NPRM, 
comments  submitted  to  the  docket,  and 
a  copy  of  this  final  rule  online  through 
the  Federal  eRulemaking  portal  at: 
ivwiv.regulations.gov.  The  Web  site  is 
available  24  hours  each  day,  365  days 
each  year.  Electronic  retrieval  help  and 
guidelines  are  available  under  the  help 
section  of  the  Web  site. 

An  electronic  copy  of  this  document 
may  also  be  dowmloaded  by  accessing 
the  Office  of  the  Federal  Register’s  home 
page  at:  http://w\\'ivarchives. gov  and  the 
Government  Printing  Office’s  Web  page 
at:  http://www.gpoaccess.gov/nara. 

Background 

Section  1301  of  SAFETEA-LU 
establishes  a  program  to  finance  critical, 
high-cost  transportation  infrastructure 
facilities  that  address  critical  national 
economic  and  transportation  needs. 
These  projects  often  involve  multiple 
levels  of  government,  agencies,  modes 
of  transportation,  and  transportation 
goals  and  planning  processes  that  are 
not  easily  addressed  or  funded  within 
existing  surface  transportation  program 
categories.  Projects  of  National  and 
Regional  Significance  would  have 
national  and  regional  benefits,  including 
improving  economic  productivity  by 
facilitating  international  trade,  relieving 
congestion,  and  improving 
transportation  safety  by  facilitating 
pastenger  and  freight  movement. 
Additionally,  this  Program  would 
further  the  goals  of  the  Secretary’s 
National  Strategy  to  Reduce  Congestion 
on  America’s  Transportation  Network 
(Congestion  Initiative).’ 

The  benefits  of  PNRS  would  accrue 
beyond  local  areas  and  States,  to  the 
Nation  as  a  whole.  A  program  dedicated 


’  Speaking  before  the  National  Retail 
Foundation’s  annual  conference  on  May  16,  2006, 
in  Washington,  DC,  ll.S.  Transportation  Secretary 
Norman  Mineta  unveiled  a  new  plan  to  reduce 
congestion  plaguing  America's  roads,  rail  and 
airports.  The  National  Strategy  to  Reduce 
Congestion  on  America’s  Transportation  Network 
includes  a  number  of  initiatives  designed  to  reduce 
transportation  congestion  and  is  available  at  the 
following  URL:  http://fightgridlocknow.com. 


to  constructing  PNRS  would  improve 
the  safe,  secure,  and  efficient  movement 
of  people  and  goods  throughout  the 
United  States  as  well  as  improve  the 
health  and  welfare  of  the  national 
economy. 

Under  these  regulations,  a  State 
seeking  a  grant  for  a  proposed  PNRS 
would  submit  to  the  Secretary  an 
application  that  demonstrates  the  ability 
of  the  proposed  project  to  enhance  the 
national  transportation  system,  generate 
national  or  regional  economic  benefits, 
reduce  congestion,  improve 
transportation  safety,  and  attract  non- 
Federal  investment. 

The  Secretary  shall  evaluate  and  rate 
each  proposed  project  as  “highly 
recommended,”  “recommended,”  or 
“not  recommended”  based  on  the 
results  of  preliminary  engineering,  the 
project  criteria  set  forth  in  the 
regulations,  and  degree  of  non-Federal 
financial  commitments.  If  the  Secretary 
finds  that  the  proposed  project  meets 
the  requirements  of  the  regulations,  and 
there  is  a  reasonable  likelihood  that  the 
project  will  continue  to  meet  such 
requirements,  the  Secretary  may  issue  a 
letter  of  intent  to  obligate  funds  from 
future  available  budget  authority 
specified  in  law  or  execute  a  full 
funding  grant  agreement  with  a  State.  A 
full  funding  grant  agreement  (FFGA) 
would  establish  the  terms  of  Federal 
participation  in  the  project,  maximum 
amount  of  Federal  financial  assistance, 
cover  the  period  of  time  for  completing 
the  project,  and  address  the  timely  and 
efficient  management  of  the  project  in 
accordance  with  applicable  Federal 
statutes,  regulations,  and  policy, 
including  oversight  roles  and 
responsibilities,  and  other  terms  and 
conditions. 

The  designated  projects  in  section 
1301(m)  of  SAFETEA-LU  are  not 
subject  to  the  criteria  established  in  this 
part,  and  the  projects  will  not  be  subject 
to  the  evaluation  and  rating  as  proposed 
in  this  part  in  order  to  receive  the 
SAFETEA-LU  authorized  funding. 
However,  projects  currently  designated 
under  SAFETEA-LU  section  1301(m) 
would  be  required  to  compete  in  the 
evaluation  and  rating  process  should 
any  new  or  additional  funding  be 
authorized  for  this  Program. 

Notice  of  Proposed  Rulemaking 

On  July  54,  2006,  FHWA  published  in 
the  Federal  Register  at7lFR41748a 
notice  of  proposed  rulemaking  (NPRM) 
to  establish  regulations  on  the  manner 
in  which  the  proposed  projects  under 
the  Projects  of  National  and  Regional 
Significance  Program  will  be  evaluated 
and  rated,  in  order  to  determine  which 
projects  shall  receive  grant  funding.  The 
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FHWA  was  looking  for  specific  and 
detailed  comments  that  would  assist  in 
defining  grant  criteria,  project 
eligibility,  project  ratings,  and  the 
nature  and  form  of  full  funding  grant 
agreements.  The  FHWA  specifically 
solicited  comments  that  would 
contribute  to  an  understanding  and  a 
quantification  of  criteria  related  to 
congestion,  system  throughput,  safety, 
technology,  private  contributions  and 
national  and/or  regional  economic 
benefits. 

The  first  comment  period  for  the 
NPRM  closed  on  September  22,  2006. 

The  FHWA  recognized  that  additional 
time  would  allow  interested  parties  a 
broader  and  more  comprehensive 
review  and  discussion  of  the  proposed 
regulations  and  would  allow  the 
development  and  submission  of 
complete  responses  to  the  docket.  To 
allow  time  for  interested  parties  to 
submit  more  comprehensive  comments, 
FHWA  reopened  the  comment  period 
with  a  notice  published  in  the  Federal 
Register  on  December  28,  2006.  This 
extended  comment  period  closed  on 
February  9,  2007. 

Discussion  of  Comments  Received 

The  FHWA  received  22  documents 
representing  over  230  comments  on  the 
rulemaking.  Of  these  comments,  most 
(163)  were  received  during  the  second 
comment  period,  and  more 
organizations  (12  out  of  22)  submitted 
documents  during  the  second  comment 
period.  The  majority  of  the  comments 
(13)  came  from  associations  that  are 
organized  for  the  purposes  of 
representing  a  particular  set  of  interests 
within  transportation,  and  many  of 
these  associations  represent  freight 
interests.  State  departments  of 
transportation  (7)  were  the  second  most 
common  submitters  of  comments.  The 
FHWA  received  one  document  from  a 
citizen  and  one  from  a  company. 

The  types  of  comments  submitted  can 
be  separated  into  three  broad  categories. 
The  first  are  comments  that  agreed  with 
the  language  of  the  rulemaking  and  did 
not  propose  any  changes  to  the  NPRM. 
These  comments  are  not  addressed  in 
the  section-by-section  discussion  below. 
The  second  set  of  comments  contains 
suggestions  that  would  require  changes 
to  SAFETEA-LU,  Title  23,  United  States 
Code,  or  other  Federal  statutes.  Many  of 
these  suggestions  appeared  useful; 
however,  they  simply  could  not  be 
incorporated  into  the  rule  because  they 
directly  contradict  current  Federal  law. 
The  third  category  of  comments 
contained  suggestions  that  could  be 
implemented  at  the  discretion  of 
FHWA.  The  FHWA  was  open  to  all 
suggestions  in  this  category  and 


exercised  careful  thought  and  discretion 
regarding  the  incorporation  of  these 
comments  in  the  final  rule. 

Section-by-Section  Discussion 

This  section  discusses  comments 
submitted  on  each  section  of  the  rule 
along  with  an  explanation  of  any 
changes  that  have  been  made  from  the 
NPRM  to  the  final  rule.  All  references  to 
revisions  or  changes  are  t(>  changes  in 
language  that  was  originally  proposed  in 
the  NPRM. 

Section  505.1  Purpose 

The  agency  received  no  comments 
regarding  this  section  anckmade  no 
changes  to  the  final  rule. 

Section  505.3  Policy 

The  FHWA  received  five  comments 
on  section  505.3.  Commenters  suggested 
the  concept  of  “economic 
sustainability”  be  introduced  in 
describing  the  public  interest  in 
assuring  on-going  benefits  from  the 
PNRS  projects  and  that  the  expected 
congestion  relief  should  be  “long-term.” 
Both  of  these  suggestions  were  adopted 
and  the  final  rule  was  revised  to  reflect 
this  broader  policy  statement.  The  final 
rule  now  reads  “A  Project  of  National 
and  Regional  Significance  should 
quantitatively  improve  the  throughput 
or  provide  long-term  congestion  relief 
for  passenger  or  freight  movement  for  a 
part  of  the  transportation  network  and 
clearly  connect  this  improvement  to 
sustainable  economic  productivity  for 
the  Nation  or  the  region  in  which  it  is 
located.” 

One  commenter  proposed  that 
national  security  should  be  an  essential 
element  of  the  policy  underlying  this 
Program.  The  DOT  recognizes  the 
importance  of  national  security  and 
providing  resiliency  for  the  Nation’s 
transportation  infrastructure.  The 
FHWA  is  committed  to  improving  our 
Nation’s  ability  to  manage  emergencies 
that  take  place  within  the  transportation 
network  infrastructure  or  affect  it  in 
some  way.  However,  FHWA  believes  the 
primary  focus  of  the  PNRS  program  is 
to  provide  improved  throughput  or 
long-term  congestion  relief  for  passenger 
or  freight  movements.  Therefore,  an 
amplification  of  national  security  in  the 
program’s  policy  statement  has  not  been 
added  to  the  final  rule. 

Section  505.5  Definitions 

The  FHWA  received  more  than  40 
comments  on  section  505.5.  Most  of  the 
comments  concerned  the  definitions  of 
the  terms  “applicant,”  “eligible 
projects,”  “eligible  project  costs,”  and 
“full  funding  grant  agreements.” 


“Applicant” — Several  commenters 
noted  that  large  projects,  or  “mega¬ 
projects,”  frequently  involve  and 
require  cooperation  between  adjacent 
States,  and  recommended  that 
multistate  applications  be  permitted. 
After  further  consideration  of  the  types 
of  projects  that  would  be  national  or 
regionally  significant,  FHWA  has 
amended  the  definition  of  “applicant” 
to  include  multiple  State  departments  of 
transportation;  however,  one  State 
agency  must  serve  as  the  lead  for  the 
application. 

Several  commenters  suggested  entities 
other  than  States,  such  as  major  cities, 
transit  agencies,  metropolitan  planning 
organizations,  or  other  regional 
organizations,  should  be  permitted  to 
submit  proposals  for  PNRS.  The  FHWA 
encourages  strong  local  and  regional 
interagency  coordination  on  PNRS. 
However,  we  could  not  adopt  this 
suggestion  because  the  authorizing 
statute  specifically  provides  that  grants 
are  to  be  made  to  States  and  that  the 
“State”  is  to  have  the  same  meaning  as 
is  contained  in  23  U.S.C.  101(a).  In  23 
U.S.C.  101(a),  “State”  is  defined  as  any 
of  the  50  States,  the  District  of 
Columbia,  or  Puerto  Rico. 

“Eligible  project” — The  proposed  rule 
defined  “eligible  projects”  in  a  flexible 
manner.  The  FHWA  received  13 
comments  regarding  this  definition.  At 
one  end  of  the  spectrum,  a  commenter 
proposed  to  include  “transit-only” 
projects,  while  at  the  other  end,  a 
commenter  suggested  restricting  grants 
under  this  program  to  the  highway 
portions  of  these  projects  only. 

In  crafting  this  definition,  FHWA  is 
mindful  of  the  intent  of  the  authorizing 
legislation  which  permits  PNRS  to 
t;onsist  of  multiple  modes  of 
transportation,  which  are  not  easily 
addressed  within  existing  categorical 
surface  transportation  programs. 
However,  FHWA  must  respect  the 
constraints  present  in  the  legislation 
that  projects  eligible  for  assistance 
under  this  Program  must  be  eligible  for 
assistance  under  Title  23  of  the  United 
States  Code. 

In  light  of  these  two  principles,  the 
final  rule  reiterates  a  flexible  definition 
of  “eligible  projects,”  which 
encompasses  multimodal  approaches  to 
projects  that  address  major  bottlenecks, 
chokepoints,  gateways,  hubs,  surface 
transportation  system  corridors,  and,  in 
the  context  of  a  multimodal  approach, 
allows  the  use  of  PNRS  funds  on  non¬ 
highway  facilities  provided  they  are 
eligible  under  Title  23,  United  States 
Code.  Examples  of  Title  23  programs 
under  which  non-highway  facilities  are 
eligible  include  the  Transportation 
Infrastructure  Finance  and  Innovation 
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Act  (TIFIA)  Program  and  the  Congestion 
Mitigation  and  Air  Quality  (CMAQ) 
Program.  Under  the  CMAQ  program, 
construction  of  intermodal  freight 
facilities  is  eligible  as  long  as  the  project 
is  beneficial  to  the  region  meeting  its  air 
quality  conformity  goals.  Under  the 
TIFIA  program,  public  or  private  rail 
facilities  providing  benefits  to  highway 
users  are  eligible,  as  are  surface 
transportation  infrastructure 
modifications  to  facilitate  intermodal 
interchange,  transfer,  and  access  into 
and  out  of  ports. 

A  number  of  commenters  suggested 
that  a  program  of  integrated  or  related 
projects  could  be  considered  as  a  single 
project  for  purposes  of  satisfying 
eligibility  under  the  authorizing  statute 
for  the  PNRS.  This  would  allow  funding 
for  projects  where  multiple  or  different 
private,  as  well  as  public,  partners  may 
be  involved  in  collaborative 
relationships  in  different  phases  of  the 
project.  The  FHWA  has  considered  the 
types  of  projects  that  may  be  submitted 
under  this  Program  and  agrees  with 
these  comments.  The  FHWA  has  revised 
the  final  rule  to  reflect  this 
interpretation  that  an  eligible  project 
means  any  surface  transportation  project 
or  set  of  integrated  surface 
transportation  projects  closely  related  in 
the  function  they  perform  and  that  are 
eligible  for  Federal  assistance  under 
Title  23,  United  States  Code.  Applicants 
will  need  to  demonstrate  that  the 
program  of  related  projects  provides 
benefits  that  could  not  be  realized  if 
they  were  considered  as  stand  alone  or 
independent  projects. 

“FiigiWe  project  costs” — Comments 
received  on  this  definition  addressed 
the  mode  or  type  of  facility  eligible  as 
well  as  the  type  of  activities  that  would 
be  eligible.  Several  commenters 
suggested  distinctions  between  highway 
and  non-highway  costs  be  eliminated, 
while  others  suggested  eligible  costs 
only  apply  to  the  highway  portion  of 
projects.  As  noted  above,  the  use  of 
PNRS  funds  on  non-highway  facilities 
are  eligible  project  costs  when  such 
costs  are  related  to  and  are  part  of  the 
project.  This  is  consistent  with  the 
statute,  which  permits  any  eligible 
activity  under  a  Title  23  program  to  be 
funded  under  this  Program.  The  FHWA 
clarified  the  definition  of  “eligible 
project  costs”  in  the  final  rule  to  be 
explicit  regarding  costs  associated  with 
eligible  projects. 

The  comments  on  this  definition 
related  to  types  of  activities  were 
divided  about  whether  preliminary 
engineering  (PE)  and/or  environmental 
planning  costs  that  preceded  the 
application  for  funding  under  this 
Program  should  be  considered  an 


“eligible  project  cost.”  Some  of  the 
commenters  argued  that  the  use  of 
PNRS  grants  should  be  limited  to  the 
construction  phase  only,  while  others 
were  in  favor  of  the  language  in  the 
NPRM.  There  is  a  general  recognition  in 
the  comments  that  some  level  of 
environmental  analysis  and  project 
engineering  should  be  undertaken,  prior 
to  the  application,  in  order  to  establish 
that  the  project  for  which  funding  is 
sought  is  practicable  and  feasible.  The 
final  rule  retains  the  language  in  the 
NPRM  that  would  allow  PE  and  design 
work,  environmental  reviews,  and  other 
planning  and  preconstruction  activities 
to  be  considerq4  eligible  project  costs 
reimbursable  after  a  project  is  funded 
with  a  FFGA.  In  order  for  these  costs  to 
be  eligible,  they  must  be  appropriate 
and  authorized  prior  to  being  incurred, 
pursuant  to  Title  23,  United  States 
Code.  A  State  may  request  the  use  of 
Advanced  Construction  funds  for  the 
project  and  subsequently  convert  those 
funds  to  an  eligible  Federal-aid  funding 
category  or  to  PNRS  funding  as  part  of 
the  FFGA. 

Commenters  also  suggested  allowing 
bond  financing  costs  to  be  included  in 
the  definition  of  eligible  costs.  The 
FHWA  has  reviewed  other  statutory 
language  and  has  included  language  in 
this  rule  to  allow  debt-financing  costs  to 
be  included  in  the  definition  of  eligible 
costs,  provided  that  such  financing  costs 
are  appropriate  and  authorized, 
pursuant  to  Title  23,  United  States 
Code. 

“Full  funding  grant  agreement” — 
Some  substantive  comments  were 
received  concerning  this  definition  and 
the  types  of  funding  mechanisms  that 
could  be  offered  by  the  Program.  The 
authorizing  statute  provides  that  a 
project  financed  under  this  Program 
shall  be  carried  out  through  a  FFGA.  In 
this  regard,  the  mechanism  for  funding 
is  modeled  after  the  New  Starts  Program 
administered  by  the  Federal  Transit 
Administration,  and  similar  procedures 
are  applicable.  The  FHWA  has  clarified 
the  final  rule  to  make  it  clear  that  a 
FFGA  will  define  the  scope  of  the 
project,  establish  the  amount  of  funding, 
cover  the  period  of  time  for  the  project’s 
completion,  and,  as  in  the  case  in  the 
New  Starts  program,  facilitate  project 
management,  consistent  with  applicable 
Federal  law,  including  oversight  roles 
and  responsibilities  and  other  terms  and 
conditions.  The  FHWA  recognizes  that 
a  PNRS  FFGA  may  only  be  a  piece  of 
the  Federal  funding  for  a  project,  and 
applicants  may  wish  to  pursue  other 
Federal  gremt  or  loan  vehicles.  Such 
additional  funding  sources  will  not 
become  part  of  the  PNRS  FFGA. 
However,  FHWA  will  work  with 


applicants  to  coordinate  the  application 
for,  and  administration  of,  other  Federal 
funding. 

Section  505.7  Eligibility 

Comments  received  for  section  505.7 
expressed  particular  concern  regarding 
how  the  statute’s  eligibility 
requirements  might  be  applied  in  the 
case  of  multistate  projects.  The 
legislation  that  authorized  the  PNRS 
Program  does  not  seem  to  contemplate 
such  projects,  although,  as  discussed 
above,  many  of  the  significant  projects 
will  involve  more  than  a  single  State. 

The  FHWA  will  accommodate  these 
circumstances,  by  allowing  a  multistate 
project  to  be  eligible,  if  it  has  costs  that 
equal  or  exceed  the  lesser  of  $500 
million  or  75  percent  of  the  Federal 
highway  apportionment  to  the  State  in 
which  the  project  is  located  that  has  the 
largest  apportionment.  This  principle 
has  been  incorporated  in  the  final  rule, 
and  the  eligibility  presentation  has  been 
clarified  in  an  amended  format. 

Other  commenters  suggested 
eligibility  for  projects  already 
underway,  the  costs  of  which  might  not 
meet  the  statutory  threshold,  urged 
eligibility  for  smaller  projects,  or 
recommended  an  increase  in  the 
threshold  to  $1  billion.  In  light  of  the 
eligibility  requirements  and  constraints 
of  the  authorizing  statute,  FHWA  cannot 
change  the  threshold  levels  in  the  final 
rule.  In  determining  the  cost  threshold 
for  a  project  currently  underway  or  a 
multiphase  or  multipart  project,  the 
applicant  will  need  to  define  the 
functional  relationship  and  demonstrate 
how  the  components  are 
comprehensively  linked  together  in  a 
plan  or  program  that  is  being 
undertaken  in  a  near  term  and 
contiguous  timeframe.  Applicants  will 
need  to  demonstrate  that  the  program  of 
related  projects  provides  benefits  that 
could  not  be  realized  if  they  were 
considered  as  stand  alone  or 
independent  projects.  Additionally, 
projects  that  are  currently  listed  in 
section  1301{m)  of  SAFETEA-LU  will 
not  be  treated  any  differently  than  any 
other  submissions.  They  will  have  to 
compete  with  all  other  applicants  for 
any  new  discretionary  funding  that 
becomes  available  to  the  program  in 
future  authorization  or  appropriations 
acts. 

Section  505.9  Criteria  for  Grants 

The  FHWA  received  120  comments 
on  section  505.9.  This  represents 
approximately  one  half  of  all  comments 
received  to  the  docket.  In  the  final  rule, 
FHWA  has  reordered  some  sub-sections 
under  section  505.9  to  provide  the 
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reader  with  a  clearer  presentation  of  the 
criteria. 

Genera]  Criteria 

The  FHWA  received  15  comments 
regarding  section  505.9  that  referred  to 
general  criteria  for  the  PNRS  Program 
rather  than  the  specific  criteria  outlined 
in  the  rulemaking.  Some  of  these 
comments  focused  on  the  modal 
intentions  of  the  Program  while  others 
suggested  the  use  of  additional  or 
different  criteria. 

Comments  focused  on  the  modal 
intentions  of  the  Program  noted  a 
perceived  highway  bias  and  lack  of 
criteria  regarding  multimodalism. 
Although  the  rulemaking  does  not 
include  multimodalism  specifically  as 
part  of  the  criteria,  FHWA  believes  it  is 
clear  from  the  law  and  from  the 
discussion  of  section  505.5  above,  that 
multimodal  projects  are  eligible  for  this 
Program  as  long  are  they  are  Title  23 
eligible.  There  is  no  intended  bias 
toward  highways  that  should  be 
discerned  in  the  rulemaking.  There  are 
also  no  criteria  targeted  toward 
multimodalism  because  there  is  no 
indication  of  the  need  for  such  criteria 
in  the  legislative  language. 

Comments  relating  to  the  imposition 
of  additional  criteria  on  potential 
projects  focused  on  political, 
institutional,  and  technical  feasibility  of 
a  project.  Under  the  suggested 
institutional  and  political  feasibility 
criteria,  whether  the  project  is  likely  to 
move  forward  based  on  political  and 
institutional  factors,  was  proposed  as  a 
relevant  test.  The  FHWA  agrees  that 
institutional  feasibility  is  an  important 
element  for  successfully  undertaking 
projects  of  national  and  regional 
significance.  However,  independent 
criteria  specifically  measuring  political 
or  institutional  feasibility  analysis  are 
not  required  because  a  State  DOT  is 
unlikely  to  be  able  to  complete  PE, 
secure  matching  funds,  and  propose  a 
project  of  the  magnitude  contemplated 
under  this  Program  without  strong 
political  support.  The  FHWA 
determined  that  institutional  feasibility 
can  be  demonstrated  through  a 
combination  of  other  criteria  and 
identification  that  the  project  emerged 
from  the  metropolitcm  and  statewide 
planning  process.  In  consideration  of 
this  comment  and  other  comments 
relating  to  financial  feasibility,  FHWA 
has  added  section  505.9(a)(3)  to  the  final 
rule  that  states  a  proposed  project  must 
emerge  from  the  metropolitan  and 
statewide  planning  process.  This 
addition  is  intended  to  clearly  indicate 
that  proposed  projects  need  to  go 
through  the  transportation  planning  and 
programming  processes  as  required  by 


Federal  regulations.  These  processes, 
including  long-range  plans  and 
transportation  improvement  programs, 
provide  a  level  of  assurance  that  there 
is  institutional  support  and  financial 
stability  for  the  project.  As  an  additional 
check,  regardless  of  a  project’s  rating,  a 
FFGA  will  be  entered  into  only  after  the 
project  has  commitments  for  non- 
Federal  funding  in  place  and  all  other 
requirements  are  met.  Regarding 
technical  feasibility,  the  FHWA  believes 
technical  feasibility  can  be 
demonstrated  through  analysis  of  other 
criteria  and  does  not  require  a  stand¬ 
alone  criterion. 

Commenters  also  suggested  that  the 
PNRS  should  follow  different  selection 
criteria  than  those  proposed  in  the  rule. 
In  particular,  it  was  recommended  that 
FHWA  use  selection  criteria  from  the 
Corridors  of  the  Future  Program  and  the 
Executive  Order  on  Environmental 
Stewardship  and  Transportation  Project 
Process  Review  (Executive  Order 
13274).  In  related  suggestions, 
commenters  recommended  the  PNRS 
Program  be  used  to  implement  projects 
identified  under  these  programs.  The 
Corridors  of  the  Future  Program  and 
Executive  Order  on  Environmental 
Stewardship  and  Transportation  Project 
Process  Review  use  a  separate  selection 
process  with  review  of  the  projects 
based  on  a  different  set  of  established 
criteria  and  therefore  cannot  be  used  as 
the  criteria  for  PNRS  project  selection. 

Section  505.9(a)(  1 ) 

Commenters  expressed  that  the 
requirement  for  PE  to  be  completed 
prior  to  applying  for  a  grant  was  too 
heavy  a  burden  and  could  exclude  some 
worthwhile  projects.  However,  another 
commenter  agreed  with  the  PE 
requirement  on  the  grounds  that  it 
provides  sufficient  evidence  for  FHWA 
to  properly  review  the  project.  The 
FHWA  cannot  change  this  requirement 
to  evaluate  PE  results  because  it  is 
required  by  the  PNRS  statute. 
Nonetheless,  PE  is  just  one  evaluation 
criterion,  and  this  language  does  not 
preclude  from  consideration  proposals 
for  projects  that  have  not  performed  PE. 
In  response  to  these  suggestions,  FHWA 
has  added  language  to  the  final  rule 
under  section  505.11  to  provide  States 
with  additional  flexibility  in  submitting 
proposals  for  consideration  while 
preserving  the  statutorily  specified  PE 
criteria.  Further,  as  mentioned  above  in 
the  discussion  regarding  section  505.5, 
PE  costs  may  be  reimbursed  once  a 
project  is  funded  with  a  FFCA  if  the 
cost  is  appropriate  and  authorized  prior 
to  being  incurred,  pursuant  to  Title  23, 
United  States  Code. 


Section  505.9(a)(2) 

The  FHWA  received  a  few  comments 
on  section  505.9(a)(2).  One  commenter 
expressed  support  for  including 
evidence  of  the  stability  of  any  potential 
funding  sources,  which  was  proposed  in 
the  NPRM.  After  reviewing  this 
comment  and  other  comments 
pertaining  to  institutional  feasibility, 
FHWA  determined  that  clarifying 
language  relating  to  the  need  for  all 
projects  to  emerge  from  the 
metropolitan  and  statewide  planning 
processes  as  required  by  Federal  law 
and  regulation  should  be  added  to  the 
rule  text.  This  was  added  under  section 
505.9(a)(3).  In  addition,  commenters 
suggested  allocation  of  public  and 
private  costs  in  accordance  with  risk 
and  benefit  should  be  a  potential 
evaluation  criterion.  The  FHWA  agrees 
with  the  concept  of  delineating  the 
allocation  of  public  and  private  costs 
and  benefits  derived  from  a  project.  In 
response,  FHWA  has  adopted  these 
comments  in  section  505.9(a)(4)(ii)  of 
the  final  rule. 

To  provide  for  a  more  coherent 
presentation  in  the  final  rule,  FHWA 
has  consolidated  the  proposed  rule’s 
section  505.9(c),  factors  in  evaluating  a 
non-Federal  financial  contribution,  into 
'  this  section.  The  FHWA  received 
several  comments  on  the  proposed 
rule’s  section  505.9(c),  mostly 
requesting  additional  information,  about 
the  contingency  amounts  required  to 
cover  unanticipated  cost  increases  on  a 
project.  The  FHWA  plans  to  follow 
industry  and  agency  standards  with 
respect  to  these  issues. 

Section  505.9(a)(3) 

This  is  a  new  subsection  the  FHWA 
added  to  provide  additional  emphasis 
and  clarity  relating  to  the  point  at  which 
PNRS  projects  must  emerge  from  the 
metropolitan  and  statewide  planning 
processes,  consistent  with  23  CFR  Part 
450.  As  discussed  previously,  this 
subsection  was  added  in  response  to 
comments  relating  to  political, 
institutional,  and  financial  feasibility  as 
well  as  stability  of  funding. 

Section  505.9(a)(4)(i) 

This  is  a  renumbered  section 
505.9(a)(3)(i)  from  the  proposed  rule. 
The  FHWA  received  a  number  of 
comments  regarding  the  economic 
benefits,  jobs,  and  business 
opportunities  that  could  be  used  to 
justify  a  PNRS  project.  The  FHWA 
interprets  the  consideration  of  economic 
benefits  in  the  project  justification 
criteria  as  pertaining  to  those  benefits 
realized  from  solving  current 
transportation  problems  through 
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increased  throughput  that  is  derived 
from  completing  the  PNRS  project.  This 
is  in  contrast  to  economic  benefits 
associated  with  the  actual  construction 
of  the  project  or  for  projects  whose 
primary  purpose  is  to  serve  as  a  tool  to 
create  new  areas  of  economic 
development  rather  than  to  solve  an 
existing  transportation  problem.  The 
FHWA  has  incorporated  this 
clarification  in  the  final  rule. 

One  idea  echoed  by  two  commenters 
was  that  both  regional  and  national 
economic  benefits  must  exist,  rather 
than  one  or  the  other.  The  FHWA 
supports  this  concept  and  hopes  that 
projects  will  create  both  types  of 
benefits,  but  recognizes  the  wide  range 
of  potential  projects  and  the  need  to 
provide  flexibility  to  States  when 
analyzing  the  benefits.  As  a  point  of 
clarification  regarding  the  definition  of 
a  region,  for  the  purpose  of  evaluating 
a  project  proposal’s  economic  impacts, 
FHWA  interprets  a  region  to  be  based 
upon  the:  (1)  Origin  and  destination 
patterns  of  traffic  using  the  facility,  (2) 
geography  of  the  areas  served  by  freight 
and  passenger  movement  that  use  the 
facility  or  are  affected  by  this  facility, 
and  (3)  other  facilities  directly  affected 
by  the  project. 

Anotner  commenter  emphasized  the 
idea  that  projects  under  this  Program 
should  be  targeted  toward  existing, 
rather  than  generating,  economic  value. 
The  law  is  very  specific  that  projects  are 
to  be  justified  on  the  basis  of  their 
ability  to  generate  economic  benefits. 
However,  it  is  likely  that  any  such 
project  would  also  have  substantial 
existing  economic  value.  With  respect  to 
job  creation,  commenters  expressed  that 
sustaining  existing  jobs  is  as  important 
as  creating  new  ones  and  this  should  be 
reflected  in  the  rule.  Although  this  is  a 
useful  distinction,  it  is  not  a  distinction 
made  in  the  law.  Commenters  provided 
a  number  of  specific  measures  relating 
to  business  opportunities,  including 
costs,  productivity  and  impacts  to 
American  made  goods.  The  FHWA 
believes  these  themes  are  currently 
captured  in  the  economic  benefit  and 
congestion  reduction  criteria,  and  the 
listing  of  specific  measures  should  not 
be  made  in  the  rule.  However,  FHWA 
does  believe  that  the  rule  should 
provide  additional  specificity  and 
clarity  for  the  economic  benefit  criteria 
based  on  these  comments.  The  FHWA 
has  added  additional  specificity  to  the 
criteria  in  section  505.9(a)(4)(i)  of  the 
final  rule  that  incorporates  the  amount 
of  demographic  and  economic  activity 
of  the  area  served  by  a  given  project.  A 
commenter  indicated  the  need  to  be  able 
to  compare  the  impacts  of  not 
constructing  the  project  versus 


constructing  a  project.  In  response,- 
section  505.9(d)  was  added  to  the  final 
rule  to  address  the  requirement  for 
information  to  include  projections  for 
both  the  build  and  no-build  scenarios. 

Several  commenters  expressed  a 
general  concern  about  the  subjectivity, 
comparability  and  cost  involved  in 
undertaking  a  full  cost-benefit  analysis, 
and  indicated  a  preference  for  the  use  of 
other  measures.  In  reviewing  these 
comments,  FHWA  has  determined  that 
it  will  not  prescribe  a  specific  cost- 
benefit  analysis  methodology,  but  will 
allow  the  applicant  to  determine  how  to 
apply  such  an  analysis  in  presenting 
information  about  the  project.  However, 
with  this  cost-benefit  flexibility  and 
concerns  raised  about  subjectivity  of 
economic  analysis,  FHWA  has 
determined  that  all  information 
submitted  as  part  of  or  in  support  of  an 
application  shall  use  publicly  available 
data  or  data  that  can  be  made  public  and 
methodologies  that  are  accepted  by 
industry  practice  and  standards.  This 
has  been  reflected  in  language  added  to 
section  505.9(c)  in  the  final  rule. 

Additionally,  in  response  to  these 
comments  and  related  comments 
submitted  on  other  sections  of  the  rule, 
FHWA  has  added  criteria  to  the  final 
rule  that  requires  the  application  to 
show  a  clear  allocation  of  public  and 
private  costs  commensurate  with  the 
share  of  public  and  private  benefits  and 
risks  for  the  project.  This  is  reflected  in 
section  505.9(a)(4)(ii). 

Many  comments  addressed  the  idea 
that  the  level  of  freight  volumes  carried 
is  of  prime  importance  when  assessing 
whether  a  project  is  justified,  and  that 
ports,  international  gateways  and 
intermodal  facilities  deserve  similar 
emphasis.  Other  related  comments 
discussed  national  transportation 
system  function.  The  FHWA  believes 
that  effective  freight  movement  is  vital 
for  economic  activity  and  is  an 
extremely  important  component  of  the 
goals  of  the  PNRS  Program.  The 
facilitation  of  freight  and  passenger 
movement  is  highlighted  in  the  law  and 
mentioned  in  a  number  of  comments.  In 
response  to  these  comments,  FHWA  has 
included  language  in  the  final  rule 
creating  specific  evaluation  criteria  in 
this  section  focused  on  the  amount  and 
importance  of  freight  and  passenger 
travel  served. 

Section  505.9(a)(4)(ii) 

As  mentioned  above,  in  response  to 
comments  on  section  505.9(a)(4)(i) 
(proposed  section  505.9(a)(3)(i))  and 
related  comments  submitted  on  other 
sections  of  the  rule,  FHWA  has  added 
this  subsection  to  the  final  rule  as  a 
criterion  that  requires  the  application  to 


show  a  clear  allocation  of  public  and 
private  costs  commensurate  with  the 
share  of  public  and  private  benefits  and 
risks  for  the  project. 

Section  505.9(a)(4)(iii) 

This  is  a  renumbered  section 
505.9(a)(3)(ii)  from  the  proposed  rule. 
Several  commenters  applauded  the  use 
of  congestion  as  a  necessary  criterion 
and  suggested  additional  ways  to 
emphasize  it  in  the  final  rule.  These 
suggestions  included  condition  and 
performance  of  the  gateway,  hub  or 
corridor,  impact  on  freight  mobility,  as 
well  as  distinguishing  local  and  national 
congestion.  Reducing  congestion  is  an 
important  criterion  for  eligibility  and 
FHWA  included  language  in  the  final 
rule  to  reflect  the  additional  emphasis 
and  focus  suggested  in  the  comments. 
The  new  language  calls  particular 
attention  to  delays  and  consequences,  as 
well  as  the  efficiency  and  effectiveness, 
of  congestion  mitigation. 

Section  505.9(a)(4)(iv) 

This  is  a  renumbered  section 
505.9(a)(3)(iii)  from  the  proposed  rule. 
One  commenter  suggested  that  larger 
trucks  are  unsafe  and  should  not  be 
permitted  on  highways.  This  is  out  of 
the  scope  of  this  rulemaking.  However, 
FHWA  believes  additional  clarifying 
language  should  be  included  in  the  final 
rule  with  regard  to  the  specific  criteria 
for  this  section.  The  FHWA  included 
language  specifying  that  the  evaluation 
criteria  would  include  number,  rate  and 
consequences  of  crashes,  injuries  and 
fatalities  in  the  affected  region  and 
corridor.  The  FHWA  believes  proposed 
projects  need  to  take  a  comprehensive 
approach  to  safety  and  evaluate  safety 
impacts  on  a  regional  basis.  Information 
on  how  the  proposed  project  will 
improve  transportation  safety  should  be 
consistent  with  the  State  Strategic 
Highway  Safety  Plan  or  Regional  Safety 
Plan. 

Section  505.9(aj(4)(v) 

This  is  a  renumbered  section 
505.9(a)(3)(iv)  from  the  proposed  rule. 
The  FHWA  received  several  comments 
about  what  it  means  to  enhance  the 
national  transportation  system  and  how 
qualitative  criteria  will  be  evaluated. 
Suggestions  included  projects  that  are 
critical  for  evacuation,  cross  multiple 
State  boundaries,  connect  corridors  or 
hubs,  and/or  link  across  natural  barriers. 
These  are  all  suggestions  that  may  be 
considered  enhancements  of  the 
national  transportation  system. 

However,  the  merit  of  each  specific 
enhancement  is  largely  dependent  on 
the  context  and  specifics  of  the 
individual  project  as  well  as  the  needs 
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of  the  national  transportation  system  at 
the  time  of  project  solicitation.  The 
FHWA  believes  States  should  be  given 
flexibility  to  develop  a  specific 
justification  for  how  a  proposed  project 
enhances  the  national  transportation 
system.  Further,  due  to  the  continuously 
evolving  needs  of  the  Nation’s 
transportation  system,  FHWA  believes  a 
project  solicitation  is  the  appropriate 
place  to  provide  specific  focus  areas 
related  to  the  current  needs  of  the 
national  transportation  system  and  * 
measures  to  rate  enhancements  to  the 
system.  In  consideration  of  these 
comments,  FHWA  did  provide  a 
clarification  in  the  final  rule  that 
indicates  criterion  of  enhancements  to 
the  national  transportation  system 
relates  to  the  concept  of  improving 
throughput. 

Section  505.9(a)(4)(vi) 

This  is  a  renumbered  section 
505.9(a)(3Kv)  from  the  proposed  rule. 
Comments  relating  to  the  topic  are 
discussed  above  in  the  discussion  of 
section  505.9(a)(2). 

Section  505.9(b)(  1 ) 

Several  commenters  suggested  that 
public-private  partnerships  (PPPs)  are 
unnecessary  or  irrelevant  for  inclusion 
as  a  criterion  in  this  rule.  PPP  is  a 
required  evaluation  criterion  in  the 
authorizing  statute.  PPPs  encompass  a 
wide  variety  of  arrangements,  and  the 
FHWA  believes  they  can  provide  the 
support  necessary  for  a  successful 
project  and  can  leverage  Federal 
investments.  The  level  to  which  PPP 
involvement  will  factor  into  the 
selection  process  will  be  determined 
through  the  solicitation  process,  not 
through  this  rule. 

There  were  several  comments  raised 
with  respect  to  measuring  contributions. 
One  question  raised  by  a  commenter  is 
whether  private  activity  bonds  (PABs) 
or  TIFIA  contributions  to  a  project 
would  be  considered  as  part  of  the 
“non-Federal”  contribution.  Other 
commenters  questioned  how  FHWA 
would  define  a  “non-Federal” 
contribution  and  suggested  that  Federal 
investment  programs  from  other  Federal 
agencies  should  count  as  leveraging 
investment.  Under  general 
appropriations  principles,  a  grantee  may 
not  use  funds  provided  under  another 
Federal  program  as  a  non-Federal  match 
unless  specifically  authorized  by  law. 
However,  this  rule  does  not  apply  to 
Federal  loans.  Loans,  unlike  grants,  are 
expected  to  be  repaid  by  the  recipient 
using  its  own  funds.  As  a  clarification, 
funds  from  State  and  local  governments 
and  proceeds  from  Federal  loans  count 
toward  the  non-Federal  share,  and  these 


are  certainly  encouraged.  Thus,  PABs  or 
TIFIA  contributions  to  a  project  would 
be  considered  part  of  the  “non-Federal” 
contribution.  However,  FHWA  cannot 
accommodate  the  comments  requesting 
that  other  Federal  grant  programs  be 
considered  part  of  the  non-Federal 
contribution  in  the  final  rule  because,  as 
noted  above,  a  grantee  may  not  use 
funds  provided  under  another  Federal 
program  as  a  non-Federal  match  unless 
specifically  authorized  by  law.  Finally, 
one  commenter  suggested  that  the 
ability  of  a  project  to  attract  outside 
funding  should  not  be  part  of  the 
criteria  at  all.  The  law  is  clear  about 
outside  funding  being  part  of  the  rule, 
as  the  idea  is  to  encourage  as  much  non- 
Federal  investment  as  possible. 

Therefore,  the  final  rule  was  not 
changed  in  this  regard. 

One  commenter  expressed  concern 
that  private  companies  will  not  agree  to 
PPPs  if  funding  is  not  provided  for  an 
entire  program  of  integrated  or  related 
sub-projects  of  a  given  proposal.  There 
is  nothing  in  the  final  rule  that  prevents 
funding  for  a  full  program  for  eligible 
projects. 

Two  commenters  suggested  that  the 
non-Federal  contributions  to  the  project 
should  be  allowed  on  a  “pay-as-you-go” 
basis.  The  FHWA  will  permit  this 
method  as  long  as  the  constrained  long- 
range  transportation  plan  for  the  region 
shows  concrete  evidence  of  stable  and 
dependable  funding  sources  for  the 
entire  project. 

Section  505.9(b)(2) 

The  agency  received  no  comments 
regarding  this  section  and  made  no 
changes  to  the  final  rule. 

Section  505.9(b)(3) 

One  commenter  suggested  that  the 
PNRS  evaluation  criteria  should  include 
whether  a  project  both  improves  and 
protects  the  environment,  instead  of  one* 
or  the  other.  This  is  a  subtle  distinction 
given  that  the  legislative  language 
simply  requires  consideration  of  the 
extent  to  which  the  project  helps 
maintain  or  protect  the  environment 
and  a  project  could  theoretically  be 
approved  even  if  it  fails  to  do  either. 
Although  the  idea  that  the  project 
should  aim  to  do  both  is  a  very 
reasonable  one,  the  law  uses  the  word 
“or”  and  therefore  it  will  not  be 
changed  in  the  final  rule. 

There  were  several  suggestions  in  the 
comments  for  additional  and  more 
specific  environmental  criteria  to  clarify 
the  meaning  of  “maintaining  or 
improving”  the  environment  including 
air  quality,  energy  use,  water  quality, 
and  environmental  streamlining.  The 
FHWA  believes  these  are  more  measures 


than  criteria  and  thinks  it  best  that 
States  should  be  given  the  flexibility  to 
quantify  how  the  projects  maintain  or 
improve  the  environment.  Examples  of 
how  different  parameters  could  be 
quantified  can  be  included  in  project 
solicitations  or  guidance  documents. 

Section  505.9(b)(4) 

A  commenter  suggested  .that  a 
proposed  project  should  demonstrate 
the  need  for  Federal  support  and 
participation  because  multiple 
jurisdictions  or  the  private  sector  are 
affected  and  there  are  no  non-Federal 
mechanisms  to  implement  the  project. 
The  FHWA  agrees  with  this  suggestion 
and  believes  that  a  project  should 
demonstrate  why  it  requires  Federal 
support  beyond  apportioned  Federal-aid 
funding.  The  FHWA  has  added  this 
concept  to  the  list  of  factors  to  consider 
when  evaluating  a  proposed  project. 

Section  505.9(c) 

To  provide  for  a  more  coherent 
presentation  in  the  final  rule,  FHWA 
has  consolidated  the  proposed  rule’s 
sectioo  505.9(c)  into  section  505.9(a)(2) 
as  discussed  above.  The  FHWA  replaced 
the  text  of  section  505.9(c)  in  the  final 
rule  with  language  regarding  the  use  of 
publicly  available  data  or  data  that  can 
be  made  public  and  methodologies  that 
are  accepted  by  industry  practice  and 
standards.  This  was  added  to  the  final 
rule  in  response  to  comments  regarding 
the  PNRS  criteria  and  the  FHWA’s  belief 
that  additional  guidance  and 
clarification  was  required. 

Section  505.9(d) 

The  FHWA  added  this  subsection 
which  requires  that  measures  for  the 
selection  criteria  include  projections  for 
build  and  no-build  scenarios.  This  was 
added  in  response  to  comments 
regarding  the  criteria  and  FHWA’s  belief 
that  additional  guidance  and 
clarification  was  required.  A  commenter 
questioned  if  a  build/no  build  scenario 
could  be  undertaken  when  the  PNRS 
project  involves  replacement  or  major 
upgrade  of  an  existing  facility.  The 
FHWA  believes  that  an  applicant  can 
undertake  this  type  of  analysis  by 
comparing  the  impacts  of  not 
undertaking  the  project  with  the 
impacts  of  undertaking  the  project. 

Section  505.9(e) 

This  section  clarifies  elements  of  the 
PNRS  solicitation  process.  This  section 
was  added  by  FHWA  in  response  to 
comments  suggesting  the  identification 
of  specific  measures  and  weighting  for 
the  criteria.  The  FHWA  believes  these 
issues  are  most  appropriately  handled 
through  the  solicitation  process  or 
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guidance  documents  rather  than 
rulemaking.  The  FHWA  intends  to  use 
guidance  documents  or  solicitations  to 
provide  applicants  with  additional 
specific  information  related  to  the  use  of 
the  evaluation  criteria  identified  in  the 
rule. 

Section  505.9(f) 

The  FHWA  received  comments  that 
all  projects  under  this  Program  should 
comply  with  section  1904  of  SAFETEA- 
LU  which  requires  a  financial  and 
management  plan  for  all  projects.  The 
FHWA  agrees  and  has  included 
language  in  the  final  rule  under  this 
section  to  clarify  that  all  proposed  PNRS 
projects  are  required  to  follow  the 
FHWA’s  Major  Project  Guidance 
regardless  of  whether  they  meet  project 
cost  thresholds  for  classification  as  a 
major  project. 

Section  505. 1 1  Project  Evaluation  and 
Rating 

The  FHWA  received  15  comments  on 
section  505.11.  One  commenter 
suggested  that  a  new  category  should  be 
included  that  covers  projects  that  are 
not  yet  ready  for  recommendation.  The 
law  clearly  delineates  the  required 
categories  leaving  the  agency  no 
discretion  to  create  additional  ones. 
However,  the  FHWA  will  notify  every 
State  applicant  of  the  rating  for  its 
application.  This  will  permit  a  State  to 
withdraw  any  applications  which  are 
not  strong  candidates  for  funding  under 
this  Program.  The  ratings  will  remain  in 
effect  until  FHWA  issues  a  new  project 
solicitation.  At  the  time  of  a  new 
solicitation,  an  applicant  may  choose  to 
submit  a  new  or  revised  application,  or 
choose  to  submit  a  letter  to  FHWA 
indicating  that  the  current  application 
should  again  be  considered. 

Two  commenters  suggested  the  use  of 
a  point  system,  or  weighting  various 
criteria,  tp  provide  greater  clarity  in 
FFGA  ratings.  Other  commenters 
proposed  factors  that  must  be 
demonstrated  to  achieve  a  highly 
recommended  rating  for  the  various 
criteria  and  suggested  a  two-tiered 
rating  process.  The  FHWA  has 
determined  that  a  point  system 
determination  and  weighting  of  criteria 
are  most  appropriately  handled  through 
a  PNRS  project  solicitation  or  guidance 
documents  rather  than  in  a  rulemaking. 
The  PNRS  solicitation  or  guidance 
documents  are  the  appropriate  vehicles 
to  provide  additional  information  on  the 
weights  and  points  assigned  to  the 
v'arious  criteria  and  measures. 

One  commenter  suggested  that  FHWA 
could  recommend  projects  which  are 
highly  rated  under  the  PNRS  for  funding 
in  other  discretionary  programs.  Each 


FHWA  discretionary  program  has 
statutorily  defined  criteria.  Thus,  a 
project  that  satisfies  the  PNRS  criteria 
may  not  automatically  satisfy  the 
criteria  for  another  discretionary 
program.  Therefore,  the  final  rule 
cannot  accommodate  language  that 
would  automatically  qualify  PNRS 
projects  for  another  discretionary 
program.  However,  FHWA  will  work 
with  applicants  to  coordinate 
applications  for,  and  the  administration 
of,  other  Federal  programs. 

Several  commenters  addressed  the 
idea  of  how  to  choose  between  qualified 
projects.  One  suggestion  was  to  fund  a 
limited  number  of  projects  nationally 
from  this  Program.  The  number  of 
projects  funded  ultimately  depends  on 
the  overall  amount  of  funding  available 
for  this  Program,  which  at  this  point  is 
unknown.  The  FHWA  plans  to 
recommend  funding  the  highest  rated 
projects  based  on  the  outlined  criteria, 
and  those  projects  will  be  recommended 
for  FFGAs.  Another  commenter 
suggested  FHWA  configure  a  protocol 
for  deciding  between  projects  ranked  in 
the  “Highly  Recommended”  category,  in 
case  there  are  too  many  projects  in  that 
category.  The  FHWA  does  not  anticipate 
providing  rankings  within  rating 
categories.  However,  as  with  the  points 
and  weight  discussion  above,  if 
necessary,  the  PNRS  solicitation  or 
guidance  documents  will  provide 
additional  information  on  this  topic. 

There  were  several  comments 
regarding  ongoing  projects,  including  a 
suggestion  that  a  constant  process  of 
evaluation  and  selection  would  be 
useful.  The  FHWA  has  added  language 
to  the  final  rule  that  clarifies  that  any 
rating  or  evaluation  is  good  until  the 
next  evaluation  is  performed. 

Several  comments  also  addressed  the 
issue  of  the  current  projects  under  the 
Program,  and  whether  these  projects 
will  need  to  be  evaluated.  As  discussed 
in  the  summary  and  background 
sections,  the  funding  currently 
authorized  in  SAFETEA-LU  section 
1301  for  the  25  projects  designated  in 
subsection  (m)  of  section  1301  is  not 
subject  to  the  criteria  established  in  this 
part,  and  these  projects  will  not  be 
subject  to  the  evaluation  and  rating  as 
proposed  in  this  part  in  order  to  receive 
the  SAFETEA-LU  authorized  funding. 
However,  projects  currently  designated 
under  SAFETEA-LU  section  1301(m) 
will  be  required  to  compete  in  the 
evaluation  and  rating  process  for  any 
new  or  additional  discretionary  funding 
that  is  authorized  for  this  Program. 

A  suggestion  was  made  that  States 
should  be  able  to  submit  projects  for 
evaluation  after  completion  of  a  draft 
environmental  impact  statement.  The 


FHWA  has  modified  the  language  of  the 
final  rule  to  allow  flexibility  on  when 
applications  can  receive  a  rating, 
allowing  non-binding  ratings  and 
evaluations  any  time  in  the  project 
development  process  after  the  project’s 
concept  plan  is  developed.  These  non¬ 
binding  preliminary  ratings  and 
evaluations  will  be  reported  in  the 
appendix  of  the  Secretary’s  Annual 
Report  on  PNRS.  Any  project  that  has 
completed  PE  would  be  subject  to  a 
complete  and  final  evaluation.  At  that 
time,  a  rating  and  evaluation  will  be 
considered  complete  and  listed  in  the 
Secretary’s  Annual  Report  on  PNRS 
along  with  a  recommendation  on 
funding. 

Section  505.13  Federal  Government’s 
Share  of  Project  Cost 

The  FHWA  received  10  comments  on 
section  505.13.  One  commenter 
suggested  that  the  Federal  Government 
should  be  responsible  for  cost 
escalations  that  are  caused  by  Federal 
processes.  The  FHWA  does  not  believe 
that  complying  with  Federal  laws  and 
regulations  should  be  considered  a  cost 
escalation  for  a  project.  As  such,  the 
final  rule  does  not  address  this 
comment. 

Comments  in  this  section  again 
addressed  the  issue  of  Federal  funding 
for  PE.  As  is  the  case  for  similar  Federal 
grant  programs,  this  program  will  be 
able  to  reimburse  PE  work  for  those 
projects  receiving  a  FFGA,  or  those 
projects  can  use  the  non-Federal  funds 
spent  on  PE  toward  the  State’s  matching 
share.  The  FHWA  has  added  clarifying 
language  relating  to  this  issue  in  section 
505.15. 

Another  comment  specific  to  this 
section  suggested  that  financing  costs 
associated  with  assistance  of  bonds  be 
included  in  the  FFGA.  As  mentioned 
previously  in  the  discussion  of  the 
comments  under  section  505.5,  the  final 
rule  has  been  amended  to  make  it  clear 
that  debt  expenses  covered  under  Title 
23  are  eligible  to  be  included  in  the 
FFGA. 

In  general,  several  comments 
expressed  appreciation  for  this  Program 
and  the  fact  that  it  will  advance  large 
nationally  significant  projects  that  might 
otherwise  be  impossible  to  undertake 
from  a  financial  perspective. 

Section  505.15  Full  Funding  Grant 
Agreement 

The  FHWA  received  nine  comments 
relating  to  section  505.15.  General 
comments  on  this  section  and  others 
included  the  suggestion  that  only 
highway  projects  should  be  eligible  for 
an  FFGA  under  this  Program.  This 
would  be  incompatible  with  Title  23 
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eligibility,  which  is  what  is  prescribed 
in  the  law.  In  fact,  the  interpretation  of 
eligibility  is  intended  to  be  as  broad  as 
possible  rather  than  excluding  any 
particular  mode.  As  such,  FHWA  did 
not  make  this  change  to  the  final  rule. 

One  commenter  suggested  that 
something  other  than  an  FFGA  should 
be  used  for  projects  where  less  than  25 
percent  of  the  cost  is  provided  by  the 
Program.  The  idea  would  be  to  use  a 
simplified  grant  vehicle  with  a 
provision  to  prevent  cost  overruns  that 
make  FHWA  responsible  for  unexpected 
costs.  The  FFGA  is  required  by  the 
authorizing  statute  to  be  used  as  the 
funding  mechanism  for  this  Program. 
Additionally,  FHWA  believes  there  is 
sufficient  flexibility  in  the  FFGA 
mechanism  to  appropriately  scale  the 
agreement  to  a  project’s  complexity, 
size,  funding  situation,  and  percentage 
of  the  total  costs  that  will  be  covered. 
Therefore,  FHWA  has  not  changed  the 
language  in  the  final  rule. 

Two  commenters  suggested  that 
projects  in  this  Program  be 
automatically  included  in  the  Special 
Experimental  Program  No.  15  {SEP-15) 
for  PPPs,  or  the  Executive  Order  on 
Environmental  Stewardship  and 
Transportation  Project  Process  Review 
(Executive  Order  13274).  After  a  review 
of  these  programs,  FHWA  determined 
that  automatic  inclusion  in  either 
program  is  not  possible  or  desirable,  as 
projects  must  be  evaluated  on  a  case-by- 
case  basis  through  a  process  specified 
for  each  program.  The  vSEP-15  program 
is  designed  for  use  on  a  project-by- 
project  basis  to  experiment  with 
solutions  to  impediments  in  Title  23, 
the  regulations  under  Title  23,  and 
FHWA  policy,  to  the  use  of  PPPs  and 
innovative  project  delivery  techniques. 
However,  a  given  project  may  not  wish 
to  employ  any  experimental  features. 
The  FHWA  could  provide  priority  to 
PNRS  projects,  but  since  SEP-15  has  no 
predetermined  limitations  on  numbers 
of  projects,  priority,  as  such,  is  not  an 
issue.  The  Executive  Order  on 
Environmental  Stewardship  and 
Transportation  Project  Process  Review 
uses  a  separate  selection  process  with 
review  of  the  project  based  on  a 
different  set  of  established  criteria. 
Therefore,  FHWA  did  not  include 
language  that  provides  automatic 
inclusion  in  the  SEP-15  or  Executive 
Order  programs.  The  FHWA  encourages 
applicants  to  consider  applying  to  the 
SEP-15  program  if  the  project  could 
utilize  techniques  that  provide  solutions 
to  impediments  to  the  use  of  PPPs  and 
innovative  project  delivery.  The  FHWA 
will  work  with  applicants  to  coordinate 
the  application  for,  and  administration 
of,  other  Federal  programs. 


One  commenter  suggested  that  FHWA 
commit  to  providing  recommended 
projects  priority  consideration  under 
innovative  financing  programs  such  as 
TIFIA.  Since  one  of  the  TIFIA  program’s 
eight  statutory  selection  criteria  requires 
an  assessment  of  a  project’s  national  or 
regional  significance,  any  project 
selected  under  PNRS  would  meet  at 
least  partially  the  objectives  of  TIFIA, 
which  provides  credit  assistance  up  to 
33  percent  of  a  project’s  eligible  costs. 
Because  a  TIFIA  loan  application  must 
meet  additional  requirements  (such  as 
creditworthiness)  not  considered  under 
PNRS,  such  priority  consideration  may 
not  be  appropriate.  Accordingly,  FHWA 
did  not  add  language  to  the  final  rule 
providing  priority  consideration  under 
the  TIFIA  program.  However,  FHWA 
will  work  with  applicants  to  identify 
opportunities  to  pursue  TIFIA  and  other 
innovative  Federal  financial  assistance, 
ensuring  that  a  TIFIA  application,  if 
forthcoming,  would  be  coordinated 
within  the  agency. 

One  commenter  expressed  concern 
that  it  is  unrealistic  to  expect  that  all 
funding  could  be  guaranteed  by  non- 
Federal  sources  prior  to 
implementation.  Although  the  difficulty 
of  such  an  expectation  is  understood,  it 
is  nonetheless  important  that 
commitments  from  other  sources  be  in 
place  before  FHWA  commits  to  an 
FFGA.  The  rule  has  been  modified  to 
clarify  this  point. 

The  rule  also  adds  language  in 
response  to  comments  concerning  the 
reimbursement  of  expenses  as 
mentioned  in  the  section  505.13 
discussion.  Specifically,  language  was 
added  that  clarifies  that  the  use  of 
Advance  Construction  can  be  requested 
and  then  converted  to  PNRS  funding,  or 
other  eligible  Federal-aid  funding,  as 
part  of  an  FFGA.  Advanced 
Construction  approval  does  not 
constitute  a  commitment  that  future 
Federal  funds  will  be  approved  for  the 
project,  and  all  Federal  requirements 
must  be  met  prior  to  incurring  costs  in 
order  to  retain  eligibility  for  future 
FHWA  grant  assistance. 

Section  505. 1 7  Applicability  of  Title 
23,  U.S.  Code 

The  FHWA  received  two  comments 
on  section  505.17.  One  commenter 
encouraged  DOT  and  the  Surface 
Transportation  Policy  and  Revenue 
Study  Commission  to  advocate  wider 
eligibility  for  this  Program  as  we  move 
toward  the  next  statutory 
reauthorization.  This  suggestion  is  not 
directly  relevant  to  this  rulemaking,  and 
FHWA  did  not  make  any  changes  to  the 
final  rule. 


The  other  comment  on  this  section 
suggested  removing  the  prohibition  on 
allowing  funds  to  be  transferred  to  other 
agencies  because  this  may  impair 
multimodal  projects.  The  possibility  of 
impairment  notwithstanding,  this 
prohibition  is  specifically  stated  in  the 
authorizing  statute  and  cannot  be 
removed  through  a  regulatory  process. 
The  FHWA  recognizes  the  importance 
of  involving  other  DOT  agencies  during 
the  evaluation  and  administration  of 
certain  multimodal  projects.  To  the 
extent  practicable,  FHWA  will  engage 
other  DOT  modal  agencies  in  the 
evaluation  and  administration  of 
multimodal  projects  in  this  program. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  would  be  a  significant 
rulemaking  action  within  the  meaning 
of  Executive  Order  12866  and  would  be 
significant  within  the  meaning  of  the 
U.S.  Department  of  Transportation’s 
regulatory  policies  and  procedures.  This 
rulemaking  establishes  evaluation  and 
rating  procedures  for  Projects  of 
National  and  Regional  Significance  as 
mandated  in  section  1301  of  SAFETEA- 
LU. 

The  Projects  of  National  and  Regional 
Significance  program  is  a  newly  created 
and  complex  program,  receiving 
substantial  Federal  funding.  This  action 
is  considered  significant  because  of  the 
substantial  State  and  local  government, 
and  public  interest  in  the  administration 
of  this  newly  created  program.  Because 
this  program  is  dedicated  to 
constructing  critical  high-cost 
transportation  infrastructure  facilities 
that  address  critical  national  economic 
and  transportation  needs,  it  is  essential 
for  FHWA  to  develop  evaluations  and 
rating  criteria  to  ensure  that  selected 
projects  will  further  the  goals  of  the 
program. 

This  rule  is  not  anticipated  to 
adversely  affect,  in  a  material  way,  any 
sector  of  the  economy.  This  rulemaking 
sets  forth  evaluation  and  ratings  criteria 
for  project  proposals  in  the  Projects  of 
National  and  Regional  Significance 
Program,  which  will  result  in  only  • 
minimal  cost  to  program  applicants.  In 
addition,  this  rule  would  not  create  a 
serious  inconsistency  with  any  other 
agency’s  action  or  materially  alter  the 
budgetary  impact  of  any  entitlements, 
grants,  user  fees,  or  loan  programs. 
Consequently,  a  full  regulatory 
evaluation  is  not  required. 
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Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  5  U.S.C. 
601-612)  we  have  evaluated  the  effects 
of  this  action  on  small  entities  and  have 
determined  that  the  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  rule  addresses  evaluation  and 
rating  procedures  for  States  wishing  to 
submit  project  proposals  for  Projects  of 
National  and  Regional  Significance.  As 
such,  it  affects  only  States  and  States  are 
not  included  in  the  definition  of  small 
entity  set  forth  in  5  U.S.C.  601. 

Therefore,  the  Regulatory  Flexibility  Act 
does  not  apply,  and  the  FHWA  certifies 
that  this  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  does  not  impose  unfunded 
mandates  as  defined  by  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104—4;  109  Stat.  48).  This  rule  will  not 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $136.1 
million  or  more  in  any  one  year  (2 
U.S.C.  1532).  Additionally,  the 
definition  of  “Federal  Mandate”  in  the 
Unfunded  Mandates  Reform  Act 
excludes  financial  assistance  of  the  type 
in  which  State,  local,  or  tribal 
governments  have  authority  to  adjust 
their  participation  in  the  program  in 
accordance  with  changes  made  in  the 
program  by  the  Federal  Government.  (2 
U.S.C.  658,  1502).  The  Federal-aid 
highway  program  permits  this  type  of 
flexibility. 

Executive  Order  13132  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  and  the  FHWA  has  determined 
that  this  action  would  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  federalism 
assessment.  The  FHWA  has  also 
determined  that  this  action  would  not 
preempt  any  State  law  or  State 
regulation  or  affect  the  States’  ability  to 
discharge  traditional  State  governmental 
functions. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 


Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  (44  U.S.C.  3501),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulations.  The  FHWA 
has  determined  that  this  proposal  does 
not  contain  collection  of  information 
requirements  for  the  purposes  of  the 
PRA.  The  FHWA  does  not  anticipate 
receiving  project  proposals  from  ten  or 
more  States  in  any  giveii  year  because 
of  the  nature  of  the  projects  eligible 
under  the  PNRS  program.  These  projects 
are  critical,  high-cost  transportation 
infrastructure  facilities  that  often 
include  multiple  levels  of  government, 
agencies,  modes  of  transportation,  and 
transportation  goals  and  planning 
processes  that  are  not  easily  addressed 
or  funded  within  existing  surface 
transportation  program  categories.  In 
fact,  the  Congress  has  identified  only  25 
such  projects  for  funding  over  the  5-year 
authorization  period  currently 
established  for  this  program. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this 
proposed  action  for  the  purpose  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321-4347)  and  has 
determined  that  the  establishment  of  the 
evaluation  and  rating  procedures  for 
proposed  Projects  of  National  and 
Regional  Significance,  as  required  by 
the  Congress  in  SAFETEA-LU,  would 
not  have  any  effect  on  the  quality  of  the 
environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulator^' 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  505 

Grant  programs — transportation. 
Highways  and  roads,  Intermodal 
transportation. 

Issued  on:  October  15,  2008. 

Thomas  J.  Madison, 

Federal  Highway  Administrator, 
m  In  consideration  of  the  foregoing,  the 
FHWA  adds  new  part  505  to  title  23, 
Code  of  Federal  Regulations,  to  read  as 
follows; 


PART  505— PROJECTS  OF  NATIONAL 
AND  REGIONAL  SIGNIFICANCE 
EVALUATION  AND  RATING 

Sec. 

505.1  Purpose. 

505.3  Policy. 

505.5  Definitions. 

505.7  Eligibility. 

505.9  Criteria  for  grants. 

505.11  Project  evaluation  and  rating. 

505.13  Federal  Government’s  share  of 
project  cost. 

505.15  Full  funding  grant  agreement. 

505.17  Applicability  of  Title  23,  U.S.  Code. 

Authority:  Section  1301  of  the  Safe, 
Accountable,  Flexible,  Efficient 
Transportation  Equity  Act:  A  Legacy  for 
Users  (Pub.  L.  109-59;  119  Stat.  1144);  23 
U.S.C.  315;  49  CFR  1.48. 

§505.1  Purpose. 

The  purpose  of  this  part  is  to  establish 
evaluation,  rating,  and  selection 
guidelines  for  funding  proposed  Projects 
of  National  and  Regional  Significance 
(PNRS). 

§505.3  Policy. 

A  Project  of  National  and  Regional 
Significance  should  quantitatively 
improve  the  throughput  or  provide  long 
term  congestion  relief  for  passenger  or 
freight  movement  for  a  part  of  the 
transportation  network  and  clearly 
connect  this  improvement  to  sustainable 
economic  productivity  for  the  nation  or 
the  region  in  which  it  is  located. 

§  505.5  Definitions. 

Unless  otherwise  specified  in  this 
part,  the  definitions  contained  in  23 
U.S.C.  101(a)  are  applicable  to  this  part. 
In  addition,  the  following  definitions 
apply: 

Applicant  means  either: 

(1)  A  State  Transportation 
Department,  or 

(2)  A  group  of  State  Transportation 
Departments,  with  one  State  acting  as 
the  project  lead. 

Eligible  Project  means  any  surface 
transportation  project  or  set  of 
integrated  surface  transportation 
projects  closely  related  in  the  function 
they  perform  eligible  for  Federal 
assistance  under  title  23,  United  States 
Code,  including  public  or  private  rail 
facilities  providing  benefits  to  highway 
users,  surface  transportation 
infrastructure  modifications  to  facilitate 
intermodal  interchange,  transfer,  and 
access  into  and  out  of  ports  and  other 
activities  eligible  under  such  title. 

Eligible  Project  Costs  means  the  costs 
pertaining  to  an  eligible  project  for: 

(1)  Development  phase  activities, 
including  planning,  feasibility  analysis, 
revenue  forecasting,  environmental 
review,  preliminary  engineering  and 


Federal  Register / Vol.  73,  No.  207 /Friday,  October  24,  2008 /Rules  and  Regulations 


63371- 


design  work,  and  other  preconstruction  < 
activities',  •.  ^  .  ^  ■ 

(2)  Construction,  reconstruction, 
rehabilitation,  and  acquisition  of  real 
property  (including  land  related  to  the 
project  and  improvements  to  land), 
environmental  mitigation,  construction 
contingencies,  acquisition  of  equipment, 
and  operational  improvements:  and 

(3)  all  debt  financing  costs  authorized 
by  23  U.S.C.  122. 

Full  Funding  Grant  Agreement 
(FFGA)  means  the  agreement  used  to 
provide  Federal  financial  assistance 
under  title  23,  United  States  Code,  for 
Projects  of  National  and  Regional 
Significance.  An  FFGA  defines  the 
scope  of  the  project,  establishes  the 
maximum  amount  of  Government 
financial  assistance  for  the  project, 
covers  the  period  of  time  for  completion 
of  the  project,  facilitates  the  efficient 
management  of  the  project  in 
accordance  with  applicable  Federal 
statutes,  regulations,  and  policy, 
including  oversight  roles  and 
responsibilities,  and  other  terms  and 
conditions. 

§505.7  Eligibility. 

To  be  eligible  for  assistance  under  this 
program: 

(a)  A  project  meeting  the  definition  of 
an  eligible  project  under  505.5  of  this 
section  located  fully  within  one  State 
shall  have  eligible  project  costs  that  are 
quantified  in  the  project  proposal  as 
equal  to  or  exceeding  the  lesser  of: 

(1)  $500,000,000;  or 

(2)  75  percent  of  the  amount  of 
Federal  highway  assistance  funds 
apportioned  for  the  most  recently 
completed  fiscal  year  to  the  State  in 
which  the  project  is  located. 

(b)  A  multi-State  project  meeting  the 
definition  of  an  eligible  project  under 
505.5  of  this  section  shall  have  eligible 
project  costs  that  are  quantified  in  the 
project  proposal  as  equal  to  or 
exceeding  the  lesser  of: 

(1)  $500,000,000;  or 

(2)  75  percent  of  the  amount  of 
Federal  highway  assistance  funds 
apportioned  for  the  most  recently 
completed  fiscal  year  to  the  State  in 
which  the  project  is  located  that  has  the 
largest  apportionment. 

§  505.9  Criteria  for  grants. 

(a)  The  Secretary  will  approve  a  grant 
for  a  Project  of  National  and  Regional 
Significance  project  only  if  the  Secretary 
determines,  based  upon  information 
submitted  by  the  applicant,  that  the 
project: 

(1)  Is  based  on  the  results  of 
preliminary  engineering: 

(2)  Is  supported  by  an  acceptable 
degree  of  non-Federal  financial 


commitments,  including  evidence  of 
stable  and  dependable  financing  sources 
to  construct,  maintain,  and  operate  the 
infrastructure  facility.  In  evaluating  a 
non-Federal  financial  commitment,  the 
Secretary  shall  require  that: 

(i)  The  proposed  project  plan  provides 
for  the  availability  of  contingency 
amounts  that  the  Secretary  determines 
to  be  reasonable  to  cover  unanticipated 
cost  increases;  and 

(ii)  Each  proposed  non-Federal  source 
of  capital  and  operating  financing  is 
stable,  reliable,  and  available  within  the 
proposed  project  timetable.  In  assessing 
the  stability,  reliability,  and  availability 
of  proposed  sources  of  non-Federal 
financing,  the  Secretary  will  consider; 

(A)  Existing  financial  commitments; 

(B)  The  degree  to  which  financing 
sources  are  dedicated  to  the  purposes 
proposed; 

(C)  Any  debt  obligation  that  exists  or 
is  proposed  by  the  recipient  for  the 
proposed  project;  and 

(D)  The  extent  to  which  the  project 
has  a  non-Federal  financial  commitment 
that  exceeds  the  required  non-Federal 
share  of  the  cost  of  the  project. 

(3)  Emerges  from  the  metropolitan 
and  Statewide  planning  process, 
consistent  with  23  CFR  Part  450; 

(4)  Is  justified  based  on  the  ability  of 
the  project: 

(i)  To  generate  national  and/or 
regional  economic  benefits,  as 
evidenced  by,  but  not  limited  to: 

(A)  The  creation  of  jobs,  expansion  of 
business  opportunities,  and  impacts  to 
the  gross  domestic  product  due  to 
quantitatively  increased  throughput: 

(B)  The  amount  and  importance  of 
freight  and  passenger  travel  served;  and 

(C)  The  demographic  and  economic 
characteristics  of  the  area  served. 

(ii)  To  allocate  public  and  private 
costs  commensurate  with  the  share  of 
public  and  private  benefits  and  risks; 

(iii)  To  generate  long-term  congestion 
relief  that  impacts  the  State,  the  region, 
and  the  Nation,  as  evidenced  by,  but  not 
limited  to: 

(A)  Congestion  levels,  delay  and 
consequences  of  delay; 

(B)  Efficiency  and  effectiveness  of 
congestion  mitigation;  and 

(C)  Travel  time  reliability. 

(iv)  To  improve  transportation  safety, 
including  reducing  transportation 
accidents,  injuries,  and  fatalities,  as 
evidenced  by,  but  not  limited  to, 
number,  rate  and  consequences  of 
crashes,  injuries  and  fatalities  in  the 
affected  region  and  corridor; 

(v)  To  otherwise  enhance  the  national 
transportation  system  by  improving 
throughput;  and 

(vi)  To  garner  support  for  non-Federal 
financial  commitments  and  provide 


evidence  of  stable  and  dependable 
financing  sources  to  construct, 
maintain,  and  operate  the  infrastructure 
facility. 

(b)  In  selecting  projects  under  this 
section,  the  Secretary  will  consider  the 
extent  to  which  the  project: 

(1)  Leverages  Federal  investment  by 
encouraging  non-Federal  contributions 
to  the  project,  including  contributions 
firom  public-private  partnerships; 

(2)  Uses  new  technologies,  including 
intelligent  transportation  systems,  that 
enhance  the  efficiency  of  the  project; 

(3)  Helps  maintain  or  protect  the 
environment:  and 

(4)  Demonstrates  that  the  proposed 
project  cannot  be  readily  and  efficiently 
realized  without  Federal  support  and 
participation. 

(c)  All  information  submitted  as  part 
of  or  in  support  of  an  application  shall 
use  publicly  available  data  or  data  that 
can  be  made  public  and  methodologies 
that  are  accepted  by  industry  practice 
and  standards. 

(d)  Measures  for  the  selection  criteria 
shall  include  projections  for  both  the 
build  and  no-huild  scenarios. 

(e)  PNRS  solicitations  or  guidance 
documents  will  contain,  as  needed, 
additional  specific  information 
regarding  measures,  weighting,  and  use 
of  these  criteria. 

(f)  All  proposed  PNRS  projects  are 
required  to  comply  with  the 
requirements  of  23  U.S.C.  106(h) 
regardless  of  whether  the  project  meets 
project  cost  threshold  for  classification 
as  a  major  project. 

§  505.1 1  Project  evaluation  and  rating. 

(a)  The  Secretary  shall  evaluate  and 
rate  each  proposed  project  as  “highly 
recommended,”  “recommended,”  or 
“not  recommended”  based  on  the 
criteria  in  section  505.9  of  this  part. 
Individual  ratings  of  “highly 
recommended,”  “recommended,”  or 
“not  recommended”  will  be  conducted 
for  each  of  the  selection  criteria. 

(b)  In  response  to  a  PNRS  project 
solicitation  a  State  may  submit  a  project 
for  a  non-binding  preliminary  rating  and 
evaluation  at  any  point  in  the  project 
development  after  the  project’s  concept 
plan  is  developed. 

(c)  Non-binaing  preliminary  rating 
and  evaluation  will  be  reported  in  the 
appendix  of  the  Secretary’s  Annual 
Report  on  PNRS. 

(a)  A  rating  and  evaluation  will  be 
considered  complete  and  listed  in  the 
Secretar>'’s  Annual  Report  on  PNRS 
only  after  preliminary  engineering  is 
completed. 

(e)  The  rating  and  evaluation  for  a 
proposed  project  will  remain  valid  until 
the  closing  date  of  the  next  PNRS 
solicitation. 
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§  505.1 3  Federal  Government’s  share  of 
project  cost. 

(a)  Based  on  engineering  studies, 
studies  of  economic  feasibility,  and 
information  on  the  expected  use  of 
equipment  or  facilities,  the  Secretary 
shall  estimate  the  project’s  eligible 
costs. 

(b)  A  FFGA  for  the  project  shall  not 
exceed  80  percent  of  the  eligible  project 
cost.  A  refund  or  reduction  of  the 
remainder  may  only  be  made  if  a  refund 
of  a  proportional  amount  of  the  grant  of 
the  Federal  Government  is  made  at  the 
same  time. 

§  505.1 5  Full  funding  grant  agreement. 

(a)  A  proposed  project  may  not  be 
funded  under  this  program  unless  the 
Secretary  finds  that  the  project  meets 
the  requirements  of  this  part  and  there 
is  a  reasonable  likelihood  that  the 
project  will  continue  to  meet  such 
requirements. 

(b)  A  project  financed  under  this 
section  shall  he  carried  out  through  a 
FFGA.  The  Secretary  shall  enter  into  a 
FFGA  based  on  the  evaluations  and 
ratings  required  herein,  and  in 
accordance  with  the  terms  specified  in 
section  1301(g)(2)  of  the  Safe, 
Accountable,  Flexible,  Efficient 
Transportation  Equity  Act:  A  Legacy  for 
Users,  (Pub.  L.  109-59;  119  Stat.  1144). 

(c)  A  FFGA  will  be  entered  into  only 
after  the  project  has  commitments  for 
non-Federal  funding  in  place  and  all 
other  requirements  are  met. 

(d)  A  State  may  request  the  use  of 
Advanced  Construction  for  the  project 
and  subsequently  convert  those  funds  to 
an  eligible  Federal-aid  funding  category 
or  to  PNRS  funding  as  pcirt  of  the  FFGA. 

§  505.1 7  Applicability  of  Title  23,  U.S. 

Code. 

Funds  made  available  to  carry  out  this 
section  shall  be  available  for  obligation 
in  the  same  manner  as  if  such  funds 
were  apportioned  under  chapter  1  of 
title  23,  United  States  Code;  except  that 
such  funds  shall  not  be  transferable  to 
other  agencies  and  shall  remain 
available  until  expended  and  the 
Federal  share  of  the  cost  of  a  Project  of 
National  and  Regional  Significance  shall 
be  as  provided  in  section  505.13. 

[FR  Doc.  E8-25382  Filed  10-23-08;  8:45  am] 
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Treatment  of  Payments  in  Lieu  of 
Taxes  Under  Section  141 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  which  modify  the  standards 
for  treating  certain  payments  in  lieu  of 
taxes  or  other  tax  equivalency  payments 
(pilots)  as  generally  applicable  taxes 
for  purposes  of  the  private  security  or 
payment  test  under  section  141  of  the 
Internal  Revenue  Code  (Code).  This 
action  is  being  taken  in  order  to  provide 
issuers  of  tax-exempt  bonds  with 
guidance  on  whether  PILOTs  are 
eligible  to  be  treated  as  generally 
applicable  taxes  for  this  purpose.  The 
regulations  affect  State  and  local 
governmental  issuers  of  tax-exempt 
bonds. 

DATES:  Effective  Date:  These  regulations 
are  effective  on  October  24,  2008. 

Applicability  Dates:  For  dates  of 
applicability,  see  §  1.141-15(k). 

FOR  FURTHER  INFORMATION  CONTACT: 

Carla  Young  at  (202)  622-3980  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  amends  the  Income 
Tax  Regulations  (26  CFR  part  1)  under 
section  141  to  modify  and  clarify  the 
standards  for  treating  PILOTs  as 
generally  applicable  taxes  for  purposes 
of  the  private  security  or  payment  test 
under  section  141. 

Final  regulations  under  section  141 
were  published  in  the  Federal  Register 
on  January  16, 1997  (62  FR  2275)  (1997 
Regulations),  to  provide  comprehensive 
guidance  on  most  aspects  of  the  private 
activity  bond  restrictions.  On  October 
19,  2006,  the  IRS  published  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  (71  FR  61693)  (Proposed 
Regulations)  regarding  the  standards  for 
treating  PILOTs  as  generally  applicable 
taxes  for  purposes  of  the  private  security 
or  payment  test  under  section  141.  In 
the  Proposed  Regulations,  the  Treasury 
Department  and  the  IRS  solicited  public 
comments  and  invited  interested  parties 
to  a  public  hearing  scheduled  for 
Febniary  13,  2007.  On  January  30,  2007, 
the  Treasury  Department  and  the  IRS 
cancelled  the  public  hearing  because  no 


requests  to  speak  at  the  hearing  were 
received,  and  published  a  notice  of  such 
cancellation  in  the  Federal  Register  (72 
FR4220). 

The  Treasury  Department  and  the  IRS 
received  a  number  of  written  comments 
on  the  Proposed  Regulations.  After 
consideration  of  the  written  comments, 
the  Proposed  Regulations  are  adopted, 
with  revisions,  as  final  regulations  by 
this  Treasury  decision  (Final 
Regulations).  The  revisions  are 
discussed  in  the  preamble. 

Explanation  of  Provisions 

/.  Introduction 

In  general,  interest  on  State  and  local 
governmental  bonds  is  excludable  from 
gross  income  under  section  103  of  the 
Code.  Interest  on  a  private  activity  bond, 
other  than  a  qualified  bond  under 
section  141(e),  is  not  excludable  from 
gross  income.  Section  141(a)  classifies  a 
bond  as  a  private  activity  bond  if  it  is 
part  of  an  issue  that  meets  both  the 
private  business  use  test  under  section 
141(b)(1)  (private  business  use  test)  and 
the  private  security  or  payment  test 
under  section  141(b)(2)  (private 
payment  test).  In  addition,  section 
141(a)  independently  treats  a  bond  as  a 
private  activity  bond  if  it  is  part  of  an 
issue  that  meets  the  private  loan  test 
under  section  141(c). 

Section  141(b)(2)  provides  generally 
that  an  issue  meets  the  private  payment 
test  if  the  payment  of  the  debt  service 
on  more  than  10  percent  of  the  proceeds 
of  such  issue  is  (under  the  terms  of  such 
issue  or  any  underlying  arrangement) 
directly  or  indirectly  (1)  secured  by  any 
interest  in  property  used  or  to  be  used 
for  a  private  business  use,  or  payments 
in  respect  of  such  property,  or  (2)  to  be 
derived  from  payments  (whether  or  not 
to  the  issuer)  in  respect  of  property,  or 
borrowed  money,  used  or  to  be  used  for 
a  private  business  use. 

11.  Private  Payment  Test  in  General 

Sections  1.141-4(c)  and  1.141-4(d)  of 
the  1997  Regulations  provide  general 
rules  for  purposes  of  application  of  the 
private  payment  test.  Private  payments 
generally  include  any  payments  made, 
directly  or  indirectly,  by  any 
nongovernmental  person  that  is  a 
private  business  user  of  proceeds  during 
a  period  of  private  business  use  and  any 
payments  made  with  respect  to  property 
financed  with  proceeds  of  an  issue 
during  a  period  of  private  business  use, 
whether  or  not  made  by  a  private 
business  user.  In  addition,  private 
payments  include  property  and 
payments  in  respect  of  property  that  are 
used  or  to  he  used  for  private  business 
use  to  the  extent  that  any  interest  in  that 
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property  or  payments  serves  as  security 
for  the  payment  of  debt  service  on  an 
issue. 

III.  Generally  Applicable  Taxes 
Exception 

Section  1.141-4{e)  of  the  1997 
Regulations  provides  an  exception  to 
the  otherwise  broad  scope  of  payments 
taken  into  account  under  the  private 
payment  test  in  the  case  of  generally 
applicable  taxes.  Thus,  §  1.141-4(e)(l) 
provides  that  for  purposes  of  the  private 
security  or  payment  test,  generally 
applicable  taxes  are  not  taken  into 
account  (that  is,  are  not  payments  from 
a  nongovernmental  person  and  are  not 
payments  in  respect  of  property  used  for 
a  private  business  use).  In  general,  the 
purpose  of  the  generally  applicable 
taxes  exception  is  to  allow  eligible  tax 
payments  made  with  respect  to  property 
or  services  to  be  used  to  pay  debt 
service  on  an  issue  without  causing 
private  payments.  For  this  purpose, 

§  1.141-4{e)(2)  of  the  1997  Regulations 
defines  a  generally  applicable  tax  to 
mean  an  enforced  contribution  exacted 
pursuant  to  legislative  authority  in  the 
exercise  of  the  taxing  power  that  is 
imposed  and  collected  for  the  purpose 
of  raising  revenue  to  be  used  for 
governmental  purposes.  To  qualify  as  a 
generally  applicable  tax,  a  tax  must  have 
a  uniform  rate  that  is  applied  to  all 
persons  of  the  same  classification  in  the 
appropriate  jurisdiction,  and  the  tax 
must  have  a  generally  applicable 
manner  of  determination  and  collection. 

Section  1.141— 4(e)(4){i)  provides  that 
a  tax  does  not  have  a  generally 
applicable  manner  of  determination  and 
collection  to  the  extent  that  one  or  more 
taxpayers  make  any  impermissible 
agreements  relating  to  the  payment  of 
those  taxes.  Section  1.141-4(e)(4)(ii)  and 
(iii)  of  the  1997  Regulations  set  forth 
permissible  and  impermissible 
agreements  for  this  purpose.  An 
example  of  a  permissible  agreement  that 
does  not  cause  a  tax  to  fail  to  have  a 
generally  applicable  manner  of 
determination  and  collection  includes 
an  agreement  to  reduce  or  limit  the 
amount  of  taxes  collected  to  further  a 
bona  fide  governmental  purpose.  For 
example,  an  agreement  to  abate  taxes  to 
encourage  a  property  owner  to 
rehabilitate  property  in  a  distressed  area 
is  a  permissible  agreement. 

Section  1.141-4(e){3)  of  the  1997 
Regulations  provides  that  a  payment 
does  not  qualify  as  a  generally 
applicable  tax  if  it  is  a  special  charge  for 
a  special  privilege  granted  or  service 
rendered.  This  provision  further 
provides  that  special  assessments  paid 
hy  property  owners  benefiting  from 
financed  improvements  are  not 


generally  applicable  taxes.  This 
provision  includes  an  example  that  a  tax 
or  PILOT  that  is  limited  to  the  property 
or  persons  benefited  by  an  improvement 
is  not  a  generally  applicable  tax. 

The  Proposed  Regulations  generally 
did  not  address  the  special  charge 
limitation  on  generally  applicable  taxes. 
Commentators  suggested  clarifying  the 
scope  of  this  special  charge  limitation 
and  its  application  in  the  context  of 
PILOTS. 

The  Final  Regulations  clarify  and 
illustrate  the  scope  of  the  special  charge 
limitation  on  generally  applicable  taxes. 
The  Final  Regulations  provide  that  a 
special  charge  includes  a  payment  for  a 
special  privilege  granted  or  regulatory 
function  (for  example,  a  license  fee),  a 
service  rendered  (for  example,  a 
sanitation  services  fee),  a  use  of 
property  (for  example,  rent),  or  a 
payment  in  the  nature  of  a  special 
assessment  to  finance  capital 
improvements  that  is  imposed  on  a 
limited  class  of  persons  based  on 
benefits  received  from  the  capital 
improvements  financed  with  the 
assessment.  The  Final  Regulations 
illustrate  that  a  special  assessment  to 
finance  infrastructure  improvements  in 
a  new  industrial  park  (such  as 
sidewalks,  streets,  streetlights,  emd 
utility  infrastructure  improvements)  that 
is  imposed  on  a  limited  class  of  persons 
composed  of  property  owners  within 
the  industrial  park  who  benefit  from 
those  improvements  is  a  special  charge. 
The  Final  Regulations  also  illustrate 
that,  by  contrast,  an  otherwise-qualified 
generally  applicable  tax  (for  example,  a 
generally  applicable  ad  valorem  tax  on 
all  real  property  within  a  governmental 
taxing  jurisdiction)  or  an  eligible  PILOT 
that  is  based  on  such  a  generally 
applicable  tax  is  not  treated  as  a  special 
charge  merely  because  the  taxes  or 
PILOTS  received  are  used  for 
governmental  or  public  purposes  in  a 
manner  that  benefits  particular  property 
owners. 

IV.  Certain  Payments  in  Lieu  of  Taxes 
Treated  as  Generally  Applicable  Taxes 

Section  1.141-4(e)(5)  of  the  1997 
Regulations  treats  PILOTs  as  generally 
applicable  taxes  if;  (1)  The  payments  are 
commensurate  with  and  not  greater  than 
the  amounts  imposed  by  the  statute  for 
a  tax  of  general  application;  and  (2)  The 
payments  are  designated  for  a  public 
purpose  and  are  not  special  charges  (as 
described  in  §  1.141-4(e)(3)).  Section 
1.141-4(e)(5)  of  the  1997  Regulations 
further  provides  an  example  which 
states  that  a  PILOT  made  in 
consideration  for  the  use  of  property 
financed  with  tax-exempt  bonds  is 
treated  as  a  special  charge. 


The  Proposed  Regulations  proposed 
to  clarify  and  to  tighten  the 
commensurate  standard  for  PILOTs  to 
better  ensure  a  reasonably  close 
relationship  between  eligible  PILOTs 
and  generally  applicable  taxes.  In 
particular,  the  Proposed  Regulations 
proposed  to  define  the  commensurate 
standard  to  provide  generally  that  an 
eligible  PILOT  payment  must  represent 
a  fixed  percentage  of,  or  reflect  a  fixed 
adjustment  to,  the  amount  of  generally 
applicable  taxes  in  each  year,  based  on 
comparable  current  valuation 
assessments.  Commentators  suggested 
that  the  proposed  commensurate 
standard  was  unduly  restrictive  and 
suggested  allowing  fixed-payment 
PILOTs.  The  Treasury  Department  and 
the  IRS  decline  to  adopt  this  suggestion 
to  allow  fixed-payment  PILOTs.  The 
Final  Regulations  generally  continue  the 
approach  to  the  commensurate  standard 
in  the  Proposed  Regulations  because  the 
Treasury  Department  and  the  IRS 
continue  to  believe  that  this  approach 
will  better  ensure  a  reasonably  close 
relationship  between  eligible  PILOTs 
and  generally  applicable  taxes. 

The  Final  Regulations  refine  the 
commensurate  standard  in  certain 
technical  respects  in  response  to  public 
comments.  The  Proposed  Regulations 
proposed  to  permit  only  a  single  change 
in  the  measure  of  a  PILOT  in  relation  to 
an  underlying  generally  applicable  tax 
following  completion  of  the 
development  of  the  subject  property. 
Commentators  suggested  allowing 
broader  flexibility  for  phased 
adjustments  to  PILOTs  during  the 
development,  construction,  or  initial 
start-up  period  of  the  property.  The 
Final  Regulations  adopt  this  comment. 

The  Proposed  Regulations  also 
proposed  to  treat  any  payment  based  in 
any  way  on  debt  service  on  an  issue  as 
impermissible  under  the  commensurate 
standard.  Commentators  suggested  that 
this  limitation  is  overly  broad  and  could 
prohibit  any  use  of  PILOTs  to  pay  debt 
service  on  an  issue.  The  Final 
Regulations  do  not  prohibit  any  use  of 
PILOTS  to  pay  debt  service  on  an  issue, 
but  provide  that  a  PILOT  is  not 
commensurate  with  a  generally 
applicable  tax  if  the  PILOT  is  set  at  a 
fixed  dollar  amount  (for  example,  fixed 
debt  service  on  a  bond  issue)  that 
cannot  vary  with  changes  in  the  level  of 
tlie  generally  applicable  tax  on  which  it 
is  based. 

Section  1.141-4(e)(5)  of  the  1997 
Regulations  and  the  Proposed 
Regulations  require  designation  of 
PILOTS  for  a  “public  purpose.”  Section 
1.141— 4(e)(2)  of  the  1997  Regulations 
requires  use  of  generally  applicable 
taxes  for  “governmental  purposes.” 
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These  references  to  the  designation  of 
PILOTS  for  a  public  purpose  and  to  the 
use  of  generally  applicable  taxes  for 
governmental  purposes  were  intended 
to  refer  to  the  same  standard.  In  this 
regard,  longstanding  Revenue  Rulings 
on  the  definition  of  generally  applicable 
taxes  under  section  164  on  which  the 
section  141  definition  was  based  have 
consistently  required  the  use  of 
generally  applicable  taxes  for  “public  or 
governmental  purposes.”  See,  for 
example.  Rev.  Rul.  71-49  (1971-1  CB 
103);  Rev.  Rul.  61-152  (1961-2  CB  42) 
(see  §601.601(d)(2)(ii)(h).  To  clarify  the 
intended  uniform  standard  for  the  use  of 
generally  applicable  taxes  and  eligible 
PILOTS,  the  Final  Regulations  adopt 
consistent  terminology  to  state  this 
uniform  standard. 

The  1997  Regulations  and  the 
Proposed  Regulations  require 
“designation”  of  eligible  PILOTs  for 
public  purposes.  Commentators 
suggested  clarifying  this  designation 
principle  to  require  “application”  of 
PILOTS  for  public  purposes  or  to  deem 
PILOTS  as  duly  designated  upon 
commingling  with  other  governmental 
taxes  or  revenues.  In  response  to  this 
comment,  the  Final  Regulations  require 
use  of  an  eligible  PILOT  for 
governmental  or  public  purposes  for 
which  the  underlying  generally 
applicable  tax  on  which  it  is  based  may 
be  used. 

The  Proposed  Regulations  proposed 
to  eliminate  the  example  in  the  last 
sentence  of  §  1.141-4(e)(5)(ii)  of  the 
1997  Regulations,  which  illustrated  that 
a  PILOT  made  in  consideration  of  the 
use  of  property  financed  with  tax- 
exempt  bonds  is  treated  as  a  special 
charge.  Most  commentators  supported 
this  proposed  change  and  one 
commentator  objected  to  this  proposed 
change.  The  Final  Regulations  remove 
this  example,  but  address  the  issue 
raised  in  this  example  separately  in 
clarifying  guidance  on  the  “special 
charge”  limitation  on  generally 
applicable  taxes  under  §  1.141-4(e)(3). 

A  payment  made  “in  consideration  for 
the  use  of  property”  is  more  properly 
characterized  as  rent  or  an  installment 
sale  payment  for  the  use  of  property. 

The  Final  Regulations  clarify  that, 
among  other  special  charges,  a  payment 
for  the  use  of  property  (for  example, 
rent)  is  treated  as  a  special  charge  under 
§  1.141-4(e)(3).  Further,  the  reference  to 
tax-exempt  bond  financing  in  the 
referenced  example  caused  confusion 
because  the  presence  or  absence  of  tax- 
exempt  bond  financing  properly  is 
irrelevant  to  the  determination  of 
whether  a  payment,  in  substance,  is  in 
the  nature  of  a  special  charge  for  the  use 
of  property  or  a  generally  applicable  tax. 


The  above-described  revision  with 
respect  to  the  referenced  example 
represents  a  technical  clarification 
rather  than  a  substantive  change. 

Effechve/Applicability  Dates 

The  Proposed  Regulations  w'ere 
published  on  October  19,  2006,  and 
were  proposed  to  apply  to  bonds  sold 
on  or  after  February  16,  2007.  This 
proposed  effective  date  was  intended  to 
accommodate  completion  of  bond  issues 
for  projects  in  progress  under  the  1997 
Regulations.  Commentators  indicated 
that  the  proposed  effective  date  of  the 
Proposed  Regulations  was  insufficient 
to  accommodate  completion  of  bond 
issues  for  projects  substantially  in 
progress.  Commentators  also  requested 
transitional  relief  for  refundings  of 
bonds  issued  before  the  effective  date  of 
the  Proposed  Regulations. 

The  Final  Regulations  generally  apply 
to  bonds  sold  on  or  after  October  24, 
2008. 

In  response  to  public  comments,  the 
Final  Regulations  provide  a  transitional 
rule  for  refundings.  Under  this 
transitional  rule,  the  1997  Regulations 
may  continue  to  be  applied  to  certain 
refundings  of  bonds  that  were  sold 
before  the  dates  of  applicability  of  the 
Final  Regulations  if  they  meet  a 
prescribed  weighted  average  maturity 
test  set  forth  in  the  Final  Regulations. 

In  addition,  in  response  to  public 
comments,  the  Final  Regulations  also 
provide  a  transitional  rule  for  certain 
bonds  for  projects  substantially  in 
progress  at  the  time  of  the  promulgation 
of  the  Proposed  Regulations.  Under  this 
transitional  rule,  the  1997  Regulations 
may  continue  to  be  applied  to  certain 
bonds  issued  within  a  prescribed  time 
to  finance  certain  projects  that  meet 
prescribed  conditions  set  forth  in  the 
Final  Regulations. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  aqtion  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedures 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Code,  the 
proposed  regulations  preceding  these 
regulations  were  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 


Drafting  Information 

The  principal  authors  of  these 
regulations  are  Carla  Young  and  James 
Polfer,  Office  of  Chief  Counsel 
(Financial  Institutions  and  Products). 
However,  other  personnel  from  the  IRS 
and  the  Treasury  Department 
.participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

■  Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAX 

■  Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

■  Par.  2.  Section  1.141-0  is  amended  by 
adding  a  new  entry  for  §  1.141-15(k)  to 
read  as  follows: 

§1.141-0  Table  of  contents. 

*  *  *  ★  ★ 

§  1 .1 41  -1 5  Effective  dates. 

*  .  *  *  *  * 

(k)  Effective/applicability  dates  for 
certain  regulations  relating  to  generally 
applicable  taxes  and  payments  in  lieu  of 
tax. 

***** 

■  Par.  3.  Section  1.141-4  is  amended 
by: 

■  1.  Paragraph  (e)(2)  the  first  sentence  is 
revised. 

■  2.  Paragraphs  (e)(3),  (e)(5),  (e)(5)(i), 
(e)(5)(ii)  are  revised  and  adding  new 
paragraphs  (e)(5)(ii0  and  (e)(5)(iv). 

The  revisions  and  additions  read  as 
follows: 

§1.141-4  Private  Security  or  Payment 
Test. 

***** 

(e)  *  *  * 

(2)  *  *  *  A  generally  applicable  tax  is 
an  enforced  contribution  exacted 
pursuant  to  legislative  authority  in  the 
exercise  of  the  taxing  power  that  is 
imposed  and  collected  for  the  purpose 
of  raising  revenue  to  be  used  for 
governmental  or  public  purposes.  *  *  * 

(3)  Special  charges.  A  special  charge 
(as  defined  in  this  paragraph  (e)(3))  is 
not  a  generally  applicable  tax.  For  this 
purpose,  a  special  charge  means  a 
payment  for  a  special  privilege  granted 
or  regulatory  function  (for  example,  a 
license  fee),  a  service  rendered  (for 
example,  a  sanitation  services  fee),  a  use 
of  property  (for  example,  rent),  or  a 
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payment  in  the  nature  of  a  special 
assessment  to  finance  capital 
improvements  that  is  imposed  on  a 
limited  class  of  persons  based  on 
benefits  received  from  the  capital 
improvements  financed  with  the 
assessment.  Thus,  a  special  assessment 
to  finance  infrastructure  improvements 
in  a  new  industrial  park  (such  as 
sidewalks,  streets,  streetlights,  and 
utility  infrastructure  improvements)  that 
is  imposed  on  a  limited  class  of  persons 
composed  of  property  owners  within 
the  industrial  park  who  benefit  from 
those  improvements  is  a  special  charge. 
By  contrast,  an  otherwise  qualified 
generally  applicable  tax  (such  as  a 
generally  applicable  ad  valorem  tax  on 
all  real  property  within  a  governmental 
taxing  jurisdiction)  or  an  eligible  PILOT 
under  paragraph  (e)(5)  of  this  section 
that  is  based  on  such  a  generally 
applicable  tax  is  not  treated  as  a  special 
charge  merely  because  the  taxes  or 
PILOTS  received  are  used  for 
governmental  or  public  purposes  in  a 
manner  which  benefits  particular 
property  owners. 

•k  ic  "k  ic  ic 

(5)  Payments  in  lieu  of  taxes.  A  tax 
equivalency  payment  or  other  payment 
in  lieu  of  a  tax  (“PILOT”)  is  treated  as 
a  generally  applicable  tax  if  it  meets  the 
requirements  of  paragraphs  (e)(5)(i) 
through  (iv)  of  this  section — 

(i)  Maximum  amount  limited  by 
underlying  generally  applicable  tax.  The 
PILOT  is  not  greater  than  the  amount 
imposed  by  a  statute  for  a  generally 
applicable  tax  in  each  year. 

(ii)  Commensurate  with  a  generally 
applicable  tax.  The  PILOT  is 
commensurate  with  the  amount 
imposed  by  a  statute  for  a  generally 
applicable  tax  in  each  year  under  the 
commensurate  standard  set  forth  in  this 
paragraph  (e)(5)(ii).  For  this  purpose, 
except  as  otherwise  provided  in  this 
paragraph  (e)(5)(ii),  a  PILOT  is 
commensurate  with  a  generally 
applicable  tax  only  if  it  is  equal  to  a 
fixed  percentage  of  the  generally 
applicable  tax  that  would  otherwise 
apply  in  each  year  or  it  reflects  a  fixed 
adjustment  to  the  generally  applicable 
tax  that  would  otherwise  apply  in  each 
year.  A  PILOT  based  on  a  property  tax 
does  not  fail  to  be  commensurate  with 
the  property  tax  as  a  result  of  changes 
in  the  level  of  the  percentage  of  or 
adjustment  to  that  property  tax  for  a 
reasonable  phase-in  period  ending  when 
the  subject  property  is  placed  in  service 
(as  defined  in  §  1.150-2(c)).  A  PILOT 
based  on  a  property  tax  must  take  into 
account  the  current  assessed  value  of 
the  property  for  property  tax  purposes 
for  each  year  in  which  the  PILOT  is  paid 


and  that  assessed  value  must  be 
determined  in  the  same  manner  and 
with  the  same  frequency  as  property 
subject  to  the  property  tax.  A  PILOT  is 
not  commensurate  with  a  generally 
applicable  tax,  however,  if  the  PILOT  is 
set  at  a  fixed  dollar  amount  (for 
example,  fixed  debt  service  on  a  bond 
issue)  that  cannot  vary  with  changes  in 
the  level  of  the  generally  applicable  tax 
on  which  it  is  based. 

(iii)  Use  ofPILOTs  for  governmental 
or  public  purposes.  The  PILOT  is  to  be 
used  for  governmental  or  public 
purposes  for  which  the  generally 
applicable  tax  on  which  it  is  based  may 
be  used. 

(iv)  No  special  charges.  The  PILOT  is 
not  a  special  charge  under  paragraph 
(e)(3)  of  this  section. 
***** 

■  Par.  4.  Section  1.141-15  is  amended 
by  adding  paragraph  (k)  to  read  as 
follows: 

§1.141-15  Effective  Dates. 
***** 

(k)  Effective/applicability  dates  for 
certain  regulations  relating  to  generally 
applicable  taxes  and  payments  in  lieu  of 
tax — (1)  In  general.  Except  as  otherwise 
provided  in  paragraphs  (k)(2)  and  (k)(3) 
of  this  section,  revised  §§  1.141-4(e)(2), 
1.141-4(e)(3)  and  1.141-4(e)(5)  apply  to 
bonds  sold  on  or  after  October  24,  2008 
that  are  otherwise  subject  to  the  1997 
Regulations  (defined  in  paragraph  (b)(1) 
of  this  section). 

(2)  Transitional  rule  for  certain 
refundings.  Paragraph  (k)(l)  does  not 
apply  to  bonds  that  are  issued  to  refund 
bonds  if — 

(i)  Either — 

(A)  The  refunded  bonds  (or  the 
original  bonds  in  a  series  of  refundings) 
were  sold  before  October  24,  2008,  or 

(B)  The  refunded  bonds  (or  the 
original  bonds  in  a  series  of  refundings) 
satisfied  the  transitional  rule  for  projects 
substantially  in  progress  under 
paragraph  (k)(3)  of  this  section:  and 

(ii)  The  weighted  average  maturity  of 
the  refunding  bonds  does  not  exceed  the 
remaining  weighted  average  maturity  of 
the  refunded  bonds. 

(3)  Transitional  rule  for  certain 
projects  substantially  in  progress. 
Paragraph  (k)(l)  of  this  section  does  not 
apply  to  bonds  issued  for  projects  for 
which  all  of  the  following  requirements 
are  met: 

(i)  A  governmental  person  (as  defined 
in  §  1.141-1)  took  official  action 
evidencing  its  preliminary  approval  of 
the  project  before  October  19,  2006,  and 
the  plan  of  finance  for  the  project  in 
place  at  that  time  contemplated 
financing  the  project  with  tax-exempt 
bonds  to  be  paid  or  secured  by  PILOTs. 


(ii)  Before  October  19,  2006, 
significant  expenditures  were  paid  or 
incurred  with  respect  to  the  project  or 
a  contract  was  entered  into  to  pay  or 
incur  significant  expenditures  with 
respect  to  the  project. 

(iii)  The  bonds  for  the  project 
(excluding  refunding  bonds)  are  issued 
on  or  before  December  31,  2009. 

Steven  Miller, 

Deputy  Commissioner  for  Seivices  and 
Enforcement. 

Approved  by:  October  16,  2008. 

Eric  Solomon, 

Assistant  Secretary  of  the  Treasury  (Tax 
Policy). 

[FR  Doc.  E8-25333  Filed  10-20-08;  4:15  pm) 
BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 
32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Final  Rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law) 
of  the  Navv  has  determined  that  USS 
GEORGE  H.  W.  BUSH  (CVN  77)  is  a 
vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  comply  fidly  with  certain 
provisions  of  the  72  COLREGS  without 
interfering  wdth  its  special  hmction  as  a 
naval  ship.  The  intended  effect  of  this 
rule  is  to  warn  mariners  in  waters  where 
72  COLREGS  apply. 

DATES:  This  rule  is  effective  October  24, 
2008  and  is  applicable  beginning  14 
October  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Commander  M.  Robb  Hyde,  JAGC,  U.S. 
Navy,  Deputy  Assistant  Judge  Advocate 
General  (Admiralty  and  Maritime  Law), 
Office  of  the  Judge  Advocate  General, 
Department  of  the  Navy,  1322  Patterson 
Ave.,  SE.,  Suite  3000,  Washington  Navy 
Yard,  DC  20374-5066,  telephone 
number:  202-685-5040 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  part  706. 

This  amendment  provides  notice  that 
the  Deputy  Assistant  Judge  Advocate 
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General  (Admiralty  and  Maritime  Law) 
of  the  Nav'y,  under  authority  delegated 
hy  the  Secretary  of  the  Navy,  has 
certified  that  USS  GEORGE  H.  W.  BUSH 
(CVN  77)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  fully  with  the 
following  specific  provisions  of  72 
COLREGS  without  interfering  with  its 
special  function  as  a  naval  ship:  Rule 
21(a),  pertaining  to  the  placement  of  the 
masthead  lights  over  the  fore  and  aft 
centerline  of  the  ship;  Annex  I, 
paragraph  2(g),  pertaining  to  the 
placement  of  the  sidelights  above  the 
hull;  and  Annex  1,  paragraph  3(a), 
pertaining  to  the  placement  of  the 
forward  masthead  light  in  the  forward 
quarter  of  the  ship.  The  Deputy 
Assistant  Judge  Advocate  General 
(Admiralty  and  Maritime  Law)  has  also 
certified  that  the  lights  involved  are 


located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel’s 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  Safety,  Navigation  (Water), 
and  Vessels. 

■  For  the  reasons  set  forth  in  the 
preamble,  amend  part  706  of  title  32  of 
the  Code  of  Federal  Regulations  as 
follows: 


PART  706— CERTIFICATIONS  AND 
EXEMPTIONS  UNDER  THE 
INTERNATIONAL  REGULATIONS  FOR 
PREVENTING  COLLISIONS  AT  SEA, 
1972 

■  1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1605. 

■  2.  Section  706.2  is  amended  as 
follows: 

■  A.  In  Table  Two  by  adding,  in 
numerical  order,  the  following  entry  for 
USS  GEORGE  H.  W.  BUSH  (CVN  77): 

■  B.  In  Table  Five  by  adding,  in 
numerical  order,  the  following  entry  for 
USS  GEORGE  H.  W.  BUSH  (CVN  77): 

§  706.2  Certifications  of  the  Secretary  of 
the  Navy  under  Executive  Order  11964  and 
33  U.S.C.  1605. 


Table  Two 


Vessel 

Number 

Masthead 
lights,  dis¬ 
tance  to 
stbd  of  keel 
in  meters: 
Rule  21(a) 

Fon«ard  an¬ 
chor  light, 
distance 
below  flight 
dk  in  me¬ 
ters;  §2(K), 
Annex  1 

Fonward  an¬ 
chor  light, 
number  of; 
Rule  30(a)(i) 

Aft  anchor 
light,  dis¬ 
tance  below 
flight  dk  in 
meters: 
■Rule  21(e), 
Rule 
30(a)(ii) 

Aft  anchor 
light,  num¬ 
ber  of;  Rule 
30(a)(ii) 

Side  lights, 
distance 
below  flight 
dk  in  me¬ 
ters;  §2  (g). 
Annex  1 

Side  lights, 
distance  for¬ 
ward  of  for¬ 
ward  mast¬ 
head  light  in 
meters: 

§3(b). 
Annex  1 

Side  lights, 
distance  in¬ 
board  of 
ship's  bides 
in  meters; 
§3(b). 
Annex  1 

USS  GEORGE 
H.  W.  BUSH. 

CVN-77 

31.09 

0.46 

Table  Five 


Vessel 

Number 

Masthead  lights 
not  over  all  other 
lights  and  obstruc¬ 
tions,  Annex  1, 
sec.  2(f) 

Fonvard  masthead 
light  not  in  forward 
quarter  of  ship. 
Annex  1,  sec.  3(a) 

- 1 

After  masthead 
light  less  than  V2 
ship’s  length  aft  of 
forward  masthead 
light.  Annex  1,  sec. 

3(a) 

Percentage 

horizontal 

separation 

attained 

USS  GEORGE  H.  W.  BUSH  . 

CVN-77  . 

X 

■k  ic  ic  "k  ic 

M.  Robb  Hyde. 

Commander,  JAGC,  U.S.  Naxy,  Deputy 
Assistant  fudge  Advocate,  General  (Admiralty 
and  Maritime  Law). 

[FR  Doc.  E8-25426  Filed  10-23-08;  8:45  am] 
BILLING  CODE  3810-FF-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  105 

[Docket  Nos.  TSA-2006-24191;  USCG- 
2006-24196] 

Transportation  Worker  Identification 
Credential  (TWIC)  Implementation  in 
the  Maritime  Sector;  Hazardous 
Materials  Endorsement  for  a 
Commercial  Driver’s  License 

agency:  United  States  Coast  Guard; 
DHS. 


ACTION:  Notice  of  extension  of 
compliance  date.  Captain  of  the  Port 
Zone  Port  Arthur. 

SUMMARY:  This  document  informs 
owners  and  operators  of  facilities 
located  within  Captain  of  the  Port  Zone 
Port  Arthur  that  the  date  by  which  they 
must  implement  access  control 
procedures  utilizing  TWIC  has  been 
extended  to  no  later  than  April  14,  2009. 
This  extension  is  due  to  the  disruption 
in  enrollment  capacity  caused  by 
Hurricane  Ike. 

DATES:  The  new  compliance  date  for  the 
TWIC  regulations  found  in  33  CFR  part 
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105  for  Captain  of  the  Port  Zone  Port 
Arthur  is  April  14,  2009. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  document 
as  being  available  in  the  docket,  are  part 
of  dockets  TSA-2006-24191  and 
USCG— 2006-24196,  and  are  available 
for  inspection  or  copying  at  the  Docket 
Management  Facility,  U.S.  Department 
of  Transportation,  West  Building 
Ground  Floor,  Room  W12-140, 1200 
New,  Jersey  Avenue,  SE.,  Washington, 

DC.  20590,  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  You  may  also  find  this  docket 
on  the  Internet  at  www.regulations.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  document, 
call  LCDR  Jonathan  Maiorine,  telephone 
1-877-687-2243.  If  you  have  questions 
on  viewing  the  docket,  call  Renee  V. 
Wright,  Program  Manager,  Docket 
Operations,  telephone  202—493-0402. 
SUPPLEMENTARY  INFORMATION: 

I.  Regulatory  History 

On  May  22,  2006,  the  Department  of 
Homeland  Security  (DHS)  through  the 
United  States  Coast  Guard  (Coast  Guard) 
and  the  Transportation  Security 
Administration  (TSA)  published  a  joint 
notice  of  proposed  rulemaking  entitled 
“Transportation  Worker  Identification 
Credential  (TWIC)  Implementation  in 
the  Maritime  Sector;  Hazardous 
Materials  Endorsement  for  a 
Commercial  Driver’s  License”  in  the 
Federal  Register  (71  FR  29396).  This 
was  followed  by  a  45-day  comment 
period  and  four  public  meetings.  The 
Coast  Guard  and  TSA  issued  a  joint 
final  rule,  under  the  same  title,  on 
January  25,  2007  (72  FR  3492) 
(hereinafter  referred  to  as  the  original 
TWIC  final  rule).  The  preamble  to  that 
final  rule  contains  a  discussion  of  all  the 
comments  received  on  the  NPRM,  as 
well  as  a  discussion  of  the  provisions 
found  in  the  original  TWIC  final  rule, 
which  became  effective  on  March  26, 
2007. 

On  May  7,  2008,  the  Coast  Guard  and 
TSA  issued  a  final  rule  to  realign  the 
compliance  date  for  implementation  of 
the  Transportation  Worker 
Identification  Credential.  73  FR  25562. 
The  date  by  which  mariners  need  to 
obtain  a  TWIC,  and  by  which  owners 
and  operators  of  vessels  and  outer 
continental  shelf  facilities  must 
implement  access  control  procedures 
utilizing  TWIC,  is  now  April  15,  2009 
instead  of  September  25,  2008.  Owmers 
and  operators  of  facilities  that  must 
comply  with  33  CFR  part  105  will  still 
be  subject  to  earlier,  rolling  compliance 
dates,  as  set  forth  in  33  CFR  105.115(e). 


The  Coast  Guard  announced  the  rolling 
compliance  dates,  as  provided  in  33 
CFR  105.115(e),  at  least  90  days  in 
advance  via  notices  published  in  the 
Federal  Register.  The  final  compliance 
date  for  all  COTP  Zones  will  not  be  later 
than  April  15,  2009. 

On  July  16,  2008,  we  announced  the 
compliance  date  for  COTP  Zone  Port 
Arthur  would  be  November  28,  2008.  73 
FR  40739. 

II.  Notice  of  Facility  Compliance  Date — 
COTP  Zone  Port  Arthur 

Title  33  CFR  105.115(e)  currently 
states  that  “[fjacility  owners  and 
operators  must  be  operating  in 
accordance  with  the  TWIC  provisions  in 
this  part  by  the  date  set  by  the  Coast 
Guard  in  a  Notice  to  be  published  in  the 
Federal  Register.”  Through  this  Notice, 
the  Coast  Guard  informs  the  owners  and 
operators  of  facilities  subject  to  33  CFR 
105.115(e)  located  within  COTP  Zone 
Port  Arthur  that  the  deadline  for  their 
compliance  with  Coast  Guard  and  TSA 
TWIC  requirements  has  been  extended 
until  April  14,  2009. 

This  extension  is  being  granted  due  to 
the  disruption  to  enrollment  and  port 
activities  in  the  wake  of  Hurricane  Ike. 
The  TSA  and  Coast  Guard  have 
determined  that  this  new  date  provides 
sufficient  time  for  the  estimated 
population  required  to  obtain  TWICs  for 
this  COTP  Zone  to  enroll  and  for  TSA 
to  complete  the  necessary  security 
threat  assessments  for  those  enrollment 
applications.  This  date  also  aligns  COTP 
Zone  Port  Arthur  with  the  compliance 
date  for  COTP  Zone  Houston-Galveston. 
We  strongly  encourage  persons 
requiring  unescorted  access  to  facilities 
regulated  by  33  CFR  part  105  and 
located  in  this  COTP  Zone  to  enroll  for 
their  TWIC  as  soon  as  possible,  if  they 
haven’t  already.  Additionally,  we  note 
that  the  TWIC  Final  Rule  advises 
owners  and  operators  of  MTSA 
regulated  facilities  of  their 
responsibility  to  notify  employees  of  the 
TWIC  requirements.  Specifically,  33 
CFR  105.200(b)(14)  requires  owners  or 
operators  of  MTSA  regulated  facilities  to 
“[ijnform  facility  personnel  of  their 
responsibility  to  apply  for  and  maintain 
a  TWIC,  including  the  deadlines  and 
methods  for  such  applications.” 
Information  on  enrollment  procedures, 
as  well  as  a  link  to  the  pre-enrollment 
Web  site  (which  will  also  enable  an 
applicant  to  make  an  appointment  for 
enrollment),  may  be  found  at  https:// 
twicprogram.  tsa.dhs.gov/ 
TWlCWehApp/. 

You  may  visit  our  Web  site  at 
homeport.uscg.mil/twic  for  a  listing  of 
all  compliance  dates  by  COTP  Zone. 
This  list  is  subject  to  change;  any 


changes  in  compliance  dates  will  appear 
on  that  Web  site  and  be  announced  in 
the  Federal  Register  at  least  90  days  in 
advance. 

Dated:  October  15,  2008. 

Mark  P.  O’Malley, 

Captain,  U.S.  Coast  Guard  Chief,  Ports  and 
Facilities  Activities. 

[FR  Doc.  E8-25450  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  105 

[Docket  Nos.  TSA-2006-24191;  USCG- 
2006-24196] 

Transportation  Worker  Identification 
Credential  (TWIC)  Implementation  in 
the  Maritime  Sector;  Hazardous 
Materials  Endorsement  for  a 
Commercial  Driver’s  License 

AGENCY:  United  States  Coast  Guard; 

DHS. 

ACTION:  Notice  of  compliance  date. 
Captain  of  the  Port  Zones  Guam, 
Houston-Galveston,  Los  Angeles-Long 
Beach,  and  San  Juan. 

SUMMARY:  This  document  informs 
owners  and  operators  of  facilities 
located  within  Captain  of  the  Port  Zones 
Guam,  Houston-Galveston,  Los  Angeles- 
Long  Beach,  and  San  Juan  that  they 
must  implement  access  control 
procedures  utilizing  TWIC  no  later  than 
April  14.  2009. 

DATES:  The  compliance  date  for  the 
TWIC  regulations  found  in  33  CFR  part 
105  for  Captain  of  the  Port  Zones  Guam, 
Houston-Galveston,  Los  Angeles-Long 
Beach,  and  San  Juan  is  April  14,  2009. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  document 
as  being  available  in  the  docket,  are  part 
of  dockets  TSA-2006-24191  and 
USCG-2006-24196,  and  are  available 
for  inspection  or  copying  at  the  Docket 
Management  Facility,  U.S.  Department 
of  Transportation,  \Vest  Building 
Ground  Floor,  Room  W12-140,  1200 
New  Jersey  Avenue,  SE.,  Washington, 
DC  20590,  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  You  may  also  find  this  docket 
on  the  Internet  at  ix’U'w. regulations.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  document, 
call  LCDR  Jonathan  Maiorine,  telephone 
1-877-687-2243.  If  you  have  questions 
on  viewing  the  docket,  call  Renee  V. 
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Wright,  Program  Manager,  Docket 
Operations,  telephone  202-493-0402. 

SUPPLEMENTARY  INFORMATION: 

I.  Regulatory  History 

On  May  22,  2006,  the  Department  of 
Homeland  Security  (DHS)  through  the 
United  States  Coast  Guard  (Coast  Guard) 
and  the  Transportation  Security 
Administration  (TSA)  published  a  joint 
notice  of  proposed  rulemaking  entitled 
“Transportation  Worker  Identification 
Credential  (TWIC)  Implementation  in 
the  Maritime  Sector;  Hazardous 
Materials  Endorsement  for  a 
Commercial  Driver’s  License”  in. the 
Federal  Register  (71  FR  29396).  This 
was  followed  by  a  45-day  comment 
period  and  four  public  meetings.  The 
Coast  Guard  and  TSA  issued  a  joint 
final  rule,  under  the  same  title,  on 
January  25,  2007  (72  FR  3492) 
(hereinafter  referred  to  as  the  original 
TWIG  final  rule).  The  preamble  to  that 
final  rule  contains  a  discussion  of  all  the 
comments  received  on  the  NPRM,  as 
well  as  a  discussion  of  the  provisions 
found  in  the  original  TWIG  final  rule, 
which  became  effective  on  March  26, 
2007. 

On  May  7,  2008,  the  Goast  Guard  and 
TSA  issued  a  final  rule  to  realign  the 
compliance  date  for  implementation  of 
the  Transportation  Worker 
Identification  Credential.  73  FR  25562. 
The  date  by  which  mariners  need  to 
obtain  a  TWIC,  and  by  which  owners 
and  operators  of  vessels  and  outer 
continental  shelf  facilities  must 
implement  access  control  procedures 
utilizing  TWIC,  is  now  April  15,  2009 
instead  of  September  25,  2008.  Owners 
and  operators  of  facilities  that  must 
comply  with  33  CFR  part  105  will  still 
be  subject  to  earlier,  rolling  compliance 
dates,  as  set  forth  in  33  CFR  105.115(e). 
The  Coast  Guard  announced  the  rolling 
compliance  dates,  as  provided  in  33 
CFR  105.115(e),  at  least  90  days  in 
advance  via  notices  published  in  the 
Federal  Register.  The  final  compliance 
date  for  all  COTP  Zones  will  not  be  later 
than  April  15,  2009. 

II.  Notice  of  Facility  Compliance  Date — 
COTP  Zones  Guam,  Houston-Galveston, 
Los  Angeles-Long  Beach,  and  San  Juan. 

Title  33  CFR  105.115(e)  currently 
states  that  “[fjacility  owners  and 
operators  must  be  operating  in 
accordance  with  the  TWIC  provisions  in 
this  part  by  the  date  set  by  the  Coast 
Guard  in  a  Notice  to  be  published  in  the 
Federal  Register.”  Through  this  Notice, 
the  Coast  Guard  informs  the  owners  and 
operators  of  facilities  subject  to  33  CFR 
105.115(e)  located  within  COTP  Zones 
Guam,  Houston-Galveston,  Los  Angeles- 
Long  Beach,  and  San  Juan  that  the 


deadline  for  their  compliance  with 
Coast  Guard  and  TSA  TWIC 
requirements  is  April  14,  2009. 

The  TSA  and  Coast  Guard  have 
determined  that  this  date  provides 
sufficient  time  for  the  estimated 
population  required  to  obtain  TWICs  for 
these  COTP  Zones  to  enroll  and  for  TSA 
to  complete  the  necessary  security 
threat  assessments  for  those  enrollment 
applications.  We  strongly  encourage 
persons  requiring  unescorted  access  to 
facilities  regulated  by  33  CFR  part  105 
and  located  in  one  of  these  COTP  Zones 
to  enroll  for  their  TWIC  as  soon  as 
possible,  if  they  haven’t  already. 
Additionally,  we  note  that  the  TWIC 
Final  Rule  advises  owners  and  operators 
of  MTSA  regulated  facilities  of  their 
responsibility  to  notify  employees  of  the 
TWIC  requirements.  Specifically,  33 
CFR  105.200(b)(14)  requires  owners  or 
operators  of  MTSA  regulated  facilities  to 
“[i]nform  facility  personnel  of  their 
responsibility  to  apply  for  and  maintain 
a  TWIC,  including  the  deadlines  and 
methods  for  such  applications.” 
Information  on  enrollment  procedures, 
as  well  as  a  link  to  the  pre-enrollment 
Web  site  (which  will  also  enable  an 
applicant  to  make  an  appointment  for 
enrollment),  may  be  found  at  https:// 
twicprogram.tsa.dhs.gov/ 
TWICWebApp/. 

You  may  visit  our  Web  site  at 
homeport.uscg.mil/twic  for  a  listing  of 
all  compliance  dates  by  COTP  Zone. 

This  list  is  subject  to  change;  any 
changes  in  compliance  dates  will  appear 
on  that  Web  site  and  be  announced  in 
the  Federal  Register  at  least  90  days  in 
advance. 

Dated:  October  16,  2008. 

Mark  P.  O’Malley, 

Captain,  U.S.  Coast  Guard,  Chief,  Ports  and 
Facilities  Activities- 

(FR  Doc.  E8-25434  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4910-15-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R06-OAR-2006-4)665;  FRL-8733-8] 

Approval  and  Promulgation  of  Air 
Quality  Impiementation  Plans;  Texas; 
Texas  Low-Emission  Diesei  Fuel 
Program 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  three 
revisions  to  the  State  Implementation 
Plan  (SIP)  for  the  state  of  Texas.  These 


revisions  make  changes  to  the  Texas 
Low-Emission  Diesel  (TXLED)  Fuel 
program.  The  revisions  establish  a 
replicable  procedure  for  the  State  to 
approve  Alternative  Emission  Reduction 
Plans  (AERPs),  extend  the  date  of  state 
approvals,  and  bring  marine  diesel  fuels 
under  the  TXLED  program.  The 
revisions  also  refine  and  clarify  testing 
requirements.  The  changes  being 
approved  will  contribute  to  the 
reduction  of  oxides  of  nitrogen  (NOx  ) 
in  the  covered  area.  EPA  is  approving 
the  revisions  pursuant  to  Clean  Air  Act 
(CAA)  section  211  and  the  Energy 
Policy  Act  (EPAct). 

DATES:  This  final  rule  is  effective  on 
November  24,  2008. 

ADDRESSES:  EPA  has  established  a 
docket  for  this  action  under  Docket 
Identification  No.  EPA-R06-OAR- 
2006-0665.  All  documents  in  the  docket 
are  listed  on  the  www.regulations.gov, 
web  site.  Although  listed  in  the  index, 
some  information  is  not  publicly 
available,  i.e..  Confidential  Business 
Information  or  other  information  whose 
disclosure  is  restricted  by  statute. 
Certain  other  material,  such  as 
copyri^ted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
available  only  in  hard  copy  form. 
Publicly  available  docket  materials  are 
available  either  electronically  through 
www.regulotions.gov  or  in  hard  copy  at 
the  Air  Planning  Section  (6PD-L),  U.S. 
Environmental  Protection  Agency, 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202-2733.  The  file  will  be 
made  available  by  appointment  for 
public  inspection  between  the  hours  of 
8:30  a.m.  and  4:30  p.m.  weekdays 
except  for  legal  holidays.  Contact  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  paragraph  below 
to  make  an  appointment.  If  possible, 
please  make  the  appointment  at  least 
two  working  days  in  advance  of  your 
visit. 

The  State  submittal  is  also  available 
for  public  inspection  at  the  State  Air 
Agency  listed  below  during  official 
business  hours  by  appointment: 

Texas  Commission  on  Environmental 
Quality,  Office  of  Air  Quality,  12124 
Park  35  Circle,  Austin,  Texas  78753. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  Rennie,  Air  Planning  Section, 
(6PD-L),  Environmental  Protection 
Agency,  Region  6,  1445  Ross  Avenue, 
Suite  700,  Dallas,  Texas  75202-2733, 
telephone  (214)  665-7367. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  wherever 
“we,”  “us,”  or  “our”  is  used,  we  mean 
EPA. 
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Outline  ,  .i.- 

I.  What  Action  Is  EPA  Taking?  ■ 

II.  What  Is  the  Background  for  This  Action? 

III.  What  Comments  Were  Received  During 

the  Public  Comment  Period,  February  12, 

2008,  to  March  13,  2008? 

IV.  Final  Action 

V.  Statutory  and  Executive  Order  Reviews 

I.  What  Action  Is  EPA  Taking? 

Today  we  are  approving  revisions  to 
the  TXLED  rule  submitted  May  15, 

2006,  June  11,  2007,  and  June  13,  2007. 
The  revisions  establish  a  replicable 
procedure  for  the  State  to  evaluate 
Alternative  Emission  Reduction  Plans 
(AERPs)  so  that  changes  to  those  plans 
do  not  have  to  be  submitted  to  EPA  as 
a  SIP  revision.  The  revisions  also  extend 
the  expiration  date  for  state-approved 
AERPs  and  require  two  forms  of  marine 
diesel  fuel  to  be  subject  to  TXLED 
requirements  along  with  other  less 
substantive  revisions  to  the  text  of  the 
rule. 

II.  What  Is  the  Background  for  This 
Action? 

In  a  Federal  Register  notice  published 
on  June  6,  2006  (71  FR  32532),  we  ' 
discussed  an  interpretation  of  the 
Energy  Policy  Act  (EPAct)  provisions, 
which  was  based  on  a  fuel  type 
interpretation.  We  published  a  draft  list 
identifying  the  total  number  of  fuels 
approved  into  all  SIPs  as  of  September 
1,  2004,  pursuant  to  section 
211(c)(4)(C)(i).  On  February  12,  2008, 
we  proposed  approval  of  Texas’s  SIP 
revision  as  consistent  with  our  June  6, 
2006,  interpretation  of  the  EPAct 
provisions.  On  December  21,  2006,  EPA 
Administrator  Stephen  L.  Johnson 
signed  a  Federal  Register  notice 
containing  EPA’s  final  interpretation  of 
the  EPAct  provisions.  The  final  notice 
was  published  in  the  Federal  Register 
on  December  28,  2006.  (See  71  FR 
78192.)  Our  approval  of  Texas’s  revision 
to  the  TXLED  program  is  consistent 
with  EPA’s  final  promulgated 
interpretation  of  the  EPAct. 

Under  the  Clean  Air  Act,  state  fuel 
programs  respecting  a  fuel  characteristic 
or  component  that  we  regulate  under 
section  211(c)(1)  are  preempted.  Section 
211(c)(4)(A)  of  the  Clean  Air  Act  (CAA); 
See  also  40  CFR  80.1(b).  EPA  may  waive 
preemption  through  approval  of  the  fuel 
program  into  a  SIP.  Approval  into  a  SIP 
requires  a  demonstration  that  the  state 
fuel  program  is  “necessary”  to  achieve 
a  NAAQS  that  is  implemented  by  the 
SIP.  CAA  section  211(c)(4)(C)(i).  The 
Energy  Policy  Act  of  2005  (EPAct), 
amended  CAA  section  211(c)(4)(C)  by 
requiring  EPA,  in  consultation  with  the 
Department  of  Energy,  to  determine  the 
total  number  of  fuels  approved  into  all 


SIPs  as  of  September  1,  2004,  and 
publish  a  list  of  such  fuels,  including 
the  state  and  Petroleum  Administration 
for  Defense  District  (PADD)  in  which 
they  are  used,  in  the  Federal  Register 
for  review  artd  comment.  CAA  section 
211(c)(4)(C)(v)(II).  We  have  since 
published  a  final  list  of  the  total  number 
of  state  fuels  approved  into  SIPs  as  of 
September  1,  2004.  71  FR  78192,  78199 
(December  28,  2006).  Texas  Low 
Emission  Diesel  fuel  (TXLED)  is  on  this 
final  list  of  the  total  number  of  state 
fuels  approved  under  CAA  section 
211(c)(4)(C)  as  of  September  1,  2004.  (71 
FR  78199.)  In  general,  our  listing  of  fuel 
types  was  based  on  the  “required 
specific  fuel  components,  specifications 
or  limits  of  each  fuel  type.”  71  FR 
78194. 

Congress  also  placed  the  following 
three  additional  restrictions  on  our 
authority  to  waive  preemption  by 
approving  a  state  fuel  as  necessary  for 
attainment  of  a  NAAQS.  First,  our 
approval  of  a  state  fuel  program  must 
not  cause  an  increase  to  the  total 
number  of  fuels  approved  into  all  SIPs 
as  of  September  1,  2004.  Second,  if  our 
approval  will  not  increase  the  total 
number  of  fuels  on  the  list,  because  the 
total  number  of  fuels  in  SIPs  is  below 
the  number  of  fuels  we  approved  as  of 
the  September  1,  2004,  we  must  make 
a  finding,  after  consultation  with  DOE, 
that  the  state  fuel  program  will  not 
cause  supply  or  distribution  problems 
or  have  significant  adverse  impacts  on 
fuel  producibility  in  the  affected  or 
contiguous  areas.  Third,  with  the 
exception  of  7.0  psi  RVP,  wp  may  not 
approve  a  state  fuel  unless  that  fuel  is 
already  approved  in  at  least  one  SIP  in 
the  applicable  PADD.  CAA  Section 
211(c)(4)(C)(v)(I),  (IV)  and  (V).  Our 
approval  of  a  7.0  psi  RVP  fuel  would, 
however,  be  subject  to  the  other  EPAct 
restrictions. 

We  approved  the  TXLED  fuel  program 
requirements  on  November  14,  2001 
based  on  our  finding  that  the 
requirements  were  necessary  for  the 
achievement  of  the  ozone  standards  by 
110  counties  in  eastern  and  central 
Texas.  66  FR  57196  (November  14, 
2001).  Compliance  with  TXLED  is 
achieved  through  any  one  of  the 
following  three  options: 

(i)  Producing  diesel  fuel  that  meets 
parameter  specifications  for  sulfur,’ 
aromatics  and  cetane  number, 
specifications  for  California  Air 
Resources  Board  (CARB)  certified  diesel 
fuel;  (ii)  producing  alternative  diesel 
fuel  formulations  that  achieve 


*  In  2005  Texas  requested  and  we  approved  the 
removal  of  the  sulfur  content  requirement  from  the 
TXLED  program.  70  FR  58325  (October  6,  2005). 


comparable  NOx  and  PM  emissions 
reductions:  or  (iii)  using  approved  .  • 
alternative  emissions  reduction  plans 
that  achieve  comparable  emissions 
reductions. 

Today’s  action  approves  the  revisions 
to  TXLED  that  were  submitted  by  the 
State  on  May  15,  2006,  June  11,  2007, 
and  June  13,  2007.  The  revisions  are  to 
TXLED  rules  found  in  30  TAC  114.6, 
114.312,  114.313,  114.315,  114.316, 
114.317,  114.318,  and  114.319.  These 
revisions  include  the  clarification  of 
definitions  of  additive,  final  blend, 
gasoline  and  LED;  the  expansion  of  the 
definition  of  diesel  fuel  to  iriclude 
diesel  marine  fuel  and  marine  gas  oil; 
removal  of  the  requirement  to  compare 
VOCs  emissions  from  the  alternative 
fuel  formulation  testing  requirements: 
amendments  of  references  to  certain 
State  law  provisions;  specification  of  the 
correlation  equation  for  ASTM  Test 
Method  D5186,  which  is  the  test  method 
for  CARB  diesel;  addition  of  fuel 
properties  to  the  engine  testing 
requirements  for  alternative  fuel 
formulations;  addition  of  the 
requirement  for  consultation  and  prior 
EPA  approval  for  alternative  test 
methods;  clarification  of  specific  criteria 
for  satisfactory  demonstration  of 
alternative  formulations;  changing  the 
record  keeping  and  monitoring 
requirements  to  require  a  demonstration 
of  the  achieved  emissions  reductions: 
specifying  replicable  procedures  for 
alternative  emissions  reduction  plans  in 
order  to  eliminate  the  requirement  for 
EPA  approval  of  alternative  emissions 
reductions  plans;  and  specifying  the 
methodology  and  equations  for  the  use 
of  the  alternative  emission  reduction 
plan,  such  as  early  gasoline  sulfur 
credits,  as  a  compliance  option. 

As  a  general  matter,  revisions  to  an 
approved  state  fuel  program  that  are 
within  the  scope  of  the  previous 
necessity  finding  do  not  require  another 
“necessity”  demonsLration  under  CAA 
section  21l(c)(4)(C)(i).  In  addition, 
revisions  that  do  not  result  in  a  “new 
fuel  type”  within  the  meaning  of  CAA 
section  211(c)(4)(C)  would  not  implicate 
the  restrictions  discussed  earlier.  These 
revisions' to  the  TXLED  rule  are  either 
not  preempted  or  are  within  the  scope 
of  the  “necessity”  demonstration  at  the 
time  of  our  approval.  These  rule 
changes  do  not  result  in  a  “new  fuel 
type”  within  the  meaning  of  CAA 
section  211(c)(4KC)(v)(II),  and  therefore, 
do  not  implicate  other  EPAct 
restrictions  as  discussed  earlier. 

These  revisions  either  do  not  raise 
preemption  issues  under  CAA 
211(c)(4)(C),  or  are  administrative  in 
nature  because  they  improve  and 
strengthen  an  existing  SIP-approved 
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program  by  clarifying  provisions,  and 
updating  references.  We  also  believe 
that  these  revisions  do  not  result  in 
changes  to  “required  specific  fuel 
components,  specifications  or  limits,” 
or  in  other  words  either  the  nature  or 
character  of  the  TXLED  program,  and 
thus  does  not  result  in  a  “new  fuel 
type.”  For  example,  the  elimination  of 
the  VOC  emissions  testing  comparison 
requirement  does  not  raise  preemption 
issues  because  EPA  has  not  prescribed 
controls  for  VOCs  ^  content  in  diesel 
fuel,  under  CAA  section  211(c)(1).  Also, 
Texas  sought  and  EPA  granted  a  waiver 
of  preemption  for  cetane  number, 
hydrocarbons  and  sulfur  in  on-road 
diesel  fuel  only.  Similarly,  the 
expansion  of  the  definition  of  TXLED  to 
include  marine  diesel  and  marine  gas 
oil  does  not  raise  preemption  concerns 
because  CAA  section  211(c)(4)(A)  is 
applicable  only  to  state  controls 
respecting  motor  vehicle  fuel 
characteristic  or  components.  Other 
definitions  and  citations  to  State  law 
provide  further  clarification  on  the 
existing  TXLED  requirements.  The 
correlation  equation  is  the  same 
equation  specified  in  GARB  rules  for  the 
certification  of  GARB  diesel  fuel  and  as 
such  provides  for  consistency  with 
regard  to  those  manufacturers  that 
choose  to  use  GARB  diesel  as  a 
compliance  option.  The  engine  test 
revisions  enhance  existing  engine  tests 
requirements  for  alternative  diesel 
formulations,  now  require  prior  EPA 
approval  for  alternative  test  methods, 
and  provide  for  additional  fuel 
properties  that  must  be  accounted  for  in 
characterizing  the  candidate  fuel  used 
in  alternative  fuel  formulation  testing. 
Similarly,  the  monitoring  and 
recordkeeping  requirements  now 
require  a  demonstration  of  how 
emissions  reductions  are  achieved  in  an 
alternative  emissions  reduction  plan  as 
compared  to  the  superseded 
requirement,  which  only  called  for 
documentation  of  the  quantity  of 
additive  used  in  alternative  fuel 
formulations. 

We  approved  the  original  TXLED  rule 
on  11/14/01  (66  FR  57196)  in 
conjunction  with  the  Houston-Galveston 
One-Hour  Attainment  Demonstration 
SIP.  We  also  approved  revisions  to  this 
rule  on  April  6,  2005  (70  FR  17321),  and 
on  October  6,  2005  (70  FR  58325).  This 
document  concerns  control  of  air 
pollution  of  NOx  and  VOGs  from  mobile 
sources  in  110  counties  of  East  Texas 


^  EPA  currently  has  nationwide  regulations  ■ 
prescribing  limits  on  various  characteristics  and 
components  of  motor  vehicle  diesel  fuel  (e.g.,  sulfur 
content  limits,  minimum  cetane  index  and  limits  on 
aromatic  content)  (55  FR  34120,  August  21, 1990). 


where  the  rule  applies.  This  low- 
emission  diesel  fuel  program  applies  to 
both  on-road  and  non-road  vehicles  in 
the  affected  area. 

III.  What  Comments  Were  Received 
During  the  Public  Comment  Period, 
February  12,  2008,  to  March  13,  2008? 

We  received  one  comment  from  the 
Early  Action  Compact  Task  Force.  The 
commenter  stated  that  the  Austin  area 
may  stand  to  lose  significant  NOx 
reductions  during  the  critical 
monitoring  period  used  to  determine 
ozone  attainment  classification  status 
because  Alternative  Emission  Reduction 
Plans  (AERPs)  extend  to  2010. 

Response:  The  State  Legislature 
mandated  that  the  TXLED  program 
allow  fuel  producers  to  implement 
alternative  emission  reduction  plans 
that  demonstrate  that  the  emission 
reductions  associated  with  compliance 
of  this  rule  can  be  achieved  through  an 
equivalent  substitute  fuel  strategy.  We 
approved  this  provision  in  our  original 
approval  of  this  rule  (November  14, 

2001  at  66  FR  57196).  Reductions  in  the 
Austin  area  were  a  fortuitous  effect  of 
the  TXLED  program  that  was  designed 
to  primarily  assist  the  DFW  and  HGB 
nonattainment  areas.  The  AERP 
program  has  led  to  equivalent  NOx 
reductions  being  achieved  in  several 
areas  across  the  state. 

IV.  Final  Action 

We  are  granting  final  approval  to 
revisions  to  the  TXLED  rules  submitted 
on  May  15,  2006,  June  11,  2007,  and 
June  13,  2007. 

V.  Statutory  and  Executive  Order 
Reviews 

Under  the  Clean  Air  Act,  the 
Administrator  is  required  to  approve  a 
SIP  submission  that  complies  with  the 
provisions  of  the  Act  and  applicable 
Federal  regulations.  42  U.S.C.  7410(k); 
40  CFR  52.02(a).  Thus,  in  reviewing  SIP 
submissions,  EPA’s  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act. 
Accordingly,  this  action  merely 
approves  state  law  as  meeting  Federal 
requirements  and  does  not  impose 
additional  requirements  beyond  those 
imposed  by  state  law.  For  that  reason, 
this  action: 

•  Is  not  a  “significant  regulatory 
action”  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866  (58  FR  51735, 
October  4,  1993); 

•  Does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.); 


•  Is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.); 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4); 

•  Does  not  have  Federalism 
implications  as  specified  in  Executive 
Order  13132  (64  FR  43255,  August  10, 
1999); 

•  Is  not  an  economically  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23,  1997); 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (66  FR 
28355,  May  22,  2001); 

•  Is  not  subject  to  requirements  of 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  because 
application  of  those  requirements  would 
be  inconsistent  with  the  Clean  Air  Act; 
and 

•  Does  not  provide  EPA  with  the 
discretionary  authority  to  address,  as 
appropriate,  disproportionate  human 
health  or  environmental  effects,  using 
practicable  and  legally  permissible 
methods,  under  Executive  Order  12898 
(59  FR  7629,  February  16,  1994). 

In  addition,  this  rule  does  not  have 
tribal  implications  as  specified  by 
Executive  Order  13175  (65  FR  67249, 
November  9,  2000),  because  the  SIP  is 
not  approved  to  apply  in  Indian  country 
located  in  the  state,  and  EPA  notes  that 
it  will  not  impose  substantial  direct 
costs  on  tribal  governments  or  preempt 
tribal  law. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  action  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  C^neral  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  “major  rule”  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  23, 
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2008.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  action  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Incorporation  by 


reference.  Intergovernmental  relations, 
Reporting  and  recordkeeping 
requirements. 

Dated:  October  9,  2008. 

Richard  E.  Greene, 

Administrator,  Region  6. 

■  40  CFR  pSrt  52  is  amended  as  follows: 

PART  52— [AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  SS — Texas 

■  2.  The  table  in  §  52.2270(c)  entitled 
“EPA-Approved  Regulations  in  the 
Texas  SIP”  is  amended  under  Chapter 
114,  Subchapter  A,  by  revising  the  entry 
for  114.6,  and  under  Chapter  114, 
Subchapter  H,  Division  2,  by  revising 
the  entries  for  114.312, 114.313, 
114.315,  114.316,  114.317,  114.318,  and 
114.319  to  read  as  follows: 

§  52.2270  identification  of  plan. 
***** 

(c)  *  *  * 


EPA-Approved  Regulations  in  the  Texas  SIP 


State  citation 

Title/subject  State  approval/submittal 

Explanation 

• 

***** 

* 

Chapter  114  (Reg  4) — Control  of  Air  Pollution  from  Motor  Vehicles 

Subchapter  A — Definitions 

Section  114.6 . 

Low  Emission  Fuel  Definitions  .  06/13/07  .  10/24/08  [Insert  FR  page  number  where 

* 

. 

document  begins). 

*  *  •  *  • 

* 

Subchapter  H — Low  Emission  Fuels 

• 

* 

* 

Division  2 — Low  Emission  Diesel 

Section  114.312  Low  Emission  Diesel  Standards .  05/15/06 

Section  114.313  Designated  Alternate  Limits .  05/15/06 


10/24/08  [Insert  FR  page  number  where 
document  begins). 

10/24/08  [Insert  FR  page  number  where 
document  begins). 


Section  114.315 
Section  114.316 
Section  114.317 
Section  114.318 
Section  114.319 


Approved  Test  Methods  .  05/15/06 

Monitoring,  Recordkeeping,  and  Report-  05/15/06 
ing  Requirements. 

Exemption  to  Low  Emission  Diesel  Re-  05/15/06 
quirements. 

Alternative  Emission  Reduction  Plan  .  06/11/07 

Affected  Counties  and  Compliance  06/13/07 
Dates. 


10/24/08  [Insert  FR  page  number  where 
document  begins). 

10/24/08  [Insert  FR  page  number  where 
document  begins). 

10/24/08  [Insert  FR  page  number  where 
document  begins). 

10/24/08  [Insert  FR  page  number  where 
document  begins). 

10/24/08  [Insert  FR  page  number  where 
document  begins). 
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[FR  Doc.  E8-25335  Filed  10-23-08;  8:45  am] 
BILLING  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R09-OAR-2006-0869,  FRL-8721-7] 

Revisions  to  the  California  State 
Implementation  Plan,  San  Diego  Air 
Pollution  Control  District,  San  Joaquin 
Valley  Air  Pollution  Control  District, 
and  Ventura  County  Air  Pollution 
Control  District 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the  San 
Diego  Air  Pollution  Control  District 
(SDAPCD),  San  Joaquin  Valley  Air 
Pollution  Control  District  (SJVAPCD), 
and  Ventura  County  Air  Pollution 
Control  District  (VCAPCD)  portions  of 
the  California  State  Implementation 
Plan  (SIP).  The  revisions  concern  the 
permitting  of  air  pollution  sources.  We 
are  approving  local  rules  under 
authority  of  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act). 
DATES:  This  rule  is  effective  on 
December  23,  2008  without  further 
notice,  unless  EPA  receives  adverse 
comments  by  November  24,  2008.  If  we 
receive  such  comment,  we  will  publish 
a  timely  withdrawal  in  the  Federal 
Register  to  notify  the  public  that  this 
rule  will  not  take  effect. 


ADDRESSES:  Submit  comments, 
identified  by  docket  number  EPA-R09- 
OAR-2006-0869,  by  one  of  the 
following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
WWW. regulations. gov.  Follow  the  on-line 
instructions. 

•  E-mail:  R9airpermits@epa.gov. 

•  Mail  or  deliver:  Gerardo  Rios  (Air- 
Si,  U.S.  Environmental  Protection 
Agency  Region  IX,  75  Hawthorne  Street, 
San  Francisco,  CA  94105. 

Instructions:  All  comments  will  be 
included  in  the  public  docket  without 
change  and  may  be  made  available 
online  at  http://www.reguIations.gov, 
including  any  personal  information 
provided,  unless  the  comment  includes 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  Information  that 
you  consider  CBI  or  otherwise  protected 
should  be  clearly  identified  as  such  and 
should  not  be  submitted  through 
http ://ww'w. regulations. gov  or  e-mail. 
http://www.reguIations.gov  is  an 
“anonymous  access”  system,  and  EPA 
will  not  know  your  identity  or  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment.  If  you  send  e- 
mail  directly  to  EPA,  your  e-mail 
address  will  be  automatically  captured 
and  included  as  part  of  the  public 
comment.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

Docket:  The  index  to  the  docket  for 
this  action  is  available  electronically  at 
http://www.regulations.gov  and  in  hard 
copy  at  EPA  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  California.  While 


all  documents  in  the  docket  are  listed  in 
the  index,  some  information  may  be 
publicly  available  only  at  the  hard  copy 
location  (e.g.,  copyrighted  material),  and 
some  may  not  be  publicly  available  in 
either  location  (e.g.,  CBI).  To  inspect  the 
hard  copy  materials,  please  schedule  an 
appointment  during  normal  business 
hours  with  the  contact  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laura  Yannayon,  Permits  Office  (AIR- 
3),  U.S.  Environmental  Protection 
Agency,  Region  IX,  (415)  972-3534, 
yannayon.Iaura@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  “we,”  “us” 
and  “our”  refer  to  EPA. 

Table  of  Contents 

I.  The  State’s  Submittal 

A.  What  Rules  Did  the  State  Submit? 

B.  Are  There  Other  Versions  of  These 
Rules? 

C.  What  Are  the  Purposes  of  the  Submitted 
Rules  and  Rule  Revisions? 

II.  EPA’s  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

C.  EPA  Recommendation  To  Further 
Improve  a  Rule 

D.  Proposed  Action  and  Public  Comment 

III.  Statutory  and  Executive  Order  Reviews 

I.  The  State’s  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  we  are 
approving  with  the  dates  that  they  were 
amended  by  the  local  air  agencies  and 
submitted  by  the  California  Air 
Resources  Board. 


Table  1— Submitted  Rules 


i 

Local  agency 

i 

Rule  No.  1 

- 1 

Rule  title 

Adopted  or 
revised 

Submitted 

SDCAPCD  . 

24 

Temporary  Permit  to  Operate . 

03/20/96,  Adopted . 

10/18/96 

SJVAPCD  . 

2050 

Cancellation  of  Application . 

12/16/93,  Adopted . 

05/24/94 

VCAPCD  . 

11 

Definitions  for  Regulation  II . 

03/14/06,  Revised  . 

06/16/06 

VCAPCD  . 

29 

Conditions  on  Permits . 

03/14/06,  Revised  . 

06/16/06 

On  July  14, 1994,  the  submittal  of 
SJV  APCD  Rule  2050  was  found  to  meet 
the  completeness  criteria  in  40  CFR  part 
51,  appendix  V,  which  must  be  met 
before  formal  EPA  review.  On  July  21, 
2006,  the  submittals  of  VCAPCD  Rules 
11  and  29  were  found  to  meet  the 
completeness  criteria. 

B.  Are  There  Other  Versions  of  These 
Rules? 

We  approved  versions  of  VCAPCD 
Rules  11  and  29  into  the  SIP  on 
December  7,  2000  (65  FR  76567).  There 


is  no  version  of  SJVAPCD  Rule  2050  in 
the  SIP. 

C.  What  Are  the  Purposes  of  the 
Submitted  Rules  and  Rule  Revisions? 

Section  110(a)  of  the  CAA  requires 
states  to  submit  regulations  that  control 
volatile  organic  compounds,  nitrogen 
oxides,  particulate  matter,  and  other  air 
pollutants  which  harm  human  health 
and  the  environment.  Permitting  rules 
were  developed  as  part  of  the  local  air 
district’s  programs  to  control  these 
pollutants. 


The  purposes  of  new  SDCAPCD  Rule 
24  are  as  follows: 

•  The  rule  establishes  the  Authority 
to  Construct  (ATC)  as  the  temporary 
Permit  to  Operate  (PTO)  during  the 
interim  period  after  completion  of 
construction  until  a  new  or  modified 
emission  unit  can  be  inspected  by  the 
Air  Pollution  Control  Officer  and  a  new 
PTO  be  issued. 

•  The  rule  establishes  an  application 
for  change  of  ownership  or  application 
for  ATC  and  PTO  as  a  temporary  PTO 
during  the  interim  period  until  a  new  or 
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modified  emission  unit  can  be  inspected 
by  the  APCO  and  a  new  ATC  be  issued. 

The  purposes  of  new  SJVAPCD  Rule 
2050  are  as  follows: 

•  The  rule  requires  that  an  Authority 
to  Construct  (ATC)  expire  in  two  years 
unless  construction  is  commenced,  as 
defined  in  40  CFR  51.165{a)(l)(xvi). 

•  The  rule  allows  one  two-year 
extension  of  an  ATC  in  case  all 
preconstruction  permits  and  approvals 
have  not  been  obtained,  or  there  is  an 
economic  downturn,  or  the  construction 
is  part  of  a  larger  project  on  which 
construction  has  commenced. 

•  The  rule  requires  that  a  Permit  to 
Operate  expire  in  two  years  unless  it  is 
renewed. 

The  purpose  of  the  revision  of 
VCAPCD  Rule  11  relative  to  the  SIP  is 
as  follows: 

•  The  rule  removes  the  references  to 
the  Community  Bank  for  the  definitions 
of  “small  source”  and  “medium 
source,”  because  the  Community  Bank 
no  longer  applies  to  sources  with 
permitted  emissions  less  than  5  tons  per 
year. 

The  purposes  of  revisions  of  VCAPCD 
Rule  29  relative  to  the  SIP  are  as 
follows: 

•  The  rule  changes  the  calculation 
method  for  permitted  emissions  of 
reactive  organic  compounds  (ROC)  for 
gasoline  dispensing  facilities  and  dry 
cleaning  facilities  to  include  accounting 
for  the  control  equipment  and  the 
amount  of  throughput  requested  by  the 
permittee  in  addition  to  accounting  for 
the  number,  size,  and  type  of  storage 
tanks  at  the  source. 

•  The  rule  requires  that  the  permittee 
submit  an  application  and  provide 
offsets  to  increase  emissions  of  ROC  to 
equal  or  more  than  5  tons  per  year.  For 
smaller  emissions  of  ROC,  the  allowed 
emissions  shall  be  changed  as  part  of 
the  annual  permit  renewal  process. 

The  TSD  nas  more  information  about 
these  rules. 

II.  EPA’s  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

Generally,  administrative  SIP  rules 
must  be  enforceable  (see  section  110(a) 
of  the  CAA)  and  must  not  relax  existing 
requirements  (see  sections  110(1)  and 
193).  There  are  no  specific  reasonably 
available  control  measure/ reasonably 
available  control  technology  (RACM/ 
RACT)  requirements  for  administrative 
rules. 

The  following  guidance  and  policy 
documents  that  we  used  to  define 
specific  enforceability  requirements 
include  the  following: 

•  Review  of  New  Sources  and 
Modifications,  U.S.  EPA,  40  CFR  part 
51,  subpart  1. 

•  Guidance  Document  for  Correcting 
Common  VOC  &  Other  Rule 


Deficiencies,  EPA  Region  9,  (August  21, 
2001).  (Tbe  Little  Bluebook) 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

We  believe  these  rules  are  consistent 
with  the  relevant  policy  and  guidance 
regarding  enforceability  and  SIP 
relaxations.  The  TSD  has  more 
information  on  our  evaluation. 

C.  EPA  Recommendation  To  Further 
Improve  a  Rule 

The  TSD  describes  an  additional 
revision  to  SJVAPCD  Rule  2050  that 
does  not  affect  EPA’s  current  action  but 
is  recommended  for  the  next  time  the 
local  agency  modifies  the  rule. 

D.  Proposed  Action  and  Public 
Comment 

As  authorized  in  section  110(k)(3)  of 
the  CAA,  EPA  is  fully  approving  the 
submitted  rules,  because  we  believe 
they  fulfill  all  relevant  requirements. 

We  do  not  think  anyone  will  object  to 
this  approval,  so  we  are  finalizing  it 
without  proposing  it  in  advance. 
However,  in  the  Proposed  Rules  section 
of  this  Federal  Register,  we  are 
simultaneously  proposing  approval  of 
the  same  submitted  rules.  If  we  receive 
adverse  comments  by  November  24, 
2008,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register  to 
notify  the  public  that  the  direct  final 
approval  will  not  take  effect  and  we  will 
address  the  comments  in  a  subsequent 
final  action  based  on  the  proposal.  If  we 
do  not  receive  timely  adverse 
comments,  the  direct  final  approval  will 
be  effective  without  further  notice  on 
December  23,  2008.  This  will 
incorporate  these  rules  into  the  federally 
enforceable  SIP. 

Please  note  that  if  EPA  receives 
adverse  comment  on  an  amendment,  • 
paragraph,  or  section  of  this  rule  and  if 
that  provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

III.  Statutory  and  Executive  Order 
Reviews 

Under  the  Clean  Air  Act,  the 
Administrator  is  required  to  approve  a 
SIP  submission  that  complies  with  the 
provisions  of  the  Act  and  applicable 
Federal  regulations.  42  U.S.C.  7410(k); 
40  CFR  52.02(a).  Thus,  in  reviewing  SIP 
submissions,  EPA’s  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act. 
Accordingly,  this  action  merely 
approves  state  law  as  meeting  Federal 
requirements  and  does  not  impose 
additional  requirements  beyond  those 


imposed  by  state  law.  For  that  reason, 
this  action: 

•  Is  not  a  “significant  regulatory 
action”  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866  (58  FR  51735, 
October  4,  1993); 

•  Does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.); 

•  Is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory'  Flexibility  Act  (5 
U.S.C.  601  et  seq.)-, 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect- smairgovernments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4); 

•  Does  not  have  Federalism 
implications  as  specified  in  Executive 
Order  13132  (64  FR  43255,  August  10, 
1999); 

•  Is  not  an  economically  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
13045  (62  FR  19885,  April-23,  1997); 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (66  FR 
28355,  May  22,  2001); 

•  Is  not  subject  to  requirements  of 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  because 
application  of  those  requirements  would 
be  inconsistent  with  the  Clean  Air  Act; 
and 

•  Does  not  provide  EPA  with  the 
discretionary  authority  to  address,  as 
appropriate,  disproportionate  human 
health  or  environmental  effects,  using 
practicable  and  legally  permissible 
methods,  under  Executive  Order  12898 
(59  FR  7629,  February  16,  1994). 

In  addition,  this  rule  does  not  have 
tribal  implications  as  specified  by 
Executive  Order  13175  (65  FR  67249, 
November  9,  2000),  because  the  SIP  is 
not  approved  to  apply  in  Indian  country 
located  in  the  state,  and  EPA  notes  that 
it  will  not  impose  substantial  direct 
costs  on  tribal  governments  or  preempt 
tribal  law. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  tbe  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  action  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
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the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
Ccmnot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 

This  action  is  not  a  “major  rule”  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  23, 
2008.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  action  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not  • 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Dated  September  2,  2008. 

Jane  Diamond, 

Acting  Regional  Administrator,  Region  IX. 
m  Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

■  1 .  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F — California 

■  2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(i97)(i)(C)(6), 
(241)(i)(A)(6),  and  (345)(i){C)  to  read  as 
follows: 

§52.220  Identification  of  plan. 
***** 

(c)  *  *  * 

(197)  *  *  * 

(i)*  *  * 

(O*  *  * 

(6)  Rule  2050,  “Cancellation  of 
Application,”  adopted  on  May  21,  1992 
and  amended  on  December  16,  1993. 
***** 

(241) *  *  * 

(i)  *  *  * 

(A)  *  *  * 

(6)  Rule  24,  “Temporary  Permit  to 
Operate,”  adopted  on  March  20, 1996. 
***** 

(345)*  *  * 


(i)*  *  * 

(C)  Ventura  County  Air  Pollution 
Control  District. 

(1)  Rule  11,  “Definitions  for 
Regulation  II,”  and  Rule  29,  “Conditions 
on  Permits,”  adopted  on  June  13,  1995 
and  May  23,  1972,  respectively,  and 
revised  on  March  14,  2006. 

*  *  •  *  *  * 

[FR  Doc.  E8-25310  Filed  10-23-08;  8:45  am] 
BILLING  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  08-2257;  MB  Docket  No.  07-226;  RM- 
11406] 

Radio  Broadcasting  Service;  Tecopa, 
CA 

agency:  Federal  Communications 
Commission. 

ACTION;  Final  rule. 

SUMMARY:  This  Report  and  Order  grants 
a  petition  for  rulemaking  filed  by 
shamrock  Communications,  Inc. 
(“Petitioner”)  to  allot  Channel  288A  at 
Tecopa,  California.  Petitioner  proposed 
the  foregoing  channel  allotment  to 
maintain  a  first  local  service  allotment 
at  Tecopa  and  to  accommodate  its 
construction  permit  application  to 
substitute  Channel  290C1  for  Channel 
291A  at  Tecopa,  and  change  the 
community  of  license  from  Tecopa, 
California,  to  Amargosa  Valley,  Nevada. 
Channel  288A  can  he  allotted  at  Tecopa, 
California,  in  compliance  with  the 
Commission's  technical  engineering  . 
requirements,  at  geographical 
coordinates  of  35-50-48  North  Latitude 
'  and  116-13-24  West  Longitude  with  a 
site  restriction  of  0.3  kilometers  (0.2 
miles)  southeast  of  Tecopa. 

DATES:  Effective  November  24,  2008. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission,  445 
Twelfth  Street,  SW.,  Washington,  DC 
20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

R.  Earthen  Gorman,  Media  Bureau, 

(202)  418-2187. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MB  Docket  No.  07-226, 
adopted  October  8,  2008,  and  released 
•  October  10,  2008.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  regular 
business  hours  at  the  FCC’s  Reference 
Information  Center,  Portals  II,  445 
Twelfth  Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  The  complete 


text  of  this  decision  may  also  be 
purchased  from  the  Commission’s 
duplicating  contractor.  Best  Copy  and 
Printing,  Inc.,  445  12th  Street,  SW., 
Room  CY-B402,  Washington,  DC  20554, 
telephone  1-800-378-3160  or  http:// 
www.BCPIWEB.com.  The  Commission 
will  send  a  copy  of  this  Report  and 
Order  in  a  report  to  be  sent  to  Congress 
and  the  Government  Accountability 
Office  pvnsuant  to  the  Congressional 
Review  Act,  see  5  U.S.C.  801(a)(1)(A). 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

■  As  stated  in  the  preamble,  the  Federal 
Communications  Commission  amends 
47  CFR  part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  33B. 
§73.202  [Amended] 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  adding  Tecopa,  Channel 
288A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

[FR  Doc.  E8-25458  Filed  10-23-08;  8:45  am] 
BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  08-2272;  MB  Docket  No.  07-210;  RM- 
11399] 

Radio  Broadcasting  Services;  Butte 
Falls  and  Netarts,  OR 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Audio  Division  grants  a 
Petition  for  Rule  Making  issued  at  the 
request  of  Oregon  Radio  Partners, 
proposing  the  allotments  of  Channel 
290A  at  Butte  Falls,  Oregon  and 
Channel  232C3  at  Netarts,  Oregon,  as 
first  local  services.  Channel  290A  at 
Butte  Falls  can  be  allotted,  consistent 
with  the  minimum  distance  separation 
requirements  of  the  Commission’s 
Rules,  at  reference  coordinates  42-36- 
19  NL  and  122-24-38  WL  with  a  site 
restriction  of  14.7  kilometers  (9.1  miles) 
northeast  of  Butte  Falls.  Moreover, 
Channel  232C3  can  be  allotted  to 
Netarts,  consistent  with  the  minimum 
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distance  separation  requirements  of  the 
Commission’s  Rules,  at  reference 
coordinates  45-27-56  NL  and  123-58- 
11  WL  with  a  site  restriction  of  4 
kilometers  (2.5  miles)  northwest  of 
Netarts.  The  coordinates  for  Channel 
232C3  at  Netarts  are  located  320 
kilometers  from  the  Canadian  border.  As 
such,  Canadian  concurrence  has  been 
requested.  Canada  has  approved  the 
allotment,  not  specially  negotiated,  on 
Channel  232B1,  the  international  class 
for  this  vacant  facility.  See 
SUPPLEMENTARY  INFORMATION,  supra. 
DATES:  Effective  November  24,  2003. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission,  445 
Twelfth  Street,  SW.,  Washington,  DC 
20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rolanda  F.  Smith,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Report 
and  Order,  MB  Docket  No.  07-210, 
adopted  October  8,  2008,  and  released 
October  10,  2008.  The  Notice  of 
Proposed  Rule  Making  proposed  the 
allotment  of  Channel  290A  at  Butte 
Falls  and  Channel  232C3  at  Netarts.  See 
72  FR  59507,  published  October  22, 
2007.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  Commission’s  Reference 
Information  Center,  445  Twelfth  Street, 
SW.,  Washington,  DC  20554.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
duplicating  contractor.  Best  Copy  and 
Printing,  Inc.,  445  12th  Street,  SW., 
Room  CY-B402,  Washington,  DC  20554, 
telephone  1-800-378-3160  or  http:// 
www.BCPIWEB.com.  The  Commission 
will  send  a  copy  of  this  Report  and 
Order  in  a  report  to  be  sent  to  Congress 
and  the  Government  Accountability 
Office  pursuant  to  the  Congressional 
Review  Act,  see  5  U.S.C.  801(a)(1)(A). 

The  new  Butte  Falls  and  Netarts 
vacant  allotments  accommodates  two 
hybrid  communities  of  license 
applications  involving  Station  KTIL- 
FM,  Channel  232C3,  Tillamook,  Oregon 
and  new  FM  station,  Channel  225A, 
Butte  Falls,  Oregon.  See  File  Nos.  BPH- 
200701 25 ADO  and  BNPH- 
20060310ACD,  respectively.  See  also  72 
FR  14554,  published  March  28,  2007 
and  72  FR  7032,  published  February  14, 
2007. 

The  hybrid  community  of  license 
application.  File  No.  BPH- 
20070125ADO  proposes  the  reallotment 
of  Channel  232C3  at  Tillamook  to 
Channel  232C2  at  Government  Camp, 
Oregon,  and  modification  of  the  Station 
KTIL-FM  license  to  reflect  the  change. 


To  accommodate  the  Station  KTIL-FM 
application,  we  issued  Orders  to  Show 
Cause  {“OTSC’)  directed  to  the 
licensees  of  Station  KXIX,  Channel 
231C0,  Bend,  Oregon  and  Station  KRXF, 
Channel  224C2,  Sunriver,  Oregon.  See 
Letter  to  GCC  bend,  LLC,  Ref.  No. 
1800B3-HC  (MB  May  23,  2007)  [OTSC 
to  Station  KXIX  licensee)  and  Letter  to 
Fields  Pond  Group,  Ref.  No.  1800B3-HC 
(MB  May  23,  2007)  [OTSC  to  Station 
KRXF  licensee).  No  responses  were 
received.  Therefore,  the  licensees  of 
Stations  KXIX  and  KRXF  are  deemed  to 
have  consented  to  the  channel 
substitutions  with  respect  to  Channel 
225C0  at  Bend,  Oregon  for  Station  KXIX 
and  Channel  231C2  at  Sunriver,  Oregon 
for  Station  KRXF,  respectively.  See  47 
CFR  Section  1.87.  See  also  Circleville, 
Ohio,  Second  Report  and  Order,  8  FCC 
2d  159  (1967).  Additionally,  the  hybrid 
community  of  license  application.  File 
No.  BNPH-20060310ACD,  proposes  the 
reallotment  of  Channel  225A  from  Butte 
Falls  to  Talent,  Oregon,  and 
modification  of  the  new  FM  station 
license  to  specify  operation  at  Talent. 
The  applications.  File  Nos.  BPH- 
200701 25 ADO  and  BNPH- 
20060310ACD  were  granted 
simultaneously  with  the  release  of  the 
aforementioned  Report  and  Order. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

■  As  stated  in  the  preamble,  the  Federal 
Communications  Commission  amends 
47  CFR  part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 

§73.202  [Amended] 

■  2.  Section  73.202(b),  the  Table  ofFM 
Allotments  under  Oregon,  is  amended 
by  adding  Butte  Falls,  Channel  290A 
and  by  adding  Netarts,  Channel  232C3. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

[FR  Doc.  E8-25466  Filed  10-23-08;  8:45  am] 
SILLING  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  08-2256;  MB  Docket  No.  07-281;  RM- 
11408] 

Radio  Broadcasting  Services;  Elko,  NV 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  At  the  request  of  L.  Topaz 
Enterprises,  Inc.,  Channels  274C3  and 
284C3  at  Elko,  Nevada,  are  allotted  as 
the  community’s  fifth  and  sixth  local 
aural  transmission  services.  Channels 
274C3  and  284C3  can  be  allotted  at 
Elko,  Nevada  without  a  site  restriction 
at  coordinates  40-  49-57  NL  and  115- 
45-44  WL.  Opposing  comments  filed  by 
Ralph  J.  Carlson,  President  of  Stations 
KRJC(FM)  and  KTSN(AM),  Elko,  Nevada 
are  denied. 

DATES:  Effective  November  24,  2008. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission,  445 
Twelfth  Street,  SW.,  Washington,  DC 
20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Victoria  McCauley,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MB  Docket  No.  07-281, 
adopted  October  08,  2008,  and  released 
October  10,  2008.  This  proceeding  was 
initiated  by  a  petition  for  rulemaking 
filed  by  L.  Topaz  Enterprises,  Inc.  and 
proposed  in  a  Notice  of  Proposed  Rule 
Making,  73  FR  1577  (January  9,  2008). 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC’s  Reference  Information 
Center  at  Portals  II,  CY-A257,  445 
Twelfth  Street,  SW.,  Washington,  DC 
20554.  This  document  may  also  be 
purchased  from  the  Commission’s  copy 
contractor.  Best  Copy  and  Printing,  Inc., 
Portals  II,  445  12th  Street,  SW.,  Room 
CY-B402,  Washington,  DC  20554, 
telephone  1-800-378-3160  or 
www.BCPlWEB.com.  The  Commission 
will  send  a  copy  of  this  Report  and 
Order  in  a  report  to  be  sent  to  Congress 
and  the  Government  Accountability 
Office  pursuant  to  the  Congressional 
Review  Act,  see  5  U.S.C.  801(a)(1)(A). 

List  of  Subjects  in  47  CFR  Part  73 
Radio,  Radio  broadcasting. 

■  As  stated  in  the  preamble,  the  Federal' 
Communications  Commission  amends 
47  CFR  part  73  as  follows: 
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PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority;  47  U.S.C.  154,  303,  334,  336.  ‘ 


§73.202  [Amended] 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Nevada  is  amended 
by  adding  Elko,  Channels  274C3  and 
284C3. 


Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

[FR  Doc.  E8-25467  Filed  10-23-08;  8:45  am] 
BILLING  CODE  6712-01-P 


Proposed  Rules 


Federal  Register 
Vol.  73,  No.  207 
Friday,  October  24,  2008 


63387 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
48  CFR  Part  470 
Commodity  Credit  Corporation 
7  CFR  Parts  1496  and  1499 
Foreign  Agricultural  Service 

7  CFR  Part  1599 

RIN  0551-AA78 

McGovern  Dole  International  Food  for 
Education  and  Child  Nutrition  Program 
and  Food  for  Progress  Program 

agency:  Foreign  Agricultural  Service 
and  Commodity  Credit  Corporation, 
USDA. 

ACTION;  Proposed  rule. 

summary:  This  proposed  rule  would 
amend  the  regulations  to  administer  the 
Food  for  Progress  (FFPr)  Program  and 
the  McGovem-Dole  International  Food 
for  Education  and  Child  Nutrition 
Program  (McGovern-Dole  Program)  by 
making  revisions  to  provide  greater 
clarity  with  respect  to  all  aspects  of  the 
program  with  specific  emphasis  on  the 
eligibility  requirements  that  a 
participant  must  meet,  and  the  actions 
that  must  be  undertaken  by  a  participant 
in  order  to  receive  assistance  under 
these  programs,  including  the  reports 
that  are  filed  by  program  participants 
with  the  Foreign  Agricultural  Service 
(FAS).  This  proposed  rule  would  also 
amend  the  Agriculture  Acquisition 
Regulation  (AGAR),  to  specify  the 
criteria  that  is  used  in  determining 
whether  a  commodity  that  is  procured 
under  these  programs  and  under 
domestic  feeding  programs 
administered  by  USDA  is  considered  to 
be  a  commodity  that  is  a  product  of  the 
United  States.  The  purpose  of  these 
amendments  is  to  improve  efficiency  of 
the  programs  and  make  it  more  clear  to 
participants  what  they  must  do  to  meet 
eligibility  requirements. 

DATES:  We  will  consider  comments  that 
we  receive  by  December  8,  2008. 


ADDRESSES:  We  invite  you  to  submit 
comments  on  this  proposed  rule.  In 
your  comment,  include  the  volume, 
date,  and  page  number  of  this  issue  of 
the  Federal  Register.  You  may  submit 
comments  by  any  of  the  following 
methods: 

•  E-Mail:  PPDED@fas.usda.gov  and/or 
Babette.  Gainor@fas.  usda.gov. 

•  Fax;  (202)  690-0251. 

•  Mail  to:  Babette  Gainor,  Deputy 
Director,  Food  Assistance  Division, 
Foreign  Agricultural  Service,  U.S. 
Department  of  Agriculture,  Stop  1034, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-1034. 

•  Hand  Delivery  or  Courier:  1250 
Maryland  Avenue,  SW.,  Suite  400, 
Washington,  DC  20024. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

Comments  may  be  inspected  in  Suite 
400  of  the  Portals  Building,  1250 
Maryland  Avenue,  SW.,  Washington, 

DC,  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  A  copy  of  this  proposed  rule 
is  available  through  the  FAS  home  page 
at  http://www.fas.usda.gov/foodaid. 

FOR  FURTHER  INFORMATION  CONTACT: 
Babette  Gainor  at  (202)  720—4221,  or 
e-mail:  Babette. Gainor@fas. usda.gov. 
SUPPLEMENTARY  INFORMATION: 

7  CFR  Part  1496 — Procurement  of 
Commodities  for  Foreign  Donation 

This  proposed  rule  amends  the 
current  regulations  governing  the 
procurement  of  commodities  for  use  in 
international  food  assistance  and 
developmental  programs,  and  to  move 
those  regulations  to  a  different  section 
of  the  CFR. 

Personnel  of  the  Farm  Service  Agency 
(FSA)  acquire  commodities  for  use  by 
the  Foreign  Agricultural  Service  (FAS) 
for  use  in  international  food  assistance 
and  developmental  programs.  These 
commodities  are  procured  in  conformity 
with  the  Federal  Acquisition  Regulation 
(FAR),  as  supplemented  by  the  AGAR 
found  in  48  CFR  Chapter  4.  In  addition, 
regulations  at  7  CFR  part  1496  set  forth 
provisions  applicable  to  the  acquisition 
of  commodities  to  Ceury  out  activities 
under  the  McGovern-Dole  Program, 

FFPr  Program,  and  Title  II  of  the  Food 
For  Peace  Act,  (Pub.  L.  83—480,  or 
referred  to  as  Pub.  L.  480).  Title  II 
procurements  are  done  on  behalf  of  the 


U.  S.  Agency  for  International 
Development  (USAID)  by  FSA.  The 
regulations  at  7  CFR  part  1496  were 
amended  at  72  FR  6450,  on  February  12, 
2007,  in  order  to  adopt  new  procedures 
regarding  the  evaluation  of  bids 
submitted  in  the  procurement  of 
commodities.  This  proposed  rule  would 
move  the  current  regulations  at  7  CFR 
part  1496  to  a  new  part  in  the  AGAR, 

48  CFR  Chapter  4,  part  470,  and  delete 
and  revise  obsolete  provisions  in  7  CFR 
part  1496.  This  rule  also  proposes  minor 
“housekeeping”  changes  to  clarify  those 
regulations. 

The  substantive  changes  to  this 
section  of  the  regulations  proposed  in 
this  rule  are  intended  to  make  the 
procurement  process  more  efficient  and 
responsive.  The  U.  S.  Government 
Accountability  Office  (GAO)  issued  a 
report  in  April  2007,  entitled  FOREIGN 
ASSISTANCE — Various  Challenges 
Impede  the  Efficiency  and  Effectiveness 
of  U.S.  Food  Aid.  Among  the  findings  in 
this  report  is  that  current  contracting 
provisions  produce  a  “bunching  of 
contracts”  that  result  in  increased 
program  costs  (GAO  Report,  pg.  23). 
USDA  shares  the  overall  concerns  set 
forth  in  the  GAO  report  about  the  need 
to  improve  efficiency  in  contracting  to 
improve  program  delivery  and  is 
engaged  in  a  continuing  process  to 
revise  its  contracting  procedures  to  have 
the  benefit  of  increased  flexibility 
afforded  under  the  FAR.  Accordingly, 
this  proposed  rule  would  amend  these 
regulations  to  ensure  that  USDA  may 
fully  utilize  all  types  of  acquisition 
contracts  that  are  authorized  by  the 

FAR.  And,  as  noted  below,  under  this 
proposed  rule  USDA  would  have  the 
option  of  procuring  freight  directly  from 
carriers  as  opposed  to  doing  so 
indirectly  through  program  participants. 
Such  procurements  would  be  done  in 
accordance  with  the  FAR,  including  the 
AGAR. 

Changes  to  7  CFR  Parts  1499  and 
1599 — Foreign  Donation  Programs  and 
McGovem-Dole  International  Food  for 
Education  and  Child  Nutrition  Program 

The  regulations  in  7  CFR  part  1499, 
Foreign  Donation  Programs,  are  used  by 

FAS,  on  behalf  of  the  Commodity  Credit 
Corporation  (CCC),  in  the 
administration  of  the  FFPr  Program.  The 
regulations  in  7  CFR  part  1599, 
McGovern-Dole  International  Food  for 
Education  and  Child  Nutrition  Program, 
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are  used  by  FAS  in  the  administration 
of  the  McGovem-Dole  Program.  Many  of 
the  provisions  of  these  regulations  have 
not  been  reviewed  or  updated  since 
their  issuance  in  1996  and  2001, 
respectively.  The  changes  proposed  in 
this  rule  are  largely  technical  in  nature 
to  improve  the  efficiency  and 
effectiveness  of  the  programs.  The 
following  is  a  discussion  of  the  major 
proposed  amendments. 

In  2006,  FAS  initiated  an  agency-wide 
reorganization.  Following  the 
completion  of  this  reorganization  in 
2007,  FAS  began  to  evaluate  how 
programs  are  implemented  in  light  of 
the  organizational  changes.  Concurrent 
with  this  process,  the  GAO  Report  was 
issued.  As  a  result  of  this  review,  tciking 
into  account  the  findings  in  the  GAO 
Report,  USDA  proposed  changes  to 
these  regulations  that  are  designed  to 
improve  the  delivery  of  assistance  under 
these  programs  by  removing  obsolete 
provisions;  consolidating  reporting 
requirements  applicable  to  participants; 
and  providing  greater  flexibility  in  the 
settlement  of  claims  that  arise  under  the 
program.  For  example,  the  proposed 
rule  would  set  forth  with  greater  clarity 
the  responsibilities  of  a  participant  in 
the  event  unanticipated  actions  occur 
that  involve  the  protection  of 
commodities  provided  to  the  participant 
by  FAS  or  CCC  and  would  provide 


greater  latitude  with  respect  to  the 
actions  of  the  participant  in  such  a 
situation. 

One  of  the  criticisms  in  the  GAO 
report  is  related  to  the  “lengthy  claims 
process”  that  exists  under  current 
regulations  (GAO  Report,  pg.  27).  While 
the  report  focused  on  transportation 
claims,  USDA  is  also  concerned  about 
the  timely  resolution  of  all  claims  that 
arise  under  the  program.  Under  current 
regulations,  generally,  for  cargo  claims: 
(1)  If  the  claim  is  less  than  $100  no 
action  is  necessary;  (2)  if  the  claim  is 
between  $100  and  $300,  no  action  is 
necessary  if  the  participant  determines 
that  costs  of  collection  would  exceed 
the  likely  recovery  costs;  (3)  if  the 
recovery  on  a  claim  is  less  than  $200, 
the  participant  may  retain  the  recovery; 
and  (4)  if  the  recovery  on  a  claim  is 
more  than  $200,  the  participant  may 
retain  either  $200  plus  10  percent  of  the 
difference  between  $200  and  the  total 
amount  of  the  claim  up  to  $500,  or  the 
actual  amount  of  collection  costs 
(excluding  attorney  fees  and  collection 
agency  fees).  Other  provisions  of  the 
current  regulations  generally  require 
that  a  participant  assign  all  rights  to  a 
claim  to  FAS  or  CCC,  as  appropriate.  In 
most  instances,  all  recoveries  are 
retained  by  one  of  these  agencies  except 
in  cases  where  the  participant  may  have 
expended  its  own  funds  for  ocean 


transportation,  in  which  case  the 
recovery  is  shared  with  such 
participant. 

This  process  reflects  neither  the 
actual  costs  of  collection  of  claims  nor 
the  logistical  issues  attendant  to  claims 
that  occur  outside  of  the  United  States. 
This  process  was  instituted  on  the 
premise  that  carriers  and  other  entities 
would  be  more  likely  to  make  payments 
to  the  United  States  if  a  claim  had  been 
assigned  to  it  as  opposed  to  requiring  a 
participant  pursue  collection.  Also, 
when  this  process  was  originally 
established,  the  vast  majority  of  food  aid 
shipments  were  in  the  form  of  bulk 
commodities.  Now,  however,  a 
significant  quantity  of  commodities  is 
shipped  in  containers  and  there  is  a 
significant  reduction  in  the  dollar 
amount  of  individual  losses  as  such 
losses  are  generally  limited  to  one 
container,  or  a  small  number  of 
containers,  as  opposed  to  losses  in  large 
bulk  grain  shipments.  The  following 
charts  set  forth  cargo  claim  collection 
activity  for  the  FFPr  Program  and  the 
McGovern-Dole  Program  over  the  past 
four  fiscal  years  (note  the  amount  of 
recovery  in  a  fiscal  year  represents 
amounts  recovered  in  that  year  for 
claims  established  in  that  year  and 
preceding  years): 


Food  For  Progress  Program 


Fiscal  year 

Claims 

collected 

Claims  estab¬ 
lished  (number) 

2004  . . 

$313,686 

$468,747  (67) 

2005  . 

64,766 

20,414  (47) 

2006  . 

257,832 

369,215  (55) 

2007  . 

65,638 

126,098  (5) 

4-Year  Totals . . . 

701,922 

984,474  (174) 

McGovern-Dole  Food  for  Education  and  Child  Nutrition  Program 


Fiscal  year 

Claims 

collected 

Claims  estab¬ 
lished  (number) 

2004  . 

— 

$15,075 

$19,792  (12) 

2005  . 

50,397 

56,824  (32) 

2006  . 

96,760 

106,925  (44) 

2007  . 

18,977 

20,989  (8) 

4-year  Totals . 

181,209 

204,530  (96) 

Taking  into  account  the  small  number 
of  claims  and  the  extremely  small 
average  amount  of  claims  that  were 
established  (FFPr  Program — $5,657  and 
McGovem-Dole  Program — $2,230)  and 
the  costs  attributable  for  salaries  and 
expenses  of  USDA  employees,  this 
current  system  is  not  cost-effective. 
Further,  with  respect  to  non-cargo 


claims,  if  such  claims  arise  in  a  foreign 
country  after  the  liability  of  the  carrier 
ends,  any  litigation  which  may  be 
required  to  effectuate  collection  must  be 
brought  in  the  country  where  the  claim 
arose.  In  such  a  situation,  assignment  of 
the  claim  to  FAS  or  CCC  for  collection 
is  simply  not  feasible. 


This  process  is  predicated  upon  the 
current  manner  in  which  freight 
contracts  are  entered  into  for  the 
delivery  of  commodities  made  available 
under  FFPr  Program  and  the  McGovern- 
Dole  Program.  Generally,  the  current 
regulations  envision  that  the  program 
participant  will  be  reimbursed  for  the 
cost  of  obtaining  ft-eight  and  that  the 
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freight  contract  is  between  the  program 
participant  and  the  carrier.  In  reality,  as 
the  programs  have  evolved  over  many 
years,  the  program  participant  obtains 
potential  bids  from  prospective  carriers 
and  these  bids  are  provided  to  FSA 
who,  as  set  forth  in  7  CFR  part  1496, 
utilizes  a  sophisticated  coniputer 
program  to  analyze  the  freight  bids  in 
conjunction  with  the  various  bids 
obtained  in  the  procurement  of 
commodities  to  ascertain  which 
combination  of  carrier  bids  and 
commodity  bids  produces  the  lowest 
landed  cost  of  delivery  of  the 
commodity  to  a  foreign  destination. 
Thus,  the  selection  of  the  Ccurier  bid 
ultimately  rests  with  USDA.  Once  the 
carrier  is  determined,  the  program 
participant  executes,  in  most  instances, 
a  contract  with  the  carrier.  As  the 
contract  is  between  the  carrier  and  the 
program  participant,  any  claim  that  the 
participant  has  against  the  carrier  is  the 
participant’s  cause  of  action  and  not 
that  of  CCC  or  FAS.  The  current 
regulations  provide  that  the  program 
participant  must  assign  this  private 
cause  of  action  to  CCC  or  FAS  as  a 
condition  of  program  participation. 
Questions  have  been  raised  concerning 
whether  the  freight  acquisition  process 
is  compliant  with  the  FAR  and  whether 
CCC  and  FAS  should  be  accepting 
private  causes  of  action  for  collection 
purposes.  Accordingly,  this  proposed 
rule  would  provide  that  in  obtaining 
freight  contracts,  FAS  or  CCC,  as 
applicable,  would  obtain  the  freight 
contracts  in  accordance  with  the  FAR. 
This  would  eliminate  the  need  for  any 
program  participant  to  assign  a  claim  to 
FAS  or  CCC.  The  regulations,  as 
amended,  would  also  provide  for  the 
option  for  FSA  or  CCC  to  allow  a 
program  participant  to  obtain  freight  but 
assignment  of  these  claims  would,  as  a 
general  rule,  be  eliminated.  The 
program  participant  would  be 
responsible  for  claim  collections  and 
would  be  allowed  to  retain  any  recovery 
of  the  claim,  except  the  expenditure  of 
the  recovered  funds  would  be  limited  to 
carrying  out  an  activity  authorized  by 
the  program  under  which  the 
commodities  had  been  provided  to  the 
participant. 

The  current  regulations  for  these 
programs  require  all  participants  to 
submit  various  reports  to  FAS  on  a 
semi-annual  basis  and  to  file  other 
reports  upon  the  occurrence  of  certain 
events.  These  reports  are  required  to  be 
filed  in  four  different  offices  within  FAS 
and  with  two  different  offices  within 
FSA,  and  in  some  cases  must  also  be 
filed  with  the  Agricultural  Attache  or 
Agricultural  Counselor  of  FAS  with 


responsibility  for  the  country  where  the 
agreement  is  implemented.  In  other 
cases,  a  report  is  required  only  to  be 
filed  with  the  Agricultural  Attache  or 
Agricultural  Counselor.  Several  of  these 
offices  referred  to  in  the  regulations 
have  been  either  renamed  or  eliminated, 
so  the  current  regulations  are  obsolete. 
Accordingly,  this  rule  proposes  to  revise 
these  regulations  to  remove  all 
references  to  specific  offices  and  a 
generic  reference  to  either  FAS  or  CCC 
would  be  used.  The  identification  of  the 
location  where  a  report  would  be 
required  to  be  filed  would  be  specified 
in  the  agreement.  FAS  e.xpects  that  in 
all,  or  substantially  all,  instances  these 
reports  will  be  filed  with  one  office  in 
FAS.  To  the  extent  other  USDA  officials 
need  the  information  contained  in  the 
reports,  FAS  Ivould  be  responsible  for 
dissemination  of  the  material  to 
appropriate  officials. 

Further,  in  addition  to  streamlining 
the  location  for  reports  submission,  FAS 
intends  to  incorporate  a  greater 
emphasis  on  performance  based 
reporting  which  will  allow  FAS  to 
highlight  the  accomplishments  achieved 
by  participants  under  food  aid 
programs,  which  will,  in  turn,  allow 
FAS  to  provide  funding  to  those  projects 
that  achieve  greater  results. 

It  has  been  the  practice  of  FAS,  acting 
on  behalf  of  CCC,  to  administer  section 
1110(h)  of  the  Food  For  Progress  Act 
which  addresses  the  prohibitions 
against  the  resale  and  transshipment  of 
donated  commodities  to  apply  only  to 
the  party  with  whom  CCC  directly 
enters  into  an  agreement.  This  means 
that  the  participant  is  required  to  ship, 
distribute  and/or  monetize  (sell)  the 
donated  commodities  in  the  targeted 
country.  Once  the  initial  distribution 
and/or  monetization  transaction  has 
taken  place  by  the  participant,  FAS 
considers  the  program  participant  to  be 
in  compliance  with  section  1110(h).  In 
accordance  with  section  lllO(j)  of  this 
Act,  it  has  also  been  the  practice  of  FAS 
to  permit  multi-country  agreements 
under  the  programs  whereby  CCC 
delivers  donated  commodities  to  one 
country  and  activities  to  fulfill  the 
agreement  objectives  are  carried  out  in 
another.  This  rule  proposes  to  amend 
the  regulations  at  7  CFR  part  1499  to 
address  these  types  of  situations. 

Previously,  7  CFR  part  1499  had  been 
used  to  regulate  and  administer 
activities  authorized  by  Section  416(b) 
of  the  Agricultural  Act  of  1949  (Section 
416(b)  program)  in  addition  to  the  FFPr 
Program.  Reference  to  the  Section  416(b) 
Program  has  been  removed  from  this 
part  due  to  the  fact  that  in  order  for 
activities  to  be  conducted  under  this 
program  the  Secretary  of  Agriculture 


must  determine  that  commodities  will 
be  made  available  under  Section  416(b). 
Accordingly,  FAS  has  determined  that  it 
is  more  appropriate  to  announce  cmy 
future  availability  of  commodities  under 
Section  416(b)  through  a  Federal 
Register  notice.  Upon  the 
announcement  of  commodity 
availability  for  Section  416(b)  activities, 
FAS  may  decide  to  use  this  part  to 
administer  such  availability;  this 
decision  also  would  be  announced  in 
the  Federal  Register  notice  at  that  time. 

Proposed  New  48  CFR  Part  470 

The  acquisition  by  USDA  of 
agriculturcd  commodities  and  ocean 
freight,  along  with  other  services,  is 
governed  by  procurement  statutes 
generally  applicable  to  all  activities  of 
USDA.  The  regulations  used  to 
implement  these  statutes  are  set  forth  in 
the  FAR.  But,  there  are  several  statutes 
that  contain  provisions  that  are 
specifically  applicable  to  the 
international  food  assistance  and 
development  programs  and  domestic 
food  assistance  programs. 

With  respect  to  the  international 
programs,  section  402  of  Pub.  L.  480  sets 
forth  the  definition  of  an  “agricultural 
commodity”  for  use  under  that  Act  and 
the  FFPr  Act  and  section  3107(a)  of  the 
Farm  Security  and  Rural  Investment  Act 
of  2002  sets  forth  a  similar  definition  of 
an  “agricultural  commodity.”  Generally, 
these  two  provisions  require  the  use  of 
commodities  produced  in  the  United 
States.  A  similar  approach  has 
historically  been  used  in  the  acquisition 
of  commodities  for  use  in  domestic 
feeding  programs.  In  some  instances, 
additives  such  as  vitamins  and  spices 
ene  not  available  from  U.S  sources  and 
in  some  instances  the  commodity  which 
is  being  procured  is  normally  stored  in 
a  commingled  manner  without  any  way 
to  ascertain  the  country  of  origin. 
Accordingly,  this  rule  proposes  that  the 
AGAR  would  be  revised  to  set  forth  in 
48  CFR  part  470  the  definition  of  an 
agricultural  commodity  and  would 
reflect  the  current  practices  of  USDA  in 
this  regard. 

Commodities  provided  under  the 
FFPr  Program  and  the  McGovem-Dole 
Program  are  delivered  to  foreign 
destinations  through  the  acquisition  of 
freight  which  is  ultimately  paid  for  from 
funds  from  these  programs.  The 
regulations  at  7  CFR  part  1496  require 
that  the  government  will  determine 
which  combination  of  commodity  bids 
and  bids  for  ocean  freight  rates  results 
in  the  lowest-landed  cost  of  delivery  of 
the  commodity  to  the  foreign 
destination.  The  government  generally 
will  award  the  contact  for  the  purchase 
of  the  commodity  that  results  in  the 
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lowest-landed  cost  and  would  be 
transported  in  compliance  with  cargo 
preference  requirements  under 
regulations  prescribed  by  the  Maritime 
Administration.  “Lowest  landed  cost” 
refers  to  the  requirement  that,  in  the 
delivery  of  U.S.  agricultural 
commodities  under  international  food 
assistance  and  developmental  programs, 
the  United  States  shall  generally  use  the 
combination  of  ocean  freight  contracts 
and  commodity  acquisition  contracts 
that  results  in  the  lowest  cost  of  delivery 
of  the  product  to  the  desired 
destination.  This  requirement  is  based 
upon  provisions  in  section  901(b)  of  the 
Merchant  Marine  Act,  1936. 

Accordingly,  this  specific  provision  of 
law  is  used  in  the  procurement  of 
freight  and  agricultural  commodities 
and,  to  the  extent  the  provisions  of  this 
section  conflict  with  the  more  general* 
provisions  of  the  Competition  in 
Contracting  Act,  the  provisions  of 
section  901(b)  of  the  Merchant  Marine 
Act,  1936  prevail. 

The  application  of  section  901(b)  of 
the  Merchant  Marine  Act,  1936,  when 
considered  with  other  provisions  of  that 
Act,  results  in  a  complex  review  of 
numerous  offers  for  freight  and 
commodities.  In  a  very  simple  example, 
in  the  shipment  of  commodities,  several 
U.S.  port  locations  may  provide  viable 
services  and  the  ocean  freight  contract 
cost  from  one  port  may  be  less  costly 
than  the  cost  of  using  two  other  U.S. 
ports.  However,  the  cost  of  delivery  of 
U.S.  agricultural  product  to  the  U.S. 
port  with  the  lowest  attendant  freight 
cost  may  be  considerably  greater  than 
the  costs  of  delivery  of  the  commodities 
to  other  U.S.  ports.  Thus,  in  order  to 
ensure  that  the  lowest  total  cost  is 
obtained,  USDA  reviews  a  myriad  of 
potential  freight  and  commodity 
contract  costs  for  each  delivery  of 
commodities  to  a  foreign  destination.  In 
order  to  have  all  USDA  acquisition 
related  regulations  in  one  location,  48 
CFR  Chapter  4,  this  proposed  rule 
would  move  the  current  regulations  at  7 
CFR  part  1496  to  48  CFR  part  470  but 
the  regulations  would  not  be  amended 
regarding  the  current  process  used  to 
ascertain  the  lowest  landed  cost  for 
these  contracts.  Only  the  removal  of 
obsolete  references  and  editorial 
changes  would  be  made. 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  not  significant  under 
E.O.  12866,  as  amended  by  E.O.  13422, 
and  was  therefore  not  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB). 


Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  does 
not  apply  to  this  rule  because  FAS  is  not 
required  by  5  U.S.C.  553  or  any  other 
law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
of  this. 

Environmental  Assessment  ■ 

FAS  has  determined  that  this 
proposed  rule  does  not  constitute  a 
major  State  or  Federal  action  that  would 
significantly  affect  the  human  or  natural 
environment  consistent  with  the 
National  Environmental  Policy  Act 
(NEPA)  40  CFR  part  1502.4,  Major 
Federal  actions  requiring  the 
preparation  of  Environmental  Impact 
Statements;  and  Compliance  with  NEPA 
implementing  the  regulations  of  the 
Council  on  Environmental  Quality,  40 
CFR  parts  1500-1508.  Therefore  no 
environmental  assessment  or 
environmental  impact  statement  will  be 
prepared. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
E.O.  12988.  This  rule  is  not  retroactive 
and  it  does  not  preempt  State  or  local 
laws,  regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  This  rule  would  not  be 
retroactive. 

Executive  Order  12372 


Paperwork  Reduction  Act  of  1995 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  FAS  has 
previously  received  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  with  respect  to  the  information 
collection  required  to  support  these 
programs.  The  Information  Collection  is 
described  below; 

Title:  Food  Donation  Programs  (Food 
for  Progress,  Section  416(b),  and 
McGovern-Dole  International  Food  for 
Education  and  Child  Nutrition). 

OMB  Control  Number:  0551-0035. 

E-Government  Act  Compliance 

FAS  is  committed  to  complying  with 
the  E-Government  Act,  to  promote  the 
use  of  the  Intern’et  and  other 
information  technologies  to  provide 
increased  opportunities  for  citizen 
access  to  Government  information  and 
services,  and  for  other  purposes.  The 
forms,  regulations,  and  other 
information  collection  activities 
required  to  be  utilized  by  a  person 
subject  to  this  rule  are  available  at 
http://www.fas.  usda.gov. 

List  of  Subjects 
7  CFR  Part  1496 

Agricultural  commodities.  Food 
assistance  programs.  Foreign  aid. 
Government  procurement. 

7  CFR  Part  1499 


This  program  is  not  subject  to  E.  O. 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  the  notice 
related  to  7  CFR  part  3015,  subpart  V,  • 
published  at  48  FR  29115  (June  24, 

1983). 

Executive  Order  13132 

The  policies  contained  in  this  rule  do 
not  have  any  substantial  direct  effect  on 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Nor  does  this  rule 
impose  substantial  direct  compliance 
costs  on  state  and  local  governments. 
Therefore,  consultation  with  the  states 
is  not  required. 

Unfunded  Mandates 

Although  we  are  publishing  this  as  a 
proposed  rule,  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
does  not  apply  to  this  rule  because  FSA 
and  FAS  are  not  required  by  5  U.S.C. 

553  or  any  other  law  to  publish  a  notice 
of  proposed  rulemaking  for  the  subject 
of  this  rule.  Further,  this  rule  contains 
no  unfunded  mandates  as  defined  in 
sections  202  and  205  of  UMRA. 


Agricultural  commodities.  Food 
assistance  programs,  Foreign  aid. 

7  CFR  Part  1599 

Agricultural  commodities,  Exports, 
Foreign  aid. 

48  CFR  Part  470 

Government  procurement,  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  under  the  authority  of  5 
U.S.C.  553;  15  U.S.C. '714b  and  714c,  7 
CFR  parts  1496,  1499,  1599  and  48  CFR 
part  470  are  proposed  to  be  amended  as 
follows: 

PART  1496— [REMOVED] 

1.  7  CFR  part  1496  is  removed. 

2.  Revise  part  1499  to  read  as  follows: 

PART  1499— FOOD  FOR  PROGRESS 
PROGRAM 

Sec. 

1499.1  General  statement. 

1499.2  Definitions. 

1499.3  Eligibility  determination. 

1499.4  Application  process. 

1499.5  Agreements. 

1499.6  Payments, 

1499.7  Transportation  of  goods. 

1499.8  Entry  and  handling  of  commodities. 
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1499.9  Damage  to  and  loss  of  commodities. 

1499.10  Claims  for  damage  to  or  loss  of 
commodities. 

1499.11  Use  of  commodities  and  sales 
proceeds. 

1499.12  Subrecipients. 

1499.13  Recordkeeping  and  reporting 
requirements. 

1499.14  Noncompliance  with  an  agreement. 

1499.15  Suspension,  termination,  and 
closeout  of  agreements. 

1499.16  Appeals. 

1499.17  Paperwork  Reduction  Act. 

Authority:  7  U.S.C.  1736o;  and' 15  U.S.C. 
714b  and  714c. 

§1499.1  General  Statement. 

(a)  This  part  sets  forth  the  general 
terms  and  conditions  governing  the 
donation  of  commodities  by  the 
Commodity  Credit  Corporation  (CCC)  to 
participants  in  the  Food  for  Progress 
Program  (FFPr).  Under  FFPr, 
participants  use  the  donated 
commodities  or  proceeds  from  the  sale 
of  such  commodities  to  implement 
activities  in  a  foreign  country  pursuant 
to  an  agreement  with  CCC.  The  Foreign 
Agricultural  Service  (FAS)  of  the 
Department  of  Agriculture  (USDA) 
administers  FFPr  on  behalf  of  CCC. 

(b)  In  addition  to  the  provisions  of 
this  part,  other  regulations  of  general 
application  issued  by  USDA,  including 
the  regulations  set  forth  in  Chapter  30 
of  this  title,  are  applicable  to  the  FFPr. 
All  provisions  of  the  CCC  Charter  Act 
(15  U.S.C.  714  et  seq.)  and  any  other 
statutory  provisions  that  are  generally 
applicable  to  CCC  are  applicable  to  FFPr 
and  the  regulations  set  forth  in  this  part. 

(c)  This  part  shall  not  apply  to  a 
donation  by  CCC  to  a  foreign 
government  or  an  intergovernmental 
agency  or  organization  (such  as  the 
United  Nations’  World  Food  Program) 
under  FFPr. 

§1499.2  Definitions. 

The  following  definitions  are 
applicable  to  this  part: 

Activity  mean  a  project  to  be  carried 
out  by  a  participant,  directly  or  through 
a  subrecipient,  to  fulfill  the  objectives  of 
an  agreement. 

Agreement  mean  a  legally  binding 
agreement  entered  into  between  CCC 
and  a  participant  to  implement 
activities  under  FFPr. 

CCC  mean  the  Commodity  Credit 
Corporation  and  includes  any  official  of 
the  United  States  delegated  the 
responsibility  to  act  on  behalf  of  CCC. 

Commodities  mean  U.S.  agricultural 
commodities  or  products  of  U.S. 
agricultural  commodities. 

CCC-provided  funds  means  U.S. 
dollars  provided  under  an  agreement  to 
a  participant  for  expenses  for  the 
internal  transportation,  storage  and 


handling  of  the  donated  commodities, 
expenses  involved  in  the  administration 
and  monitoring  of  the  activities  under 
the  agreement,  and  technical  assistance 
related  to  the  monetization  of  donated 
commodities. 

Donated  commodities  meems  the 
commodities  donated  by  CCC  to  a 
participant  under  an  agreement.  The 
term  may  include  donated  commodities 
that  are  used  to  produce  a  further 
processed  product  for  use  under  the 
agreement. 

FAS  means  the  Foreign  Agricultural 
Service  acting  on  behalf  of  CCC. 

FFPr  means  the  Food  for  Progress 
Program. 

Force  majeure  is  a  common  clause  in 
contracts,  exempting  the  parties  for  non¬ 
fulfillment  of  their  obligations  as  a 
result  of  conditions  beyond  their 
control,  such  as  earthquakes,  floods  or 
war. 

Income  means  interest  earned  on  sale 
proceeds  and  other  resources  received 
by  a  participant,  other  than  sale 
proceeds,  as  a  result  of  carrying  out  an 
agreement.  The  term  may  include 
resources  from  VAT  refunds,  activity 
fees,  interest  on  loans,  and  others. 

Participant  means  an  entity  with 
which  CCC  has  entered  into  an 
agreement. 

Subrecipient  means  a  legal  entity  that 
receives  donated  commodities,  income, 
sale  proceeds  or  other  resources  from  a 
participant  for  the  purpose  of 
implementing  in  the  targeted  country 
activities  described  in  a  FFPr  agreement 
and  that  is  accountable  to  such 
participcmt  for  the  use  of  such 
commodities,  funds,  or  resources.  The 
term  may  include  foreign  or 
international  organizations  (such  as 
agencies  of  the  United  Nations)  at  the 
discretion  of  FAS. 

Sale  proceeds  mean  funds  received  by 
a  participant  from  the  sale  of  donated 
commodities. 

Targeted  country  means  the  country 
in  which  activities  are  implemented 
under  an  agreement. 

§1499.3  Eligibility  determination. 

(a)  An  entity  will  be  eligible  to 
become  a  participant  only  after  FAS 
determines  that  the  entity  has: 

(1)  Organizational  experience  in 
implementing  and  managing  grants,  and 
the  capability  and  personnel  to  develop, 
implement,  monitor,  report  on,  and 
provide  accountability  for  activities  in 
accordance  with  this  part; 

(2)  Experience  working  in  the 
proposed  targeted  country; 

(3)  Adequate  financial  framework  to 
implement  the  activities  the  entity 
proposes  to  carry  out  under  FFPr.  In 
order  to  determine  whether  the  entity  is 


financially  responsible,  FAS  may 
require  it  to  submit  corporate  policies 
and  financial  materials  that  have  been 
audited  or  otherwise  reviewed  by  a 
third  party: 

(4)  A  person  or  agent  located  in  the 
United  States  with  respect  to  which 
service  of  judicial  process  may  be 
obtained  by  FAS  on  behalf  of  the  entity; 
and 

(5)  An  operating  financial  account  in 
the  proposed  targeted  country,  or  a 
satisfactory  explanation  for  not  having 
such  an  account  and  a  description  of 
how  a  FFPr  agreement  would  be 
administered  without  such  an  account. 

(b)  In  determining  whether  an  entity 
will  be  eligible  to  be  a  participant,  FAS 
may  consider  the  entity’s  previous 
compliance  or  noncompliance  with  the 
provisions  of  this  part  and  part  1599  of 
this  title.  FAS  may  consider  matters 
such  as  whether  the  entity  corrected  • 
deficiencies  in  the  implementation  of  an 
agreement  in  a  timely  manner  and 
whether  the  entity  has  timely  and 
accurately  filed  reports  and  other 
submissions  that  are  required  to  be  filed 
with  FAS  and  other  agencies  of  the 
United  States. 

§  1 499.4  Application  process. 

(a)  An  entity  seeking  to  enter  into  an 
agreement  with  CCC  shall  submit  an 
application,  in  accordance  with  this 
section,  that  sets  forth  its  proposal  to 
carry  out  activities  under  FFPr  in  the 
proposed  target  country.  An  application 
shall  contain  the  items  specified  in 
paragraph  (b)  of  this  section  and  shall  be 
submitted  electronically  to  FAS  at  the 
address  set  forth  at  http:// 
www.fas.usda.gov.  An  entity  that  has 
not  yet  met  the  eligibility  requirements 
in  §  1499.3  may  submit  an  application, 
but  FAS  will  not  enter  into  an 
agreement  with  an  entity  until  FAS  had 
made  a  determination  of  eligibility 
under  §  1499.3. 

(b)  An  applicant  shall  include  the 
following  items  in  its  application: 

(1)  A  completed  Form  SF-424,  which 
is  a  standard  application  for  Federal 
assistance: 

(2)  An  introduction  that  contains  the 
elements  specified  in  paragraph  (c)  of 
this  section:  and 

(3)  A  plan  of  operation  that  contains 
the  elements  specified  in  paragraph  (d) 
of  this  section. 

(c)  The  introduction  shall  include: 

(1)  An  explanation  of  the  need  for  the 
food  aid  in  the  targeted  country  and 
how  the  applicant’s  proposed  activities 
would  address  that  need; 

(2)  Information  regarding  the 
applicant’s  ability  to  become  registered 
and  operate  in  the  targeted  coimtry; 
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(3)  Information  about  the  applicant’s 
past  food  aid  projects;  and 

(4)  A  budget  that  details  the  amount 
of  any  sale  proceeds,  income,  and  CGC- 
provided  funds  that  the  applicant 
proposes  to  use  to  fund: 

(ij  Administrative  costs; 

(ii)  Inland  transportation,  storage  and 
handling  costs;  and 

(iii)  Activity  costs. 

(d)  A  plan  of  operation  shall  include; 

(1)  The  name  of  the  targeted  country 
where  the  proposed  activities  would  be 
implemented; 

(2)  The  kind,  quantity,  and  proposed 
use  of  the  commodities  requested,  and 
any  commodities  that  would  be 
acceptable  substitutions  therefore,  and 
the  proposed  delivery  schedule; 

(3)  If  monetization  or  barter  is 
proposed: 

(i)  The  quantity  of  the  requested 
commodities  that  would  be  sold  or 
bartered: 

(ii)  The  amount  of  sale  proceeds 
anticipated: 

(iii)  The  amount  of  income  expected 
to  be  generated; 

(iv)  The  anticipated  monetization 
completion  date; 

(v)  The  goods  or  services  to  be 
generated  from  the  barter  of  the 
requested  commodities;  and 

(vi)  The  value  of  the  goods  or  services 
anticipated  to  be  generated  from  the 
barter  of  the  requested  commodities. 

(4)  A  list  of  each  of  the  activities  that 
would  be  implemented,  with  a  brief 
statement  of  the  objectives  to  be 
accomplished  under  each  activity; 

(5)  For  each  proposed  activity,  the 
targeted  geographic  area,  anticipated 
beneficiaries,  and  methods  that  the 
applicant  would  use  to  choose  such 
beneficiaries,  including  obtaining  and 
considering  statistics  on  poverty  levels, 
food  deficits,  and  any  other  required 
items  set  forth  on  the  FAS  Web  site  at 
http://www.fas.usda.gov. 

(6)  For  each  proposed  activity: 

(i)  An  explanation  of  whether  the 
activity  would  be  carried  out  through 
the  distribution  of  the  requested 
commodities  or  funded  by  sale 
proceeds,  income,  or  a  combination 
thereof;  and 

(ii)  The  amount  of  commodities,  sale 
proceeds,  or  income  requested  to  carry 
out  such  activity;  and 

(iii)  A  detailed  description  of  the 
activity,  including  the  steps  involved  in 
its  implementation  and  the  anticipated 
completion  date; 

(7)  Any  cash  or  non-cash 
contributions  that  the  applicant  expects 
to  receive  from  non-CCC  sources  that: 

(i)  Are  critical  to  the  implementation 
of  the  proposed  activities;  or 

(ii)  Enhance  the  implementation  of 
the  activities: 


(8)  Any  subrecipient  that  would  be 
involved  and  a  description  of  each 
subrecipient’s  responsibilities  and  its 
capability  to  perform  responsibilities; 

(9)  Any  governmental  or 
nongovernmental  entities  that  would  be 
involved  and  the  extent  to  which  FFPr 
will  strengthen  or  increase  the 
capabilities  of  such  entities  to  further 
economic  development  in  the  targeted 
country; 

(10)  The  method  by  which  the 
applicant  intends  to  inform 
beneficiaries  of  an  activity  about  the 
source  of  the  requested  commodities  or 
funding  for  the  activity  and,  where  the 
beneficiaries  will  be  receiving  the 
commodities  directly,  how  to  prepare 
and  use  them  properly; 

(11)  Establisned  baselines,  a  timeline, 
and  proposed  outcomes  that  would 
enable  FAS  to  measure  the  applicant’s 
progress  towards  achieving  the 
objectives  of  proposed  activities; 

(12)  If  the  proposed  activities  would 
involve  the  use  of  sale  proceeds  or 
income; 

(i)  The  process  that  the  applicant 
would  use  to  sell  the  requested 
commodities,  including  steps  the 
applicant  would  take  to  use,  to  the 
extent  possible,  the  private  sector  in  the 
monetization  process;  and 

(ii)  The  procedures  that  the  applicant 
would  use  to  assure  that  sale  proceeds 
and  income  are  received  and  deposited 
into  a  sepeirate,  interest-bearing  account 
and  disbursed  from  such  account  for  use 
only  in  accordance  with  the  agreement; 

(13)  A  description  of  how  the 
requested  commodities  would  be 
transported  from  the  receiving  port  to 
the  point  at  which  distribution  is  made 
to  the  beneficiaries  and  a  description  of 
any  port,  transportation,  storage,  and 
warehouse  facilities  that  would  be  used 
with  sufficient  detail  to  demonstrate 
that  they  would  be  adequate  to  handle 
the  requested  commodities  without 
undue  spoilage  or  waste; 

(14)  Any  reprocessing  or  repackaging 
of  the  requested  commodities  that 
would  tcike  place  prior  to  the 
distribution,  sale  or  barter  by  the 
participant; 

(15)  The  action  the  applicant  would 
take  to  ensure  that  any  commodities  to 
be  distributed  to  beneficiaries,  rather 
than  sold,  would  be  imported  and 
distributed  free  from  all  customs,  duties, 
tolls,  and  taxes; 

(16)  A  plan  tbat  shows  how  the 
requested  commodities  could  be 
imported  and  distributed  without  a 
disruptive  impact  upon  production, 
prices  and  marketing  of  the  same  or  like 
products  in  the  country  where  they  will 
be  delivered,  and  the  extent  to  which 
any  sale  or  barter  of  the  requested 


commodities  would  displace  or  interfere 
with  any  sales  that  may  otherwise  be 
made  by  the  applicant  or  any  other 
entity  in  the  couptry  where  they  will  be 
delivered:  and 

(17)  Any  additional  required  items  set 
forth  on  the  FAS  Web  site  at  http:// 
www.fas.usda.gov. 

§1499.5  Agreements. 

(a)  After  FAS  approves  an  applicant’s 
proposal,  FAS  will  develop  an 
agreement  in  consultation  with  the 
applicant.  The  agreement  will  set  forth 
the  obligations  of  CCC  and  the 
participant.  A  participant  must  comply 
with  the  terms  of  the  agreement  to 
receive  assistance. 

(b)  A  participant  shall  not  use 
donated  commodities,  sale  proceeds, 
income  or  CCC-provided  funds  for  any 
activity  or  any  expenses  incurred  by  the 
participant  prior  to  the  date  of  the 
agreement  or  after  the  agreement  is 
suspended  or  terminated. 

(c)  The  agreement  will  include  a 
budget  that  sets  forth  the  maximum 
amounts  of  sale  proceeds  and  CCC- 
provided  funds  that  may  be  expended 
for  various  purposes  under  the 
agreement.  A  participant  may  make 
adjustments  to  this  budget  without  prior 
approval  from  FAS  only  as  specified  in 
the  agreement. 

(d)  Prior  to  providing  any  donated 
commodities  or  CCC-provided  funds  to 
a  participant  under  an  agreement,  FAS 
may  require  the  participant  to  complete 
a  training  program  administered  by  FAS 
that  is  designed  to  ensure  that  the 
participant  is  aware  of,  and  has  the 
capacity  to  complete  all  required 
reporting  and  audit  functions  set  forth 
in  this  part. 

(e)  A  participant  will  be  prohibited 
from  using  CCC-provided  funds  to 
acquire  goods  and  services  either 
directly  or  indirectly  through  another 
party  from  certain  countries  that  will  be 
specified  in  the  agreement.  Any 
violation  of  this  provision  of  the 
agreement  will  be  a  basis  for  immediate 
termination  by  CCC  of  the  agreement  in 
addition  to  the  imposition  of  any  other 
applicable  civil  and  criminal  penalties. 

(f)  The  agreement  will  prohibit  the 
sale  or  transshipment  of  the  donated 
commodities  to  a  country  not  specified 
in  the  agreement  for  so  long  as  such 
donated  commodities  are  controlled  by 
the  participant. 

(g)  CCC  may  enter  into  a  multicountry 
agreement  in  which  donated 
commodities  are  delivered  to  one 
country  and  activities  are  carried  out  in 
another. 

(h)  CCC  may  provide  donated 
commodities  and  CCC-provided  funds 
under  a  multiyear  agreement  contingent 
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upon  the  availability  of  commodities 
and  funds. 

§1499.6  Payments. 

(a)  If  the  participant  arranges  for 
transportation  in  accordance  with 
§  1499.7(b)(2),  and  the  participant  seeks 
payment  directly,  the  participant  shall 
submit  the  following  documents  to  FAS 
in  the  manner  set  forth  in  the 
agreement: 

(1)  A  signed  copy  of  the  completed 
Form  CCC-512; 

(2)  The  original  on-board  bills  of 
lading  indicating  the  freight  rate  and 
signed  by  the  originating  carrier; 

(3)  For  all  non-containerized  cargoes: 

(i)  A  signed  copy  of  the  Federal  Grain 
Inspection  Service  (FGIS)  Official 
Stowage  Examination  Certificate  (Vessel 
Hold  Certificate): 

(ii)  A  signed  copy  of  the  National 
Cargo  Bureau  Certificate  of  Readiness 
(Vessel  Hold  Inspection  Certificate;  and 

(iii)  A  signed  copy  of  the  National 
Cargo  Bureau  Certificate  of  Loading; 

(4)  For  all  containerized  cargoes  a 
copy  of  the  FGIS  Container  Condition 
Inspection  Certificate; 

(5)  A  signed  copy  of  liner  booking 
note  or  charter  party  covering  ocean 
transportation  of  cargo; 

(6)  In  the  case  of  charter  shipments, 
a  signed  notice  of  arrival  at  first 
discharge  port,  unless  FAS  has 
determined  that  circumstances  of  force 
majeure  have  prevented  the  vessel’s 
arrival  at  the  first  port  of  discharge; 

(7)  A  request  by  the  participant  for 
reimbursement  of  freight,  survey  costs, 
and  other  expenses  approved  by  CCC 
indicating  the  amount  due  and 
accompanied  by  a  certification  from  the 
carrier  or  other  parties  that  payments 
have  been  received  from  the  participant; 
and 

(8)  A  document  on  letterhead  and 
signed  by  an  officer  or  agent  of  the 
participant  specifying  the  name  of  the 
entity  to  receive  payment;  the  bank  ABA 
number  to  which  payment  is  to  be 
made;  the  account  number  for  the 
deposit  at  the  bank;  the  participant’s 
taxpayer  identification  number;  and  the 
type  of  the  account  into  which  the 
payment  will  be  deposited. 

(b)  If  the  participant  arranges  for 
transportation  in  accordance  with 

§  1499.7(b)(2),  and  the  participant  has 
used  a  freight  forwarder,  the  participant 
shall  cause  the  freight  forwarder  to 
submit  the  documents  specified  in 
§  1499.6(a)  in  order  to  receive  payment 
from  CCC. 

(c)  In  no  case  will  CCC  reimburse  a 
participant  for  demurrage  costs  or  pay 
demurrage  to  any  other  entity. 

(d)  If  FAS  has  agreed  to  pay  the  costs 

:  of  transporting,  storing,  and  distributing 

I 

I , 

! 


the  donated  commodities  from  the 
designated  port  or  point  of  entry,  the 
participant  will  be  reimbursed  in  the 
manner  as  set  forth  in  the  agreement. 

(e)  If  the  agreement  authorizes  the 
payment  of  CCC-provided  funds,  CCC 
will  pay  this  to  the  participant  on  a 
reimbursement  for  expenses  basis, 
except  as  provided  in  paragraph  (f)(1)  of 
this  section.  The  participant  shall 
request  the  payment  of  CCC-provided 
funds  to  reimburse  it  for  authorized 
expenses  in  the  manner  set  forth  in  the 
agreement. 

(f) (1)  A  participant  may  request  an 
advance  of  the  amount  of  funds 
specified  in  the  agreement.  FAS  will  not 
approve  any  request  for  an  advance: 

(1)  Received  earlier  than  60  days  after 
the  date  of  a  previous  advance  made  in 
connection  with  the  same  agreement, 
and 

(ii)  If  any  required  reports,  as 
specified  in  §  1499.13  and  in  the 
agreement,  are  more  than  six  months  in 
arrears. 

(2)  Except  as  may  otherwise  be 
provided  in  the  agreement,  the 
participant  shall  deposit  and  maintain 
in  a  bank  account  located  in  the  United 
States  all  funds  advanced  by  CCC.  The 
account  shall  be  interest-bearing,  unless 
the  exceptions  in  §  3019.22(k)  of  this 
title  apply,  or  FAS  determines  that  this 
requirement  would  constitute  an  undue 
burden.  The  participant  shall  remit 
semi-annually  to  CCC  any  interest 
earned  on  the  advanced  funds.  The 
participant  shall,  no  later  than  10  days 
after  the  end  of  each  calendar  quarter, 
submit  a  financial  statement  to  FAS 
accounting  for  all  funds  advanced  and 
all  interest  earned. 

(3)  The  participant  shall  return  to  CCC 
any  funds  that  are  advanced  by  CCC  if 
such  funds  have  not  been  obligated  as 
of  the  180th  day  after  the  advance  was 
made.  Such  funds  and  interest  shall  be 
transferred  to  FAS  within  30  days  of 
such  date. 

(g)  If  a  participant  is  required  to  pay 
funds  to  CCC  in  connection  with  an 
agreement,  the  participant  shall  make 
such  payment  in  U.S.  dollars,  unless 
otherwise  approved  in  advance  by  FAS. 

(h)  Suppliers  of  commodities  shall 
seek  payment  for  goods  according  to  the 
purchase  contract  with  CCC. 

§  1499.7  Transportation  of  goods. 

(a)  Shipments  of  donated 
commodities  are  subject  to  the 
requirements  of  46  U.S.C.  55305  and 
55314,  regarding  carriage  on  U.S. -flag 
vessels. 

(b)  Transportation  of  donated 
commodities  and  other  goods  such  as 
bags  that  may  be  provided  by  CCC 
under  FFPr  will  be  acquired  under  a 


specific  agreement  in  the  manner 
determined  by  FAS.  Such  transportation 
will  be  acquired  by: 

(1)  CCC  in  accordance  with  the 
Federal  Acquisition  Regulations  (FAR), 
USDA’s  procurement  regulations  set 
forth  in  chapter  4  of  title  48  of  the  Code 
of  Federal  Regulations  (the  AGAR)  and 
directives  issued  by  the  Director,  Office 
of  Procurement  and  Property 
Management,  USDA;  or 

(2)  The  participant,  with 
reimbursement  by  CCC,  in  the  manner 
specified  in  the  agreement. 

(c)  Participants  that  acquire 
transportation  in  accordance  with 
paragraph  (b)(2)  of  this  section,  may  use 
the  services  of  a  licensed  freight 
forwarder  that: 

(1)  Demonstrates  at  least  three  years 
experience  in  freight  forwarding  and 
booking  services; 

(2)  Is  accredited  or  authorized  to  act 
as  a  licensed  freight  forwarder; 

(3)  Has  the  capability  to  work  with  the 
participant  to  plan,  implement,  and 
monitor  the  logistics  involved  in 
transporting  the  donated  commodities; 

(4)  Provides  three  years  of  audited 
financial  statements  to  the  participant 
that  demonstrates  sound  financial 
standing;  and 

(5)  Would  not  have  a  conflict  of 
interest  in  carrying  out  the  freight 
forwarder  duties.  To  assist  FAS  in 
determining  whether  there  is  a  potential 
conflict  of  interest,  the  participant  must 
submit  to  FAS  a  certification  indicating 
that  the  freight  forwarder: 

(i)  Is  not  engaged  in,  and  will  not 
engage  in,  supplying  commodities  or 
furnishing  ocean  transportation  or  ocean 
transportation-related  services  for 
commodities  provided  under  the 
pcUticipant’s  Food  for  Progress  program; 
and 

(ii)  Is  not  affiliated  with  and  not  made 
arrangements  to  give  or  receive  any 
payment,  kickback,  or  illegal  benefit  in 
connection  with  its  selection  as  an  agent 
of  the  participant. 

(d)  Participants  responsible  for 
transportation  under  §  1499.7(b)(2)  shall 
declare  in  the  transportation  contract 
the  point  at  which  the  ocean  carrier  to 
take  custody  of  commodity  to  be 
transported. 

§  1 499.8  Entry  and  handling  of 
commodities. 

(a)  The  participant  shall  make  all 
necessary  arrangements  for  receiving  the 
donated  commodities  in  the  targeted 
country,  including  obtaining 
appropriate  approvals  for  entry  and 
transit.  The  participant  shall  store  and 
maintain  the  donated  commodities  in 
good  condition  from  the  time  of  delivery' 
at  the  port  of  entry  or  the  point  of 
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receipt  from  the  originating  carrier  until 
their  distribution,  sale  or  barter. 

(b)  The  participant  shall,  as  provided 
in  the  agreement,  arrange  for 
transporting,  storing,  and  distributing 
the  donated  commodities  from  the 
designated  point  and  time  where  title  to 
the  commodity  passes  to  the  participant 
by  contracting  directly  with  suppliers  of 
services,  as  set  forth  in  the  agreement. 

(c) (1)  If  a  participant  arranges  for  the 
packaging  or  repackaging  of  donated 
commodities  that  are  to  be  distributed, 
the  participant  shall  ensure  that  the 
packaging: 

(1)  Is  plainly  labeled  in  the  language 
of  the  targeted  country; 

(ii)  Contains  the  name  of  the  donated 
commodities; 

(iii)  Includes  a  statement  indicating 
that  the  donated  commodities  are 
furnished  by  the  people  of  the  United 
States  of  America;  and 

(iv)  Includes  a  statement  indicating 
that  the  donated  commodities  shall  not 
be  sold,  exchanged  or  bartered. 

(2)  If  a  participant  arranges  for  the 
reprocessing  and  repackaging  of 
donated  commodities  that  are  to  be 
distributed,  the  participant  shall  ensure 
that  the  packaging: 

(i)  Is  plainly  labeled  in  the  language 
of  the  targeted  country; 

(ii)  Contains  the  name  of  the 
reprocessed  product; 

(iii)  Includes  a  statement  indicating 
that  the  reprocessed  product  was  made 
with  commodities  furnished  by  the 
people  of  the  United  States  of  America; 
and, 

(iv)  Includes  a  statement  indicating 
that  the  reprocessed  product  shall  not 
be  sold,  exchanged  or  bartered; 

(3)  If  a  participant  distributes  donated 
commodities  that  are  not  packaged,  the 
participant  shall,  to  the  extent 
practicable,  display: 

(i)  Banners,  posters  or  other  media 
informing  the  public  of  the  name  and 
source  of  the  donated  commodities;  and 

(ii)  A  statement  that  the  donated 
commodities  may  not  be  sold, 
exchanged,  or  bartered. 

(d)  A  participant  shall  arrange  with 
the  government  of  the  targeted  country 
that  all  donated  commodities  to  be 
distributed  will  be  imported  and 
distributed  free  from  all  customs,  duties, 
tolls,  and  taxes.  A  participant  is 
encouraged  to  make  similar 
arrangements,  where  possible,  with  the 
government  of  the  country  where 
donated  commodities  to  be  sold  or 
bartered  are  delivered. 

§  1 499.9  Damage  to  or  loss  of 
commodities. 

(a)  FAS  will  be  responsible  for  the 
donated  commodities  prior  to  the 


transfer  of  title  to  the  commodities  to 
the  participant.  The  participant  will  be 
responsible  for  the  donated 
commodities  following  the  transfer  of 
title  to  the  commodities  to  the 
participant.  The  title  will  transfer  at  the 
time  and  place  specified  in  the 
agreement. 

(b)  A  participant  shall  immediately 
inform  FAS,  in  the  manner  set  forth  in 
the  agreement,  of  any  damage  to  or  loss 
of  the  donated  commodities  that  occurs 
following  the  transfer  of  title  to  the 
commodities  to  the  participant.  The 
participant  shall  take  all  steps  necessary 
to  protect  its  interests  and  the  interests 
of  CCC  with  respect  to  any  damage  to 
or  loss  of  the  donated  commodities  that 
occurs  after  title  has  been  transferred  to 
the  participant. 

(cj  If  the  donated  commodities  are 
damaged  or  lost  during  the  time  that 
they  are  in  the  care  of  the  carrier: 

(1)  And  either  FAS  or  the  participant 
engages  the  services  of  an  independent 
cargo  surveyor,  the  surveyor  will 
provide  to  FAS  and  the  participant  any 
report,  narrative  chronology  or  other 
commentary  that  it  prepares; 

(2)  FAS  and  the  participant  will 
provide  to  each  other  the  names  and 
addresses  of  any  individuals  known  to 
be  present  at  the  time  of  discharge  or 
during  the  survey  who  can  verify  the 
quantity  of  damaged  or  lost 
commodities; 

(3)  And  the  participant  engages  the 
services  of  the  surveyor,  CCC  will 
reimburse  the  participant  for  the 
reasonable  costs,  as  determined  by  FAS, 
of  the  survey,  unless: 

(i)  The  participant  was  required  by 
the  agreement  to  pay  for  the  survey; 

(ii)  The  survey  was  a  delivery  survey 
and  the  surveyor  did  not  also  prepare  a 
discharge  survey;  or 

(iii)  The  survey  was  not  conducted 
contemporaneously  with  the  discharge 
of  the  vessel,  unless  FAS  determines 
that  such  action  was  justified  under  the 
circumstances; 

(4)  Any  survey  obtained  by  the 
participant  shall,  to  the  extent 
practicable,  be  conducted  jointly  by  the 
surveyor,  the  participant,  the  carrier, 
and  the  survey  report  shall  be  signed  by 
all  parties;  - 

(5)  And  the  damage  or  loss  occurred 
with  respect  to  a  bulk  grain  shipment, 
if  the  agreement  provides  that  the 
participant  is  responsible  for  survey  and 
outturn  reports,  the  participant  shall 
obtain  the  services  of  an  independent 
cargo  surveyor  to: 

(i)  Observe  the  discharge  of  the  cargo; 

(ii)  Report  on  discharging  methods, 
including  scale  type,  calibrations  and 
any  other  factor  that  may  affect  the 
accuracy  of  scale  weights,  and,  if  scales 


are  not  used,  state  the  reason  therefore 
and  describe  the  actual  method  used  to 
determine  weight; 

(iii)  Estimate  the  quantity  of  cargo,  if 
any,  lost  during  discharge  through 
carrier  negligence; 

(iv)  Advise  on  the  quality  of 
sweepings; 

(v)  Obtain  copies  of  port  or  vessel 
records,  if  possible,  showing  the 
qucuitity  discharged;  and 

(vi)  Notify  the  participant 
immediately  if  the  surveyor  has  reason 
to  believe  that  the  correct  quantity  was 
not  discharged  or  if  additional  services 
are  necessary  to  protect  the  cargo;  and, 

(6)  And  the  damage  or  loss  occurred 
with  respect  to  a  container  shipment,  if 
the  agreement  provides  that  the 
participant  is  responsible  for  survey  and 
outtinn  reports,  the  participant  shall 
obtain  the  services  of  an  independent 
cargo  surveyor  to  list  the  container 
numbers  and  seal  numbers  shown  on 
the  containers,  indicate  whether  the 
seals  were  intact  at  the  time  the 
containers  were  opened,  and  note 
whether  the  containers  were  in  any  way 
damaged. 

(d)  If  the  value  of  any  damaged 
donated  commodities  is  in  excess  of 
$1,000,  the  participant  shall 
immediately  arrange  for  an  inspection 
by  a  public  health  official  or  other 
competent  authority  approved  by  FAS 
and  provide  to  FAS  a  certification  by 
such  public  health  official  or  other 
competent  authority  regarding  the  exact 
quantity  and  condition  of  the  damaged 
commodities.  The  participant  shall 
inform  FAS  of  the  results  of  the 
inspection  and  indicate  whether  the 
damaged  commodities  are: 

(1)  Fit  for  the  use  authorized  in  the 
agreement  and,  if  so,  whether  there  has 
been  a  diminution  in  quality;  or 

(2)  Unfit  for  the  use  authorized  in  the 
agreement. 

(e) (1)  If  the  participant  has  title  to  the 
donated  commodities,  the  participant 
shall  arrange  for  the  recovery  of  that 
portion  of  the  donated  commodities 
designated  as  suitable  for  the  use 
authorized  in  the  agreement.  The 
participant  shall  dispose  of  donated 
commodities  that  are  unfit  for  such  use 
in  the  following  order  of  priority; 

(i)  Sale  for  the  most  appropriate  use, 
i.e.,  animal  feed,  fertilizer,  industrial 
use,  or  another  use  approved  by  FAS,  at 
the  highest  obtainable  price; 

(ii)  Donation  to  a  governmental  or 
charitable  organization  for  use  as  animal 
feed  or  for  other  non-food  use;  or 

(iii)  Destruction  of  the  commodities  if 
they  are  unfit  for  any  use,  in  such 
manner  as  to  prevent  their  use  for  any 
purpose. 
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(2)  The  participant  shall  arreinge  for 
all  U.S.  Government  markings  to  be 
obliterated  or  removed  before  the 
donated  commodities  are  transferred  by 
sale  or  donation. 

(f)  A  participant  may  retain  any 
proceeds  generated  by  the  disposal  of 
the  donated  commodities  in  accordance 
with  paragraph  {e)(l)  of  this  section,  and 
shall  use  the  proceeds  for  expenses 
related  to  the  disposal  of  the  donated 
commodities  and  for  activities  specified 
in  the  agreement. 

(g)  The  participant  shall  notify  FAS 
immediately  and  provide  detailed 
information  about  the  actions  taken  in 
accordance  with  paragraph  (e)(1)  of  this 
section,  including  the  quantities,  values 
and  dispositions  used  to  handle 
commodities  determined  to  be  unfit. 

§  1499.10  Claims  for  damage  to  or  loss  of 
commodities. 

(a)  FAS  will  be  responsible  for  claims 
arising  out  of  damage  to  or  loss  of  a 
quantity  of  the  donated  commodities 
prior  to  the  transfer  of  title  to  the 
commodities  to  the  participant. 

(b)  If  the  value  of  the  damaged  or  lost 
donated  commodities  is  estimated  to  be 
$20,000  or  more  and  the  title  to  the 
commodities  has  transferred  to  the 
participant,  the  participant  will  be 
responsible  for: 

(1)  Initiating  a  claim  arising  out  of 
such  damage  or  loss,  including  actions 
relating  to  collections  pursuant  to 
commercial  insurance  contracts;  and 

(2)  Notifying  FAS  immediately  and 
providing  detailed  information  about 
the  circumstances  surrounding  such 
damage  or  loss,  the  quantity  of  damaged 
or  lost  donated  commodities,  and  the 
value  of  the  damage  or  loss. 

(c)  If  the  value  of  the  damaged  or  lost 
donated  commodities  is  estimated  to  be 
less  than  $20,000,  the  participant  will 
be  responsible  for  providing  detailed 
information  about  the  damage  or  loss  in 
the  next  report  required  to  be  filed 
under  §  1499.13(c)  and  shall  not  be 
required  to  initiate  a  claim  collection 
action. 

(d) (1)  The  value  of  a  claim  for  lost 
donated  commodities  shall  be 
determined  on  the  basis  of  the 
commodity  acquisition,  transportation, 
and  related  costs  incurred  by  CCC  with 
respect  to  such  commodities. 

(2)  The  value  of  a  claim  for  damaged 
donated  commodities  shall  be 
determined  on  the  basis  of  the 
commodity  acquisition,  transportation, 
and  related  costs  incurred  by  CCC  with 
respect  to  such  commodities,  less  any 
funds  generated  if  such  commodities  are 
sold  in  accordance  with  §  1499.9(e)(1). 

(e)  If  FAS  determines  that  a 
participant  is  not  exercising  due 


diligence  in  the  pursuit  of  a  claim,  FAS 
may  require  the  participant  to  assign  its 
rights  to  pursue  the  claim  to  F  AS. 

(f)(1)  Tne  participant  may  retain  any 
funds  obtained  as  a  result  of  a  claims 
collection  action  initiated  by  it  in 
accordance  with  this  section,  or 
recovered  pursuant  to  any  insurance 
policy  or  other  similar  form  of 
indemnification,  but  such  funds  shall 
only  be  expended  for  purposes 
approved  in  advance  by  FAS. 

(2)  FAS  will  retain  any  funds  obtained 
as  a  result  of  a  claims  collection  action 
initiated  by  it  under  this  section; 
provided,  however,  that  if  the 
participant  paid  for  the  freight  or  a 
portion  thereof,  FAS  will  use  a  portion 
of  such  funds  to  reimburse  the 
participant  for  such  expense  on  a 
prorated  basis. 

§  1 499.1 1  Use  of  commodities  and  sale 
proceeds. 

(a)  A  participant  must  use  the  donated 
commodities  in  accordance  with  the 
agreement. 

(b)  A  participant  shall  not  permit  the 
distribution,  handling,  or  allocation  of 
donated  commodities  on  the  basis  of 
political  affiliation,  geographic  location, 
or  the  ethnic,  tribal  or  religious  identity 
of  affiliation  of  the  potential  consumers 
or  beneficiaries. 

(c)  A  participant  shall  not  permit  the 
distribution,  handling,  or  allocation  of 
donated  commodities  by  the  military 
forces  or  any  government  or  insurgent 
group  without  the  specific  authorization 
of  FAS. 

(d)  A  participant  may  sell  or  barter 
donated  commodities  only  if  such  sale 
or  barter  is  provided  for  in  the 
agreement  or  the  participant  is 
disposing  of  damaged  commodities  as 
specified  in  §  1499.9.  The  participant 
shall  sell  the  donated  commodities  at  a 
reasonable  market  price  in  the  economy 
where  the  sale  occurs.  The  participant 
shall  use  any  sale  proceeds,  income,  or 
goods  or  services  derived  from  the  sale 
or  barter  of  the  donated  commodities 
only  as  provided  in  the  agreement. 

(e)  The  participant  shall  retain  copies 
of  and  make  available  to  FAS  all  barter 
receipts,  contracts  or  other  documents 
related  to  the  barter  of  the  donated 
commodities  and  the  services  or  goods 
derived  from  such  barter,  for  a 
minimum  of  24  months  after  the 
agreement  has  been  terminated  or 
closed  out. 

(f)  The  participant  shall  deposit  all 
sale  proceeds  and  income  into  a 
separate,  interest-bearing  account  unless 
the  exceptions  in  §  3019.22(k)  of  this 
title  apply,  the  account  is  in  a  country 
where  the  laws  or  customs  prohibit  the 
payment  of  interest,  or  FAS  determines 


that  this  requirement  would  constitute 
an  undue  burden. 

(g)  A  participant  may  use  sale 
proceeds  or  income  to  purchase  real  or 
personal  property  only  if  local  law 
permits  the  participant  to  retain  title  to 
such  property.  However,  the  participant 
shall  not  use  sale  proceeds  or  income  to 
pay  for  the  acquisition,  development, 
construction,  alteration  or  upgrade  of 
real  property  that  is: 

(1)  Owned  or  managed  by  a  church  or 
other  organization  engaged  exclusively 
in  religious  pursuits;  or 

(2)  Used  in  whole  or  in  part  for 
sectarian  purposes,  except  that  a 
participant  may  use  sale  proceeds  or 
income  to  pay  for  repairs  to  or 
rehabilitation  of  a  structure  located  on 
such  real  property  to  the  extent 
necessary  to  avoid  spoilage  or  loss  of 
donated  commodities,  but  only  if  such 
structure  is  not  used  in  whole  or  in  part 
for  any  religious  or  sectarian  purposes 
while  the  donated  commodities  are 
stored  in  it.  If  such  use  is  not 
specifically  provided  for  in  the 
agreement,  such  use  may  only  occur 
after  receipt  of  written  approval  ft-om 
FAS. 

(h)  A  participant  shall  endeavor  to 
comply  with  §§  3019.41  through 
3019.43  of  this  title  when  procuring 
goods  and  services  and  when  engaging 
in  construction  work  to  implement  the 
agreement.  The  participant  shall  also 
establish  procedures  to  prevent  fraud. 
The  participant  shall  enter  into  a 
written  contract  with  each  provider  of 
goods,  services  or  construction  work 
that  requires  the  provider  to  maintain 
adequate  records  to  account  for  all 
donated  commodities  or  funds  or  both 
provided  to  the  provider  by  the 
participant  and  to  submit  periodic 
reports  to  the  participant.  The 
participant  shall  submit  a  copy  of  the 
signed  contracts  to  FAS. 

§1499.12  Subrecipients. 

(a)  If  provided  for  in  the  agreement,  a 
participant  may  utilize  the  services  of  a 
subrecipient  to  implement  activities 
under  this  agreement.  The  participant 
shall  enter  into  a  written  subagreement 
with  the  subrecipient,  and  provide  a 
copy  of  such  subagreement  to  FAS,  in 
the  manner  set  forth  in  the  agreement, 
prior  to  the  transfer  of  any  donated 
commodities,  sale  proceeds,  income  or 
CCC-provided  funds  to  the  subrecipient. 
Such  written  subagreement  shall  require 
the  subrecipient  to  pay  to  the 
participant  the  value  of  any  dpnated 
commodities,  sale  proceeds,  income,  or 
CCC-provided  cash  funds  that  is  not 
used  in  accordance  with  the 
subagreement,  or  are  lost,  damaged,  or 


63396 


Federal  Register / Vol.  73,  No.  207 /Friday,  October  24,  2008 / Proposed  Rules 


misused  as  a  result  of  the  subrecipient’s 
failure  to  exercise  reasonable  care. 

(b)  If  a  participant  demonstrates  to 
FAS  that  it  is  not  feasible  to  enter  into 
a  subagreement  with  a  subrecipient, 

FAS  may  grant  approval  to  proceed 
without  a  subagreement;  provided, 
however,  that  the  participant  must 
obtain  such  approval  from  FAS  prior  to 
transferring  any  donated  commodities, 
sale  proceeds,  income,  or  CCC-provided 
funds  to  the  subrecipient. 

(c)  The  participant  shall  monitor  the 
actions  of  a  subrecipient  as  necessary  to 
ensure  that  donated  commodities  or 
funds  provided  to  the  subrecipient  are 
used  for  authorized  purposes  in 
compliance  with  applicable  laws  and 
regulations  and  the  agreement  and  that 
performance  goals  are  achieved.  The 
participant  shall  provide  in  the 
subagreement  that  the  subrecipient  must 
comply  with  applicable  provisions  of 
the  regulations  set  forth  in  Chapter  30 
of  this  title. 

§  1 499.1 3  Recordkeeping  and  reporting 
requirements. 

(a)  A  program  participant  shall  retain 
records  and  permit  access  to  records  in 
accordance  with  the  requirements  of 
§  3019.53  of  this  title.  The  date  of 
submission  of  the  final  expenditure 
report,  as  referenced  in  §  3019.53(b)  of 
this  title,  shall  be  the  final  date  of 
submission  of  the  forms  required  by 
paragraphs  {c)(l)  and  (2)  of  this  section 
as  prescribed  by  FAS. 

(h)  A  participant  shall,  within  30  days 
after  export  of  all  or  a  portion  of  the 
donated  commodities,  submit  evidence 
of  such  export  to  FAS,  in  the  manner  set 
forth  in  the  agreement.  The  evidence 
may  be  submitted  through  an  electronic 
media  approved  by  FAS  or  by  providing 
the  carrier’s  on  board  bill  of  lading.  The 
evidence  of  export  must  show  the  kind 
and  quantity  of  commodities  exported, 
the  date  of  export,  and  the  country 
where  commodities  were  delivered. 

(c)(1)  A  particioant  shall  submit  to 
FAS  information  using  a  form  as 
prescribed  by  FAS,  covering  the  receipt, 
handling  and  disposition  of  the  donated 
commodities.  Such  report  shall  be 
submitted  to  FAS,  by  the  dates  and  for 
the  reporting  periods  specified  in  the 
program  agreement,  until  all  of  the 
donated  commodities  have  been 
distributed,  sold  or  bcutered  and  such 
disposition  has  been  reported  to  FAS. 

(2)  If  the  agreement  authorizes  the 
sale  or  barter  of  donated  commodities, 
the  participant  shall  submit  to  FAS 
information,  using  a  form  as  prescribed 
by  FAS,  covering  the  receipt  and  use  of 
sale  proceeds  and  income,  and  in  the 
case  of  bartered  commodities,  covering 
the  services  and  goods  derived  ft-om  the 


barter  of  donated  commodities.  Such 
reports  shall  be  submitted  to  FAS,  by 
the  dates  and  for  the  reporting  periods 
specified  in  the  agreement,  until  all  of 
the  generated  sales  proceeds  and 
income  have  been  disbursed  and 
reported  to  FAS.  When  reporting 
financial  information,  the  participant 
shall  include  the  amounts  in  U.S. 
dollars  and  the  exchange  rate. 

(3)  The  participant  shall  provide  to 
FAS  additional  information  or  reports 
relating  to  the  agreement  if  requested  by 
FAS. 

(4)  The  participant  shall  report,  in  the 
manner  specified  in  the  agreement,  its 
progress,  measured  against  established 
baselines,  towards  achieving  the 
objectives  of  the  activities  under  the 
agreement. 

(d)  A  participant  shall  submit  to  FAS, 
in  the  manner  specified  in  the 
agreement,  an  annual  audit  in 
accordance  with  §  3019.26  of  this  title. 

If  FAS  requires  an  audit  with  respect  to 
a  particular  agreement,  and  CCC 
provides  funds  for  this  purpose, 
participant  shall  arrange  for  such  audit 
and  shall  submit  to  FAS,  in  the  manner 
specified  in  the  agreement,  an  annual 
financial  audit  of  the  agreement. 

(e) (1)  A  participant  shall,  as  provided 
in  the  agreement,  submit  to  FAS  interim 
and  final  evaluations  of  the 
implementation  of  the  agreement. 

Unless  otherwise  provided  in  the 
agreement,  the  evaluations  shall  be 
submitted  at  the  mid-point  and  end¬ 
point  of  the  implementation  period.  The 
participant  shall  arrange  for  the 
evaluations  to  be  conducted  by  an 
independent  third  party  that: 

(1)  Is  financially  and  legally  separate 
from  the  participant’s  organization; 

(ii)  Has  staff  with  demonstrated 
knowledge,  analytical  capability, 
language  skills  and  experience  in 
conducting  evaluations  of  development 
programs  involving  agriculture, 
education,  and  nutrition; 

(iii)  Uses  acceptable  analytical 
frameworks  such  as  comparison  with 
non-project  areas,  surveys,  involvement 
of  stakeholders  in  the  evaluation,  and 
statistical  analyses; 

(iv)  Uses  local  consultants,  as 
appropriate,  to  conduct  portions  of  the 
evaluation; 

(v)  Provides  a  detailed  outline  of  the 
evaluation,  major  task,  and  specific 
schedules  prior  to  initiating  the 
evaluation. 

(2)  Receipt  by  FAS  of  the  evaluations 
referred  to  in  paragraph  (1)  of  this 
section,  is  a  condition  of  retaining  funds 
received  to  carry  out  the  evaluations. 

(f)  Participants  shall  submit  to  FAS 
the  financial  reports  and  information 
outlined  in  §  3019.52  of  this  title.  The 


agreement  will  specify  the  acceptable 
forms  and  time  requirements  for 
submission. 

§  1499.14  Noncompliance  with  an 
agreement. 

If  a  participant  fails  to  comply  with  a 
term  of  an  agreement,  FAS  may  take  one 
or  more  of  the  enforcement  actions  set 
forth  in  §  3019.62  of  this  title  and,  if, 
appropriate,  initiate  a  claim  against  the 
participant.  FAS  may  also  initiate  a 
claim  against  a  participant  if  the 
donated  commodities  are  damaged  or 
lost  or  the  sale  proceeds,  income,  of 
CCC-provided  funds  are  lost  due  to  an 
action  or  omission  of  the  participant. 

§  1 499.1 5  Suspension,  termination,  and 
closeout  of  agreements. 

(a)  An  agreement  may  be  suspended 
or  terminated  by  CCC  if  it  determines 
that: 

(1)  The  continuation  of  the  assistance 
provided  under  this  agreement  is  no 
longer  necessary  or  desirable;  or 

(2)  Storage  facilities  are  inadequate  to 
prevent  spoilage  or  waste,  or 
distribution  of  the  donated  commodities 
will  result  in  substantial  disincentive  to, 
or  interference  with,  domestic 
production  or  marketing  in  the  targeted 
country. 

(b)  An  agreement  may  be  terminated 
in  accordance  with  §  3019.61  of  this 
title.  If  an  agreement  is  terminated,  the 
participant  shall: 

(1)  Be  responsible  for  the  safety  of  any 
undistributed  donated  commodities  and 
dispose  of  such  commodities  only  as 
agreed  to  by  FAS;  and 

(2)  Follow  the  closeout  procedures  in 
§§3019.71  through  3019.73  of  this  title 
will  apply  to  the  closeout  of  an 
agreement. 

(c)  An  agreement  will  be  considered 
completed  when  CCC  and  the 
participant  have  fulfilled  their 
responsibilities  under  the  agreement  or 
the  agreement  has  been  terminated.  The 
procedures  in  §§  3019.71  through 
3019.73  of  this  title  will  apply  to  the 
closeout  of  an  agreement. 

§1499.16  Appeals 

A  participant  may  appeal  a 
determination  arising  under  this  part  to 
FAS.  Such  appeal  will  be  in  writing  and 
submitted  to  the  FAS  official  and  in  the 
manner  set  forth  in  the  agreement.  The 
participant  will  be  given  an  opportunity 
to  have  a  hearing  before  a  final  decision 
is  made  regarding  its  appeal. 

§  1 499.1 7  Paperwork  Reduction  Act. 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
provisions  of  44  U.S.C.  Chapter  35  and 
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have  been  assigned  OMB  Numbers 
0551-0035. 

3.  Revise  part  1599  to  read  as  follows; 

PART  1599— McGOVERN-DOLE 
INTERNATIONAL  FOOD  FOR 
EDUCATION  AND  CHILD  NUTRITION 
PROGRAM 

Sec. 

1599.1  General  statement. 

1599.2  Definitions. 

1599.3  Eligibility  determination. 

1599.4  Application  process. 

1599.5  Agreements. 

1599.6  Payments. 

1599.7  Transportation  of  goods. 

1599.8  Entry  and  handling  of  commodities. 

1599.9  Damage  to  and  loss  of  commodities. 

1599.10  Claims  for  damage  to  or  loss  of 
commodities. 

1599.11  Use  of  commodities  and  sales 
proceeds. 

1599.12  Subrecipients. 

1599.13  Recordkeeping  and  reporting 
requirements. 

1599.14  Noncompliance  with  an  agreement. 

1599.15  Suspension,  termination,  and 
closeout  of  agreements. 

1599.16  Appeals. 

1 599. 1 7  Paperwork  Reduction  Act. 

Authority:  7  U.S.C.  1736o-l. 

§  1 599.1  General  Statement. 

(a)  This  part  sets  forth  the  general 
terms  and  conditions  governing  the 
donation  of  commodities  by  the  Foreign 
Agricultural  Service  (FAS)  to 
participants  in  the  McGovern-Dole 
International  Food  for  Education  and 
Child  Nutrition  Program  (McGovern- 
Dole  Program).  Under  the  McGovern- 
Dole  Program,  participants  use  the 
donated  commodities,  FAS-provided 
funds,  and/or  proceeds  from  the  sale  of 
donated  commodities  to  implement 
activities  in  a  foreign  country  pursuant 
to  an  agreement  with  FAS.  In  cases 
where  the  agreement  is  funded  with 
Commodity  Credit  Corporation  (CCC) 
resources,  the  Foreign  Agricultural 
Service  (FAS)  of  the  Department  of 
Agriculture  (USDA)  will  administer  the 
McGovern-Dole  Program  on  behalf  of 
CCC. 

(b)  In  addition  to  the  provisions  of 
this  part,  other  regulations  of  general 
application  issued  by  USDA,  including 
the  regulations  set  forth  in  Chapter  30 
of  this  title,  are  applicable  to  the 
McGovern-Dole  Program. 

(c)  This  par*  shall  not  apply  to  a 
donation  by  FAS  to  a  foreign 
government  or  an  intergovernmental 
agency  or  organization  (such  as  the 
United  Natioris’  World  Food  Program) 
under  the  McGovern-Dole  Program. 

§  1 599.2  Definitions. 

The  following  definitions  are 
applicable  to  this  part: 


Activity  means  a  project  to  be  carried 
out  by  a  participant,  directly  or  through 
a  subrecipient,  to  fulfill  the  objectives  of 
an  agreement. 

Agreement  means  a  legally  binding 
agreement  entered  into  between  FAS 
and  a  participant  to  implement 
activities  under  the  McGovem-Dole 
Program. 

CCC  means  the  Commodity  Credit 
Corporation  and  includes  any  official  of 
the  United  States  delegated  the 
responsibility  to  act  on  behalf  of  CCC. 

Commodities  mean  U.S.  agricultural 
commodities  or  products  of  U.S. 
agricultural  commodities. 

FAS-provided  funds  mean  U.S. 
dollars  provided  under  an  agreement  to 
a  participant  for  expenses  for  the 
internal  transportation,  storage  and 
handling  of  the  donated  commodities, 
expenses  involved  in  the  administration 
and  monitoring  of  the  activities  under 
the  agreement,  expenses  to  carry  out 
activities  that  enhance  the  effectiveness 
of  the  commodities,  and  technical 
assistance  to  develop  school  feeding 
programs  and  determine  nutritional 
composition  of  school  meals. 

Donated  commodities  mean  the 
commodities  donated  by  FAS  to  a 
participant  under  an  agreement.  The 
term  may  include  donated  commodities 
that  are  used  to  produce  a  further 
processed  product  for  use  under  the 
agreement. 

FAS  means  the  Foreign  Agricultural 
Service  of  the  United  States  Department 
of  Agriculture. 

Force  majeure  is  a  common  clause  in 
contracts,  exempting  the  parties  for  non¬ 
fulfillment  of  their  obligations  as  a 
result  of  conditions  beyond  their 
control,  such  as  earthquakes,  floods  or 
war. 

Income  means  interest  earned  on  sale 
proceeds  and  other  resources  received 
by  a  participant,  other  than  sale 
proceeds,  as  a  result  of  carrying  out  an 
agreement.  The  term  may  include 
resources  from  VAT  refunds,  activity 
fees,  interest  on  loans,  and  others. 

McGovern-Dole  Program  means  the 
McGovern-Dole  International  Food  for 
Education  and  Child  Nutrition  Program. 

Participant  means  an  entity  with 
which  FAS  has  entered  into  an 
agreement. 

Sale  proceeds  mean  funds  received  by 
a  participant  from  the  sale  of  donated 
commodities. 

Subrecipient  means  a  legal  entity  that 
receives  donated  commodities,  income, 
sale  proceeds  or  other  resources  from  a 
participant  for  the  purpose  of 
implementing  in  the  targeted  country 
activities  described  in  a  McGovern-Dole 
Program  agreement  and  that  is 
accountable  to  such  participant  for  the 


use  of  such  commodities,  funds,  or 
resources.  The  term  may  include  foreign 
or  international  organizations  (such  as 
agencies  of  the  United  Nations)  at  the 
discretion  of  FAS. 

Targeted  country  means  the  country 
in  which  activities  are  implemented 
under  an  agreement. 

§  1 599.3  Eligibility  determination. 

(a)  An  entity  will  be  eligible  to 
become  a  participant  only  after  FAS 
determines  that  the  entity  has: 

(1)  Organizational  experience  in 
implementing  and  managing  grants,  and 
the  capability  and  personnel  to  develop, 
implement,  monitor,  report  on,  and 
provide  accountability  for  activities  in 
accordance  with  this  part; 

(2)  Experience  working  in  the 
proposed  targeted  country; 

(3)  Adequate  financial  framework  to 
implement  the  activities  the  entity 
proposes  to  carry  out  under  McGovern- 
Dole  Program.  In  order  to  determine 
whether  the  entity  is  financially 
responsible,  FAS  may  require  it  to 
submit  corporate  policies  and  financial 
materials  that  have  been  audited  or 
otherwise  reviewed  by  a  third  party; 

(4)  A  person  or  agent  located  in  the 
United  States  with  respect  to  which 
service  of  judicial  process  may  be 
obtained  by  FAS  on  behalf  of  the  entity; 
and 

(5)  An  operating  financial  account  in 
the  proposed  targeted  country,  or  a 
satisfactory  explanation  for  not  having 
such  an  account  and  a  description  of 
how  a  McGovern-Dole  Program 
agreement  would  be  administered 
without  such  an  account. 

(b)  In  determining  whether  an  entity 
will  be  eligible  to  be  a  participant,  FAS 
may  consider  the  entity’s  previous 
compliance  or  noncompliance  with  the 
provisions  of  this  part  and  part  1499  of 
this  title.  FAS  may  consider  matters 
such  as  whether  the  entity  corrected 
deficiencies  in  the  implementation  of  an 
agreement  in  a  timely  manner  and 
whether  the  entity  has  timely  and 
accmately  filed  reports  and  other 
submissions  that  are  required  to  be  filed 
with  FAS  and.other  agencies  of  the 
United  States. 

§  1 599.4  Application  process. 

(a)  An  entity  seeking  to  enter  into  an 
agreement  with  FAS  shall  submit  an 
application,  in  accordance  with  this 
section,  that  sets  forth  its  proposal  to 
carry  out  activities  under  the  McGovern- 
Dole  Program  in  the  proposed  target 
country.  An  application  shall  contain 
the  items  specified  in  paragraph  (b)  of 
this  section,  and  shall  be  submitted 
electronically  to  FAS  at  the  address  set 
forth  at  http://www.fas.usda.gov.  An 
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entity  that  has  not  yet  met  the  eligibility 
requirements  in  §  1599.3  may  submit  an 
application,  but  FAS  will  not  enter  into 
an  agreement  with  an  entity  until  FAS 
had  made  a  determination  of  eligibility 
under  §  1599.3. 

(b)  An  applicant  shall  include  the 
following  items  in  its  application: 

(1)  A  completed  Form  SF-424,  which 
is  a  standard  application  for  Federal 
assistance: 

(2)  An  introduction  that  contains  the 
elements  specified  in  paragraph  (c)  of 
this  section;  and 

(3)  A  plan  of  operation  that  contains 
the  elements  specified  in  paragraph  (d) 
of  this  section. 

(c)  The  introduction  shall  include: 

(1)  An  explanation  of  the  need  for  the 
food  aid  in  the  targeted  country  and 
how  the  applicant’s  proposed  activities 
would  address  that  need; 

(2)  Reasons  for  the  need  for  a  school 
feeding  program  in  the  targeted  country, 
including  the  following: 

(i)  Country’s  current  school  feeding 
operations,  if  they  exist,  length  and 
sessions  of  a  typical  school  year,  along 
with  current  funding  resources; 

(ii)  Any  information  regarding  teacher 
training,  community  infrastructure 
(PTAs),  health,  nutrition,  and  water  and 
sanitation  information; 

(3)  Information  regarding  the 
applicant’s  ability  to  become  registered 
and  operate  in  the  targeted  country; 

(4)  Information  about  the  applicant’s 
past  food  aid  projects; 

(5)  Methods  used  to  involve 
indigenous  institutions  as  well  as  local 
communities  and  governments  in  the 
development  and  implementation  of  the 
programs  and  activities  to  foster  local 
capacity  building  and  leadership; 

(6)  A  budget  that  details  the  amount 
of  any  sale  proceeds,  income,  and  FAS- 
provided  funds  that  the  applicant 
proposes  to  use  to  fund: 

(i)  Administrative  costs; 

(ii)  Inland  transportation,  storage  and 
handling  costs;  and 

(iii)  Activity  costs; 

(7)  Provide  a  statement  verifying  the 
government’s  commitment  to  work 
toward,  through  a  national  action  plan, 
the  goals  of  the  World  Declaration  on 
Education  for  All  convened  in  1990  in 
Jomtien,  Thailand,  and  the  follow-up 
Dakar  Framework  for  Action  of  the 
World  Education  Forum,  convened  in 
2000;  and, 

(8)  Steps  that  will  be  taken  to 
continue  the  program  activities  after 
termination  of  the  program  agreement  to 
address  sustainability  of  all,  or  portions 
of  tbe  program,  including  a  description 
of: 

(i)  How  the  program  participant  or 
another  entity  will  sustain  the  benefits 


of  education,  enrollment,  and 
attendance  of  children  in  schools  in  the 
targeted  communities;  and 

(ii)  The  estimated  time  necessary  for 
the  program  to  graduate  and  be 
sustained  by  the  recipient  country  or 
other  organizations  without  additional 
assistance  under  the  program. 

(d)  A  plan  of  operation  shall  include: 

(1)  The  name  of  the  targeted  country 
where  the  proposed  activities  would  be 
implemented: 

(2)  The  kind,  quantity,  and  proposed 
use  of  the  commodities  requested,  and 
any  commodities  that  would  be 
acceptable  substitutions  therefore,  and 
the  proposed  delivery  schedule; 

(3)  If  monetization  or  barter  is 
proposed: 

(i)  The  quantity  of  the  requested 
commodities  that  would  be  sold  or 
bartered; 

(ii)  The  amount  of  sale  proceeds 
anticipated; 

(iii)  The  amount  of  income  expected 
to  be  generated; 

(iv)  The  anticipated  monetization 
completion  date; 

(v)  The  goods  or  services  to  be 
generated  fi-om  the  barter  of  the 
requested  commodities; 

(vi)  The  value  of  the  goods  or  services 
anticipated  to  be  generated  from  the 
barter  of  the  requested  commodities; 
and 

(vii)  A  justification  of  why 
monetization  provides  a  greater  benefit 
to  the  program  than  the  receipt  of  FAS- 
provided  funds  to  carry  out  activities. 

(4)  A  list  of  each  of  the  activities  that 
would  be  implemented,  with  a  brief 
statement  of  the  objectives  to  be 
accomplished  under  each  activity: 

(5)  For  each  proposed  activity,  the 

targeted  geographic  area,  anticipated 
beneficiaries,  and  methods  that  the 
applicant  would  use  to  choose  such 
beneficiaries,  including  obtaining  and 
considering  statistics  on  poverty  levels, 
food  deficits,  literacy  rates,  and  any 
other  required  items  set  forth  on  the 
FAS  Web  site  at  http://  v- 

www.fas.usda.gov. 

(6)  For  each  proposed  activity: 

(i)  An  explanation  of  whether  the 
activity  would  be  carried  out  through 
the  distribution  of  the  requested 
commodities  or  funded  by  FAS- 
provided  funds,  sale  proceeds,  income, 
or  a  combination  thereof;  and 

(ii)  The  amount  of  commodities,  FAS- 
provided  funds,  sale  proceeds,  or 
income  requested  to  carry  out  such 
activity;  and 

(iii)  A  detailed  description  of  the 
activity,  including  the  steps  involved  in 
its  implementation  and  the  anticipated 
completion  date; 


(7)  Any  cash  or  non-cash 
contributions  that  the  applicant  expects 
to  receive  from  non-FAS  sources  that: 

(i)  Are  critical  to  the  implementation 
of  the  proposed  activities;  or 

(ii)  Enhance  the  implementation  of 
the  activities; 

(8)  Any  subrecipient  that  would  be 
involved  and  a  description  of  each 
subrecipient’s  responsibilities  and  its 
capability  to  perform  responsibilities; 

(9)  Any  governmental  or 
nongovernmental  entities  that  would  be 
involved  and  the  extent  to  which  the 
McGovern-Dole  Program  will  strengthen 
or  increase  the  capabilities  of  such 
entities  to  further  educational  and 
economic  development  in  the  targeted 
country; 

(10)  The  mefhod  by  which  the 
applicant  intends  to  inform 
beneficiaries  of  an  activity  about  the 
source  of  the  requested  commodities  or 
funding  for  the  activity  and,  where  the 
beneficiaries  will  be  receiving  the 
commodities  directly,  how  to  prepare 
and  use  them  properly: 

(11)  Established,  baselines,  a  timeline, 
and  proposed  outcomes  that  would 
enable  FAS  to  measure  the  applicant’s 
progress  towards  achieving  the 
objectives  of  proposed  activities  and  the 
McGovern-Dole  Program  objective  that 
include: 

(i)  Increased  enrollment  and 
attendance  rates,  especially  for  girls; 

(ii)  Improved  student  achievement 
levels  through  improvements  in  the 
learning  environment; 

(iii)  Improved  maternal,  child  and 
student  health  and  nutrition;  . 

(iv)  Attracting  non-FAS  contributions 
to  development  activities; 

(v)  Enabling  community  support  for 
infrastructure  development;  and 

(vi)  Increased  government  and 
community  support  in  education; 

(^2)  If  the  proposed  activities  would 
involve  the  use  of  sale  proceeds  or 
income: 

(i)  The  process  that  the  applicant 
would  use  to  sell  the  requested 
commodities,  including  steps  the 
applicant  would  take  to  use,  to  the 
extent  possible,  the  private  sector  in  the 
monetization  process;  and 

(ii)  The  procedures  that  the  applicant 
would  use  to  assure  that  sale  proceeds 
and  income  are  received  and  deposited 
into  a  separate,  interest-bearing  account 
and  disbursed  from  such  account  for  use 
only  in  accordance  with  the  agreement; 

(13)  A  description  of  how  the 
requested  commodities  would  be 
transported  from  the  receiving  port  to 
the  point  at  which  distribution  is  made 
to  the  beneficiaries  and  a  description  of 
any  port,  transportation,  storage,  and 
warehouse  facilities  that  would  be  used 


Federal  Register / Vol.  73,  No.  207 /Friday,  October  24,  2008 / Proposed  Rules 


63399 


with  sufficient  detail  to  demonstrate 
that  they  would  he  adequate  to  handle 
the  requested  commodities  without 
undue  spoilage  or  waste; 

(14)  Any  reprocessing  or  repackaging 
of  the  requested  commodities  that 
would  take  place  prior  to  the 
distribution,  sale  or  barter  by  the 
participant: 

(15)  The  action  the  applicant  would 
take  to  ensure  that  any  commodities  to 
be  distributed  to  beneficiaries,  rather 
than  sold,  would  be  imported  and 
distributed  free  from  all  customs,  duties, 
tolls,  and  taxes; 

(16)  A  plan  that  shows  how  the 
requested  commodities  could  be 
imported  and  distributed  without  a 
disruptive  impact  upon  production, 
prices  and  marketing  of  the  same  or  like 
products  in  the  country  where  they  will 
be  delivered,  and  the  extent  to  which 
any  sale  or  barter  of  the  requested 
commodities  would  displace  or  interfere 
with  any  sales  that  may  otherwise  be 
made  by  the  applicant  or  any  other 
entity  in  the  country  where  they  will  be 
delivered;  and 

(17)  Any  additional  required  items  set 
forth  on  the  FAS  Web  site  at  http:// 
www.fas. usda.gov. 

§1599.5  Agreements. 

(a)  After  FAS  approves  an  applicant’s 
proposal,  FAS  will  develop  an 
agreement  in  consultation  with  the 
applicant.  The  agreement  will  set  forth 
the  obligations  of  FAS  and  the 
participant.  A  participant  must  comply 
with  the  terms  of  the  agreement  to 
receive  assistance. 

(b)  A  participant  shall  not  use 
donated  commodities,  sale  proceeds, 
income  or  FAS-provided  funds  for  any 
activity  or  any  expenses  incurred  by  the 
participant  prior  to  the  date  of  the 
agreement  or  after  the  agreement  is 
suspended  or  terminated. 

(c)  The  agreement  will  include  a 
budget  that  sets  forth  the  maximum 
amounts  of  sale  proceeds  and  FAS- 
provided  funds  that  may  be  expended 
for  various  purposes  under  the 
agreement.  A  participant  may  make 
adjustments  to  this  budget  without  prior 
approval  from  FAS  only  as  specified  in 
the  agreement. 

(d)  Prior  to  providing  any  donated 
commodities  or  FAS-provided  funds  to 
a  participant  under  an  agreement,  FAS 
may  require  the  participant  to  complete 
a  training  program  administered  by  FAS 
that  is  designed  to  ensvne  that  the 
participant  is  aware  of,  and  has  the 
capacity  to  complete  all  required 
reporting  and  audit  functions  set  forth 
in  this  part. 

(e)  A  participant  will  be  prohibited 
from  using  FAS-provided  funds  to 


acquire  goods  and  services  either 
directly  or  indirectly  through  another 
party  from  certain  countries  that  will 
specified  in  the  agreement.  Any 
violation  of  this  provision  of  the 
agreement  will  be  a  basis  for  immediate 
termination  by  FAS  of  the  agreement  in 
addition  to  the  imposition  of  any  other 
applicable  civil  and  criminal  penalties. 

(f)  The  agreement  will  prohibit  the 
sale  or  transshipment  of  the  donated 
commodities  to  a  country  not  specified 
in  the  agreement  for  so  long  as  such 
donated  commodities  are  controlled  by 
the  participant. 

(g)  FAS  may  enter  into  a  multicountry 
agreement  in  which  donated 
commodities  are  delivered  to  one 
country  and  activities  are  carried  out  in 
another. 

(h)  FAS  may  provide  donated 
commodities  and  FAS-provided  funds 
under  a  multiyear  agreement  contingent 
upon  the  availability  of  commodities 
and  funds. 

§  1 599.6  Payments. 

(а)  If  the  participant  arranges  for 
transportation  in  accordance  with 

§  1599.7(b)(2),  and  the  participant  seeks 
payment  directly,  the  participant  shall 
submit  the  following  documents  to  FAS 
in  the  manner  set  forth  in  the 
agreement: 

(1)  A  signed  copy  of  the  completed 
Form  CCC-512; 

(2)  The  original  on-board  bills  of 
lading  indicating  the  freight  rate  and 
signed  by  the  originating  carrier; 

(3)  For  all  non-containerized  cargoes: 

(i)  A  signed  copy  of  the  Federal  Grain 
Inspection  Service  (FGIS)  Official 
Stowage  Examination  Certificate  (Vessel 
Hold  Certificate); 

(ii)  A  signed  copy  of  the  National 
Cargo  Bureau  Certificate  of  Readiness 
(Vessel  Hold  Inspection  Certificate); 
and, 

(iii)  A  signed  copy  of  the  National 
Cargo  Bureau  Certificate  of  Loading; 

(4)  For  all  containerized  cargoes  s 
copy  of  the  FGIS  Container  Condition 
Inspection  Certificate; 

(5)  A  signed  copy  of  liner  booking 
note  or  charter  party  covering  ocean 
transportation  of  cargo; 

(б)  In  the  case  of  charter  shipments, 
a  signed  notice  of  arrival  at  first 
discharge  port,  unless  FAS  has 
determined  that  circumstances  of  force 
majeure  have  prevented  the  vessel’s 
arrival  at  the  first  port  of  discharge; 

(7)  A  request  by  the  participant  for 
reimbursement  of  freight,  survey  costs, 
and  other  expenses  approved  by  FAS 
indicating  the  amount  due  and 
accompanied  by  a  certification  from  the 
carrier  or  other  parties  that  payments 
have  been  received  from  the  participant; 
and 


(8)  A  document  on  letterhead  and 
signed  by  an  officer  or  agent  of  the 
participant  specifying  the  name  of  the 
entity  to  receive  payment;  the  bank  ABA 
number  to  which  payment  is  to  be 
made;  the  account  number  for  the 
deposit  at  the  bank;  the  participant’s 
taxpayer  identification  number;  and  the 
type  of  the  account  into  which  the 
payment  will  be  deposited. 

(b)  If  the  participant  arranges  for 
transportation  in  accordance  with 

§  1599.7(b)(2),  and  the  participant  has 
used  a  freight  forwarder,  the  participant 
shall  cause  the  freight  forwarder  to 
submit  the  documents  specified  in 
§  1599.6(a)  in  order  to  receive  payment 
from  FAS. 

(c)  In  no  case  will  FAS  reimburse  a 
participant  for  demurrage  costs  or  pay 
demurrage  to  any  other  entity. 

(d)  If  FAS  has  agreed  to  pay  the  costs 
of  transporting,  storing,  and  distributing 
the  donated  commodities  from  the 
designated  port  or  point  of  entry,  the 
participant  will  be  reimbursed  in  the 
manner  as  set  forth  in  the  agreement. 

(e)  If  the  agreement  authorizes  the 
payment  of  FAS-provided  funds,  FAS 
will  pay  this  to  the  participant  on  a 
reimbursement  for  expenses  basis, 
except  as  provided  in  paragraph  (f)(1)  of 
this  section.  The  participant  shall 
request  the  payment  of  FAS-provided 
funds  to  reimburse  it  for  authorized 
expenses  in  the  manner ‘set  forth  in  the 
agreement. 

(f) (1)  A  participant  may  request  an 
advance  of  the  amount  of  funds 
specified  in  the  agreement.  FAS  will  not 
approve  any  request  for  an  advance: 

(1)  Received  earlier  than  60  days  after 
the  date  of  a  previous  advance  made  in 
connection  with  the  same  agreement, 
and 

(ii)  If  any  required  reports,  as 
specified  in  §  1499.13  and  in  the 
agreement,  are  more  than  six  months  in 
arrears. 

(2)  Except  as  may  otherwise  be 
provided  in  the  agreement,  the 
participant  shall  deposit  and  maintain 
in  a  bank  account  located  in  the  United 
States  all  funds  advanced  by  FAS.  The 
account  shall  be  interest-bearing,  unless 
the  exceptions  in  §  3019.22(k)  of  this 
title  apply,  or  FAS  determines  that  this 
requirement  would  constitute  an  undue 
burden.  The  participant  shall  remit 
semi-annually  to  FAS  any  interest 
earned  on  the  advanced  funds.  The 
participant  shall,  no  later  than  10  days 
cifter  the  end  of  each  calendar  quarter, 
submit  a  financial  statement  to  FAS 
accounting  for  all  funds  advanced  and 
all  interest  earned. 

(3)  The  participant  shall  return  to  FAS 
any  funds  that  are  advanced  by  FAS  if 
such  funds  have  not  been  obligated  as 
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of  the  180th  day  after  the  advance  was 
made.  Such  funds  and  interest  shall  be 
transferred  to  FAS  within  30  days  of 
such  date. 

(g)  If  a  participant  is  required  to  pay 
funds  to  FAS  in  connection  with  an 
agreement,  the  participant  shall  make 
such  payment  in  U.S.  dollars,  unless 
otherwise  approved  in  advance  by  FAS. 

(h)  Suppliers  of  commodities  shall 
seek  payment  for  goods  according  to  the 
purchase  contract. 

§  1599.7  Transportation  of  goods. 

(a)  Shipments  of  donated 
commodities  are  subject  to  the 
requirements  of  46  U.S.C.  55305  and 
55314,  regarding  carriage  on  U.S. -flag 
vessels. 

(b)  Transportation  of  donated 
commodities  and  other  goods  such  as 
bags  that  may  be  provided  by  FAS 
under  the  McGovern-Dole  Program  will 
be  acquired  under  a  specific  agreement 
in  the  manner  determined  by  FAS.  Such 
transportation  will  be  acquired  by: 

(1)  FAS  in  accordance  with  the 
Federal  Acquisition  Regulations  (FAR), 
USDA’s  procurement  regulations  set 
forth  in  chapter  4  of  title  48  of  the  Code 
of  Federal  Regulations  (the  AGAR)  and 
directives  issued  by  the  Director,  Office 
of  Procurement  and  Property 
Management,  USDA;  or 

(2)  The  participant,  with 
reimbursement  by  FAS,  in  the  manner 
specified  in  the  agreement. 

(c)  Participants  that  acquire 
transportation  in  accordance  with 
paragraph  (b)(2)  of  this  section,  may  use 
the  services  of  a  licensed  freight 
forwarder  that; 

(1)  Demonstrates  at  least  three  years 
experience  in  freight  forwarding  and 
booking  services; 

(2)  Is  accredited  or  authorized  to  act 
as  a  licensed  freight  forwarder; 

(3)  Has  the  capability  to  work,  with 
the  participant  to  plan,  implement,  and 
monitor  the  logistics  involved  in 
transporting  the  donated  commodities; 

(4)  Provides  three  years  of  audited 
ftnancial  statements  to  the  participant 
that  demonstrates  sound  ftnancial 
standing;  and 

(5)  Would  not  have  a  conflict  of 
interest  in  carrying  out  the  freight 
forwarder  duties.  To  assist  FAS  in 
determining  whether  there  is  a  potential 
conflict  of  interest,  the  participant  must 
submit  to  FAS  a  certification  indicating 
that  the  freight  forwarder: 

(i)  Is  not  engaged  in,  and  will  not 
engage  in,  supplying  commodities  or 
furnishing  ocean  transportation  or  ocean 
transportation-related  services  for 
commodities  provided  under  the 
participant’s  McGovern-Dole  program; 
and 


(ii)  Is  not  affiliated  with  and  not  made 
arrangements  to  give  or  receive  any 
payment,  kickback,  or  illegal  benefit  in 
connection  with  its  selection  as  an  agent 
of  the  participant. 

(d)  Participants  responsible  for 
transportation  under  §  1599.7(b)(2)  shall 
declare  in  the  transportation  contract 
the  point  at  which  the  ocean  carrier  is 
to  take  custody  of  commodity  to  be 
transported. 

§  1 599.8  Entry  and  handling  of 
comnmditles. 

(a)  The  participant  shall  make  all 
necessary  arrangements  for  receiving  the 
donated  commodities  in  the  targeted 
country,  including  obtaining 
appropriate  approvals  for  entry  and 
transit.  The  participant  shall  store  and 
maintain  the  donated  commodities  in 
good  condition  from  the  time  of  delivery 
at  the  port  of  entry  or  the  point  of 
receipt  from  the  originating  carrier  until 
their  distribution,  sale  or  barter. 

(b)  The  participant  shall,  as  provided 
in  the  agreement,  arrange  for 
transporting,  storing,  and  distributing 
the  donated  commodities  fi'om  the 
designated  point  and  time  where  title  to 
the  commodity  passes  to  the  participant 
or  by  contracting  directly  with  suppliers 
of  services,  as  set  forth  in  the  agreement. 

(c) (1)  If  a  participant  arranges  for  the 
packaging  or  repackaging  of  donated 
commodities  that  are  to  be  distributed, 
the  participemt  shall  ensure  that  the 
packaging:  , 

(1)  Is  plainly  labeled  in  the  language 
of  the  targeted  country; 

(ii)  Contains  the  name  of  the  donated 
commodities; 

(iii)  Includes  a  statement  indicating 
that  the  donated  commodities  are 
furnished  by  the  people  of  the  United 
States  of  America;  and 

(iv)  Includes  a  statement  indicating 
that  the  donated  commodities  shall  not 
be  sold,  exchanged  or  bartered. 

(2)  If  a  participant  arranges  for  the 
reprocessing  and  repackaging  of 
donated  commodities  that  are  to  be 
distributed,  the  participant  shall  ensure 
that  the  packaging: 

(i)  Is  plainly  labeled  in  the  language 
of  the  targeted  country; 

(ii)  Contains  the  name  of  the 
reprocessed  product; 

(iii)  Includes  a  statement  indicating 
that  the  reprocessed  product  was  made 
with  commodities  furnished  by  the 
people  of  the  United  States  of  America; 
and. 

(iv)  Includes  a  statement  indicating 
that  the  reprocessed  product  shall  not 
be  .sold,  exchanged  or  bartered; 

(3)  If  a  participant  distributes  donated 
commodities  that  are  not  packaged,  the 
participant  shall,  to  the  extent 
practicable,  display: 


(i)  Banners,  posters  or  other  media 
informing  the  public  of  the  name  and 
source  of  the  donated  commodities;  and 

(ii)  A  statement  that  the  donated 
commodities  may  not  be  sold, 
exchanged,  or  bartered. 

(e)  A  participant  shall  arrange  with 
the  government  of  the  targeted  country 
that  all  donated  commodities  to  be 
distributed  will  be  imported  and 
distributed  free  from  all  customs,  duties, 
tolls,  and  taxes.  A  participant  is 
encouraged  to  make  similar 
arrangements,  where  possible,  with  the 
government  of  the  country  where 
donated  commodities  to  he  sold  or 
bartered  cu:e  delivered. 

§  1 599.9  Damage  to  or  loss  of 
commodities. 

(a)  FAS  will  be  responsible  for  the 
donated  commodities  prior  to  the 
transfer  of  title  to  the  commodities  to 
the  participant.  The  participant  will  be 
responsible  for  the  donated 
commodities  following  the  transfer  of 
title  to  the  commodities  to  the 
participant.  The  title  will  transfer  at  the 
time  specified  in  the  agreement. 

(b)  A  participant  shall  immediately 
inform  FAS,  in  the  manner  set  forth  in 
the  agreement,  of  any  damage  to  or  loss 
of  the  donated  commodities  that  occurs 
following  the  transfer  of  title  to  the 
commodities  to  the  participant.  The 
participant  shall  take  all  steps  necessary 
to  protect  its  interests  and  the  interests 
of  FAS  with  respect  to  any  damage  to 
or  loss  of  the  donated  commodities  that 
occms  after  title  has  been  transferred  to 
the  participant. 

(c)  If  the  donated  commodities  are 
damaged  or  lost  during  the  time  that 
they  are  in  the  care  of  the  carrier: 

(1)  And  either  FAS  or  the  participant 
engages  the  services  of  an  independent 
cargo  surveyor,  the  surveyor  will 
provide  to  FAS  and  the  participant  any 
report,  narrative  chronology  or  other 
commentcu:y  that  it  prepares; 

(2)  FAS  and  the  participant  will 
provide  to  each  other  the  names  and 
addresses  of  any  individuals  known  to 
be  present  at  the  time  of  discharge  or 
during  the  survey  who  can  verify  the 
quantity  of  damaged  or  lost 
commodities; 

(3)  And  the  participant  engages  the 
services  of  the  surveyor;  FAS  will 
reimburse  the  participant  for  the 
reasonable  costs,  as  determined  by  FAS, 
of  the  survey,  unless: 

(i)  The  participant  was  required  by 
the  agreement  to  pay  for  the  sim^ey; 

(ii)  The  survey  was  a  delivery  survey 
and  the  surveyor  did  not  also  prepare  a 
discharge  survey;  or 

(iii)  The  survey  was  not  conducted 
contemporaneously  with  the  discharge 
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of  the  vessel,  unless  FAS  determines 
that  such  action  was  justified  under  the 
circumstances; 

(4)  Any  survey  obtained  by  the 
participant  shall,  to  the  extent 
practicable,  be  conducted  jointly  by  the 
surveyor,  the  participant,  the  carrier, 
and  the  survey  report  shall  be  signed  by 
all  parties; 

(5)  And  the  damage  or  loss  occurred 
with  respect  to  a  bulk  grain  shipment, 
if  the  agreement  provides  that  the 
participant  is  responsible  for  survey  and 
outturn  reports,  the  participant  shall 
obtain  the  services  of  an  independent 
cargo  surveyor  to: 

(i)  Observe  the  discharge  of  the  cargo; 

(ii)  Report  on  discharging  methods, 
including  scale  type,  calibrations  and 
any  other  factor  that  may  affect  the 
accuracy  of  scale  weights,  and,  if  scales 
are  not  used,  state  the  reason  therefore 
and  describe  the  actual  method  used  to 
determine  weight; 

(iii)  Estimate  the  quantity  of  cargo,  if 
any,  lost  during  discharge  through 
carrier  negligence; 

(iv)  Advise  on  the  quality  of 
sweepings; 

(v)  Obtain  copies  of  port  or  vessel 
records,  if  possible,  showing  the 
quantity  discharged;  and 

(vi)  Notify  the  participant 
immediately  if  the  surveyor  has  reason 
to  believe  that  the  correct  quantity  was 
not  discharged  or  if  additional  services 
are  necessary  to  proteqt  the  cargo;  and 

(6)  And  the  damage  or  loss  occurred 
with  respect  to  a  container  shipment,  if 
the  agreement  provides  that  the 
participant  is  responsible  for  survey  and 
outturn  reports,  the  participant  shall 
obtain  the  services  of  an  independent 
cargo  surveyor  to  list  the  container 
numbers  and  seal  numbers  shown  on 
the  containers,  indicate  whether  the 
seals  were  intact  at  the  time  the 
containers  were  opened,  and  note 
whether  the  containers  were  in  any  way 
damaged. 

(d)  If  the  value  of  any  damaged 
donated  commodities  is  in  excess  of 
$1,000,  the  participant  shall 
immediately  arrange  for  an  inspection 
by  a  public  health  official  or  other 
competent  authority  approved  by  FAS 
and  provide  to  FAS  a  certification  by 
such  public  health  official  or  other 
competent  authority  regarding  the  exact 
quantity  and  condition  of  the  damaged 
commodities.  The  participant  shall 
inform  FAS  of  the  results  of  the 
inspection  and  indicate  whether  the 
damaged  commodities  are: 

(1)  Fit  for  the  use  authorized  in  the 
agreement  and,  if  so,  whether  there  has 
been  a  diminution  in  quality;  or 

(2)  Unfit  for  the  use  authorized  in  the 
agreement. 


{e)(l)  If  the  participant  has  title  to  the 
donated  commodities,  the  participant 
shall  arrange  for  the  recovery  of  that 
portion  of  the  donated  commodities 
designated  as  suitable  for  the  use 
authorized  in  the  agreement.  The 
participant  shall  dispose  of  donated 
commodities  that  are  unfit  for  such  use 
in  the  following  order  of  priority: 

(1)  Sale  for  the  most  appropriate  use, 
i.e.,  animal  feed,  fertilizer,  industrial 
use,  or  another  use  approved  by  FAS,  at 
the  highest  obtainable  price; 

(ii)  Donation  to  a  governmental  or 
charitable  organization  for  use  as  animal 
feed  or  for  other  non-food  use*  or 

(iii)  Destruction  of  the  commodities  if 
they  are  unfit  for  any  use,  in  such 
manner  as  to  prevent  their  use  for  any 
purpose. 

(2)  The  participant  shall  arrange  for 
all  U.S.  Government  markings  to  be 
obliterated  or  removed  before  the 
donated  commodities  are  transferred  by 
sale  or  donation. 

(f)  A  participant  may  retain  any 
proceeds  generated  by  the  disposal  of 
the  donated  commodities  in  accordance 
with  paragraph  (e)  of  this  section,  and 
shall  use  the  proceeds  for  expenses 
related  to  the  disposal  of  the  donated 
commodities  and  for  activities  specified 
in  the  agreement. 

(g)  The  participant  shall  notify  FAS 
immediately  and  provide  detailed 
information  about  the  actions  taken  in 
accordance  with  paragraph  (e)  of  this 
section,  including  the  quantities,  values 
and  dispositions  used  to  handle 
commodities  determined  to  be  unfit. 

§  1599.10  Claims  for  damage  to  or  loss  of 
commodities. 

(a)  FAS  will  be  responsible  for  claims 
arising  out  of  damage  to  or  loss  of  a 
quantity  of  the  donated  commodities 
prior  to  the  transfer  of  title  to  the 
commodities  to  the  participant. 

(b)  If  the  value  of  the  damaged  or  lost 
donated  commodities  is  estimated  to  be 
$20,000  or  more  and  the  title  to  the 
commodities  has  transferred  to  the 
participant,  the  participant  will  be 
responsible  for: 

(1)  Initiating  a  claim  arising  out  of 
such  damage  or  loss,  including  actions 
relating  to  collections  pursuant  to 
commercial  insurance  contracts;  and 

(2)  Notifying  FAS  immediately  and 
providing  detailed  information  about 
the  circumstances  surrounding  such 
damage  or  loss,  the  quantity  of  damaged 
or  lost  donated  commodities,  and  the 
value  of  the  damage  or  loss. 

(c)  If  the  value  of  the  damaged  or  lost 
donated  commodities  is  estimated  to  be 
less  than  $20,000,  the  participant  will 
be  responsible  for  providing  detailed 
information  about  the  damage  or  loss  in 


the  next  report  required  to  be  filed 
under  §  1599.13(c)  and  shall  not  be 
required  to  initiate  a  claim  collection 
action. 

(d) (1)  The  value  of  a  claim  for  lost 
donated  commodities  shall  be 
determined  on  the  basis  of  the 
commodity  acquisition,  transportation, 
and  related  costs  incurred  by  FAS  with 
respect  to  such  commodities. 

(2)  The  value  of  a  claim  for  damaged 
donated  commodities  shall  be 
determined  on  the  basis  of  the 
commodity  acquisition,  transportation, 
and  related  costs  incurred  by  FAS  with 
respect  to  such  commodities,  less  any 
funds  generated  if  such  commodities  are 
sold  in  accordance  with  §  1599.9(e)(1). 

(e)  If  FAS  determines  that  a 
pcirticipant  is  not  exercising  due 
diligence  in  the  pursuit  of  a  claim,  FAS 
may  require  the  participant  to  assign  its 
rights  to  pursue  the  claim  to  FAS. 

(f) (1)  The  participant  may  retain  any 
funds  obtained  as  a  result  of  a  claims 
collection  action  initiated  by  it  in 
accordance  with  this  section,  or 
recovered  pursuant  to  any  insurance 
policy  or  other  similar  form  of 
indemnification,  but  such  funds  shall 
only  be  expended  for  purposes 
approved  in  advance  by  FAS. 

(2)  FAS  will  retain  any  funds  obtained 
as  a  result  of  a  claims  collection  action 
initiated  by  it  under  this  section; 
provided,  however,  that  if  the 
participant  paid  for  the  freight  or  a 
portion  thereof,  FAS  will  use  a  portion 
of  such  funds  to  reimburse  the 
participant  for  such  expense  on  a 
prorated  basis. 

§  1 599.1 1  Use  of  commodities  and  sale 
proceeds. 

(a)  A  participant  must  use  the  donated 
commodities  in  accordance  with  the 
agreement. 

(b)  A  participant  shall  not  permit  the 
distribution,  handling,  or  allocation  of 
donated  commodities  on  the  basis  of 
political  affiliation,  geographic  location, 
or  the  ethnic,  tribal  or  religious  identity 
of  affiliation  of  the  potential  consumers 
or  beneficiaries. 

(c)  A  participant  shall  not  permit  the 
distribution,  handling,  or  allocation  of 
donated  commodities  by  the  military 
forces  or  emy  government  or  insurgent 
group  without  the  specific  authorization 
of  FAS. 

(d)  A  participant  may  sell  or  barter 
donated  commodities  only  if  such  sale 
or  barter  is  provided  for  in  the 
agreement  or  the  participant  is 
disposing  of  damaged  commodities  as 
specified  in  §  1599.9.  The  participant 
shall  sell  the  donated  commodities  at  a 
reasonable  market  price  in  the  economy 
where  the  sale  occurs.  The  participant 
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shall  use  any  sale  proceeds,  income,  or 
goods  or  services  derived  from  the  sale 
or  barter  of  the  donated  commodities 
only  as  provided  in  the  agreement. 

(e)  The  participant  shall  retain  copies 
of  and  make  available  to  FAS  all  barter 
receipts,  contracts  or  other  documents 
related  to  the  barter  of  the  donated 
commodities  and  the  services  or  goods 
derived  from  such  barter,  for  a 
minimum  of  24  months  after  the 
agreement  has  been  terminated  or 
closed  out. 

(f)  The  participant  shall  deposit  all 
sale  proceeds  and  income  into  a 
separate,  interest-bearing  account  unless 
the  exceptions  in  §  3019.22(k)  of  this 
title  apply,  the  account  is  in  a  country 
where  the  laws  or  customs  prohibit  the 
payment  of  interest,  or  FAS  determines 
that  this  requirement  would  constitute 
an  undue  burden. 

(g)  A  participant  may  use  sale 
proceeds  or  income  to  purchase  real  or 
personal  property  only  if  local  law 
permits  the  participant  to  retain  title  to 
such  property.  However,  the  participant  * 
shall  not  use  sale  proceeds  or  income  to 
pay  for  the  acquisition,  development, 
construction,  alteration  or  upgrade  of 
real  property  that  is: 

(1)  Owned  or  managed  by  a  church  or 
other  organization  engaged  exclusively 
in  religious  pursuits;  or 

(2)  Used  in  whole  or  in  part  for 
sectarian  purposes,  except  that  a 
participant  may  use  sale  proceeds  or 
income  to  pay  for  repairs  to  or 
rehabilitation  of  a  structure  located  on 
such  real  property  to  the  extent 
necessary  to  avoid  spoilage  or  loss  of 
donated  commodities,  but  only  if  such 
structure  is  not  used  in  whole  or  in  part 
for  any  religious  or  sectarian  purposes 
while  the  donated  commodities  are 
stored  in  it.  If  such  use  is  not 
specifically  provided  for  in  the 
agreement,  such  use  may  only  occur 
after  receipt  of  written  approval  from 
FAS. 

(h)  A  participant  shall  endeavor  to 
comply  with  §§  3019.41  through 
3019.43  of  this  title  when  procuring 
goods  and  services  and  when  engaging 
in  construction  work  to  implement  the 
agreement.  The  participant  shall  also 
establish  procedures  to  prevent  fraud. 
The  participant  shall  enter  into  a 
written  contract  with  each  provider  of 
goods,  services  or  construction  work 
that  requires  the  provider  to  maintain 
adequate  records  to  account  for  all 
donated  commodities  or  funds  or  both 
provided  to  the  provider  by  the 
participant  and  to  submit  periodic 
reports  to  the  participant.  The 
participtmt  shall  submit  a  copy  of  the 
signed  contracts  to  FAS. 


§  1 599.1 2  Subrecipients. 

(a)  If  provided  for  in  the  agreement,  a 
participant  may  utilize  the  services  of  a 
subrecipient  to  implement  activities 
under  this  agreement.  The  participant 
shall  enter  into  a  written  subagreement 
with  the  subrecipient,  and  provide  a 
copy  of  such  subagreement  to  FAS,  in 
the  manner  set  forth  in  the  agreement, 
prior  to  the  transfer  of  any  donated 
commodities,  sale  proceeds,  income  or 
FAS-provided  funds  to  the  subrecipient. 
Such  written  subagreement  shall  require 
the  subrecipient  to  pay  to  the 
participant  the  value  of  any  donated 
commodities,  sale  proceeds,  income,  or 
FAS-provided  cash  funds  that  is  not 
used  in  accordance  with  the 
subagreement,  or  are  lost,  damaged,  or 
misused  as  a  result  of  the  subrecipient’s 
failure  to  exercise  reasonable  care. 

(b)  If  a  participant  demonstrates  to 
FAS  that  it  is  not  feasible  to  enter  into 
a  subagreement  with  a  subrecipient, 

FAS  may  grant  approval  to  proceed 
without  a  subagreement:  provided, 
however,  that  the  participant  must 
obtain  such  approval  from  FAS  prior  to 
transferring  any  donated  commodities, 
sale  proceeds,  income,  or  FAS-provided 
funds  to  the  subrecipient. 

(c)  The  participant  shall  monitor  the 
actions  of  a  subrecipient  as  necessary  to 
ensure  that  donated  commodities  or 
funds  provided  to  the  subrecipient  are 
used  for  authorized  purposes  in 
compliance  with  applicable  laws  and 
regulations  and  the  agreement  and  those 
performance  goals  are  achieved.  The 
participant  shall  provide  in  the 
subagreement  that  the  subrecipient  must 
comply  with  applicable  provisions  of 
the  regulations  set  forth  in  Chapter  30 
of  this  title. 

§1599.13  Recordkeeping  and  reporting 
requirements. 

(a)  A  program  participant  shall  retain 
records  and  permit  access  to  records  in 
accordance  with  the  requirements  of 

§  3019.53  of  this  title.  The  date  of 
submission  of  the  final  expenditure 
report,  as  referenced  in  §  3019.53(b)  of 
this  title,  shall  be  the  final  date  of 
submission  of  the  forms  required  by 
paragraphs  (c)(1)  and  (2)  of  this  section, 
as  prescribed  by  FAS. 

(b)  A  participant  shall,  within  30  days 
after  export  of  all  or  a  portion  of  the 
donated  commodities,  submit  evidence 
of  such  export  to  FAS,  in  the  manner  set 
forth  in  the  agreement.  The  evidence 
may  be  submitted  through  an  electronic 
media  approved  by  FAS  or  by  providing 
the  carrier’s  on  board  bill  of  lading.  The 
evidence  of  export  must  show  the  kind 
and  quantity  of  commodities  exported, 
the  date  of  export,  and  the  country 
where  commodities  were  delivered. 


(c)(1)  A  participant  shall  submit  to 
FAS  information,  using  a  form  as 
prescribed  by  FAS,  covering  the  receipt, 
handling  and  disposition  of  the  donated 
commodities.  Such  report  shall  be 
submitted  to  FAS,  by  the  dates  and  for 
the  reporting  periods  specified  in  the 
program  agreement,  until  all  of  the 
donated  commodities  have  been 
distributed,  sold  or  bartered  and  such 
disposition  has  been  reported  to  FAS. 

(2)  If  the  agreement  authorizes  the 
sale  or  barter  of  donated  commodities, 
the  participant  shall  submit  to  FAS 
information,  using  a  form  as  prescribed 
by  FAS,  covering  the  receipt  and  use  of 
sale  proceeds  and  income,  and  in  the 
case  of  bartered  commodities,  covering 
the  services  and  goods  derived  from  the 
barter  of  donated  commodities.  Such 
reports  shall  be  submitted  to  FAS,  by 
the  dates  and  for  the  reporting  periods 
specified  in  the  agreement,  until  all  of 
the  generated  sales  proceeds  and 
income  have  been  disbursed  and 
reported  to  FAS.  When  reporting 
financial  information,  the  participant 
shall  include  the  amounts  in  U.S. 
dollars  and  the  exchange  rate. 

(3)  The  participant  shall  provide  to 
FAS  additional  information  or  reports 
relating  to  the  agreement  if  requested  by 
FAS. 

(4)  The  participant  shall  report,  in  the 
manner  specified  in  the  agreement,  its 
progress,  measured  against  established 
baselines,  towards  achieving  the 
objectives  of  the  activities  under  the 
agreement. 

(d)  A  participant  shall  submit  to  FAS, 
in  the  manner  specified  in  the 
agreement,  an  annual  audit  in 
accordance  with  §  3019.26  of  this  title. 

If  FAS  requires  an  audit  with  respect  to 
a  particular  agreement,  and  FAS 
provides  funds  for  this  purpose, 
participant  shall  arrange  for  such  audit 
and  shall  submit  to  FAS,  in  the  manner 
specified  in  the  agreement,  an  annual 
financial  audit  of  the  agreement. 

(e) (1)  A  participant  shall,  as  provided 
in  the  agreement,  submit  to  FAS  interim 
and  final  evaluations  of  the 
implementation  of  the  agreement. 

Unless  otherwise  provided  in  the 
agreement,  the  evaluations  shall  be 
submitted  at  the  mid-point  and  end¬ 
point  of  the  implementation  period.  The 
participant  shall  arrange  for  the 
evaluations  to  be  conducted  by  an 
independent  third  party  that: 

(i)  Is  financially  and  legally  separate 
from  the  participant’s  organization; 

(ii)  Has  staff  with  demonstrated 
knowledge,  analytical  capability, 
language  skills  and  experience  in 
conducting  evaluations  of  development 
programs  involving  agriculture, 
education,  and  nutrition; 
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(iii)  Uses  acceptable  analytical 
frameworks  such  as  comparison  with 
non-project  areas,  surveys,  involvement 
of  stakeholders  in  the  evaluation,  and 
statistical  analyses; 

(iv)  Uses  local  consultants,  as 
appropriate,  to  conduct  portions  of  the 
evaluation: 

(v)  Provides  a  detailed  outline  of  the 
evaluation,  major  task,  and  specific 
schedules  prior  to  initiating  the 
evaluation. 

(2)  Receipt  by  FAS  of  the  evaluations 
referred  to  in  paragraph  (e)(1)  of  this 
section,  is  a  condition  of  retaining  funds 
received  to  carry  out  the  evaluations. 

(f)  Participants  shall  submit  to  FAS 
the  financial  reports  and  information 
outlined  in  §  3019.52  of  this  title.  The 
agreement  will  specify  the  acceptable 
forms  and  time  requirements  for 
submission. 

§  1 599.1 4  Noncompliance  with  an 
agreement. 

If  a  participant  fails  to  comply  with  a 
term  of  an  agreement,  FAS  may  take  one 
or  more  of  the  enforcement  actions  set 
forth  in  §  3019.62  of  this  title  and,  if, 
appropriate,  initiate  a  claim  against  the 
participant.  FAS  may  also  initiate  a 
claim  against  a  participant  if  the 
donated  commodities  are  damaged  or 
lost  or  the  sale  proceeds,  income,  or 
FAS-provided  funds  are  lost  due  to  an 
action  or  omission  of  the  participant. 

§  1 599.1 5  Suspension,  termination,  and 
closeouts  of  agreements. 

(a)  An  agreement  may  be  suspended 
or  terminated  by  FAS  if  it  determines 
that: 

(1)  The  continuation  of  the  assistance 
provided  under  this  agreement  is  no 
longer  necessary  or  desirable;  or 

(2)  Storage  facilities  are  inadequate  to 
prevent  spoilage  or  waste,  or 
distribution  of  the  donated  commodities 
will  result  in  substantial  disincentive  to, 
or  interference  with,  domestic 
production  or  marketing  in  the  targeted 
country. 

(b)  An  agreement  may  be  terminated 
in  accordance  with  §  3019.61  of  this 
title.  If  an  agreement  is  terminated,  the 
participant  shall: 

(1)  Be  responsible  for  the  safety  of  any 
undistributed  donated  commodities  and 
dispose  of  such  commodities  only  as 
agreed  to  by  FAS;  and 

(2)  Follow  the  closeout  procedures  in 
§§  3019.71  through  3019.73  of  this  title, 
which  will  apply  to  the  closeout  of  an 
agreement. 

(c)  An  agreement  will  be  considered 
completed  when  FAS  and  the 
participant  have  fulfilled  their 
responsibilities  under  the  agreement  or 
the  agreement  has  been  terminated.  The 


procedures  in  §§  3019.71  through 
3019.73  of  this  title  will  apply  to  the 
closeout  of  an  agreement. 

§1599.16  Appeals 

A  participant  may  appeal  a 
determination  arising  under  this  part  to 
FAS.  Such  appeal  will  be  in  writing  and 
submitted  to  the  FAS  official  and  in  the 
manner  set  forth  in  the  agreement.  The 
participant  will  be  given  an  opportunity 
to  have  a  hearing  before  a  final  decision 
is  made  regarding  its  appeal. 

§  1 599.1 7  Paperwork  Reduction  Act. 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
provisions  of  44  U.S.C.  Chapter  35  and 
have  been  assigned  OMB  Numbers 
0551-0035. 

4.  Amend  48  CFR  Chapter  4  by  adding 
part  470  to  read  as  follows: 

CHAPTER  4— DEPARTMENT  OF 
AGRICULTURE 

PART  470— COMMODITY 
ACQUISITIONS 

Sec. 

470.000  Scope  of  part. 

470.101  Definitions. 

470.102  Policy. 

470.103  United  States  origin  of  agricultural 
products. 

470.200  [Reservedl 

470.201  Acquisition  of  commodities  and 
freight  shipment  for  Foreign  Agricultural 
Service  programs. 

470.202.  Acquisition  of  commodities  for 
United  States  Agency  for  International 
Development  (USAID)  programs. 

470.203  Cargo  preference. 

Authority:  5  U.S.C.  301;  7  U.S.C.  1691 
through  1726b;  1731  through  1736g-3: 

1736o;  17360-1;  40  U.S.C.  121(c);  46  U.S.C. 
53305, 55314  and  55316. 

470.000  Scope  of  part. 

This  part  sets  forth  the  policies, 
procedures  and  requirements  governing 
the  procurement  of  agricultural 
commodities  by  the  Department  of 
Agriculture  for  use: 

(a)  Under  any  domestic  feeding  and 
assistance  program  administered  by  the 
Food  and  Nutrition  Service;  and 

(b)  Under  Title  II  of  the  Food  For 
Peace  Act  (7  U.S.C.  1721  et  seq.);  the 
Food  for  Progress  Act  of  1985;  the 
McGovern-Dole  International  Food  for 
Education  and  Child  Nutrition  Program; 
and  any  other  international  food 
assistance  program. 

470.101  Definitions. 

Additives  means  spices,  vitamins, 
micronutrients,  desiccants,  and 
preservatives  when  added  to  an 
agricultural  commodity  product. 


Commingled  product  means  grains, 
oilseeds,  rice,  pulses,  other  similar 
commodities  and  the  products  of  such 
commodities,  when  such  commodity  or 
product  is  normally  stored  on  a 
commingled  basis  in  such  a  manner  that 
the  commodity  or  product  produced  in 
the  United  States  can  not  be  readily 
distinguished  from  a  commodity  or 
product  not  produced  in  the  United 
States. 

Department  means  the  Department  of 
Agriculture. 

Food  and  Nutrition  Service  means 
such  agency  located  within  the 
Department  of  Agriculture. 

Foreign  Agriculture  Service  means 
such  agency  located  within  the 
Department  of  Agriculture. 

Free  alongside  ship  (f.a.s.)  means 
delivery  free  of  expense  to  the 
Government  delivered  alongside  the 
ocean  vessel  and  within  reach  of  its 
loading  tackle  at  the  specified  location 
of  shipment. 

Grantee  organization  means  an 
organization  which  will  receive 
commodities  from  the  United  States 
Agency  for  International  Development 
under  Title  II  of  the  Food  for  Peace  Act 
(7  U.S.C.  1721  et  seq.)  or  from  the 
Foreign  Agricultural  Service  under  the 
Food  for  Progress  Act  of  1985;  the 
McGovern-Dole  International  Food  for 
Education  and  Child  Nutrition  Program; 
and  any  other  international  food 
assistance  program. 

Intermodal  bridge-point  means  an 
inland  location  where  cargo  is  received 
by  a  carrier  and  is  then  moved  to  a 
coastal  port  for  loading. 

Last  contract  lay  day  means  the  last 
day  specified  in  an  ocean  freight 
contract  by  which  the  carriage  of  goods 
must  start  for  contract  performance. 

Lowest  landed  cost  means,  as 
authorized  by  46  U.S.C.  55314(c),  with 
respect  to  an  agricultural  product 
acquired  under  this  part,  the  lowest 
aggregate  cost  for  the  acquisition  of  such 
product  and  the  shipment  of  such 
product  to  a  foreign  destination. 

Multi-trip  voyage  charter  means  the 
charter  of  an  ocean  carrier  in  which  the 
carrier  will  stop  at  two  or  more  ports  to 
discharge  cargo. 

470.102  Policy. 

(a)  It  is  the  policy  of  the  Department 
to  follow  the  policies  and  procedures  set 
forth  in  the  Federal  Acquisition 
Regulation  (FAR)  as  supplemented  by 
the  Agriculture  Acquisition  Regulation, 
including  this  part,  in  the  procurement 
of  agricultural  commodities  and 
products  of  agricultural  commodities 
that  are  used  in  domestic  feeding  and 
international  feeding  and  development 
programs. 
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(b)  To  the  maximum  extent  possible, 
the  use  of  electronic  submission  of 
solicitation-related  documents  shall  be 
used  with  respect  to  the  acquisition  of 
agricultural  commodities  and  related 
freight;  however,  to  the  extent  that  a 
solicitation  allows  for  the  submission  of 
written  information  in  addition  to 
information  in  an  electronic  format  and 
there  is  a  discrepancy  in  such 
submissions,  the  information  submitted 
in  a  written  format  shall  prevail  unless 
the  electronic  submission  states  that  a 
specific  existing  written  term  is 
superseded  by  the  electronic 
submission. 

(c)  With  respect  to  the  acquisition  of 
freight  for  the  shipment  of  agricultural 
commodities  and  products  of 
agricultural  commodities,  the  provisions 
of  the  FAR,  including  part  47,  shall  be 
utilized  and  various  types  of  services  to 
be  obtained  may  include  multi-trip 
voyage  charters. 

470.103  United  States  origin  of  agriculturai 
products. 

(a)  As  provided  by  7  U.S.C.  1732(2) 
and  17360-1  (a)  commodities  and  the 
products  of  agricultural  commodities 
acquired  for  use  in  international  feeding 
and  development  programs  shall  be 
products  of  United  States  origin. 

(b)  Commodities  and  the  products  of 
agricultural  commodities  acquired  for 
use  by  the  Food  and  Nutrition  Service 
shall  be  a  product  of  the  United  States, 
except  as  may  otherwise  be  required  by 
law,  and  shall  be  considered  to  be  such 
a  product  if  it  is  grown,  processed,  and 
otherwise  prepared  for  sale  or 
distribution  exclusively  in  the  United 
States  except  with  respect  to  additives. 
Additives  from  non-domestic  sources 
will  be  allowed  to  be  utilized  as  a 
United  States  product  if  such  additives 
are  not  otherwise: 

(1)  Produced  in  the  United  States;  or 

(2)  Commercially  available  at  fair  and 
reasonable  prices  in  the  United  States 
from  domestic  sources. 

(c)  A  commingled  product  shall  be 
considered  to  be  a  product  of  the  United 
States  if,  during  the  contract 
performance  period  specified  in  a 
solicitation,  the  contractor  procures  a 
quantity  of  the  product  that  is  of  United 
States  origin  in  a  quantity  equal  to  or 
more  than  the  quantity  to  be  delivered 
under  the  solicitation. 

(d)  With  respect  to  the  procurement  of 
products  derived  from  animals,  such 
products  shall  not  be  considered 
products  of  the  United  States  if  the 
animal  from  which  the  product  was 
obtained: 

(l)  Entered  the  United  States  from  a 
foreign  country;  and 


(2)  Was  delivered  directly  to  a 
processing  plant  for  processing. 

470.200  [Reserved] 

470.201  Acquisition  of  commodities  and 
freight  shipment  for  Foreign  Agriculturai 
Service  programs. 

(a)  Lowest  Landed  Cost  and  Delivery 
Considerations. 

(1)  Except  as  provided  in  paragraphs 
(a}{3)  and  (4)  of  this  section,  in  contracts 
for  the  Foreign  Agricultural  Service  for 
commodities  and  related  freight 
shipment  for  delivery  to  foreign 
destinations,  the  contracting  officer 
shall  consider  the  lowest  landed  cost  of 
delivering  the  commodity  to  the 
intended  destination.  This  lowest 
landed  cost  determination  will  be 
calculated  on  tbe  basis  of  rates  and 
service  for  that  portion  of  the 
commodities  being  purchased  that  is 
determined  is  necessary  and  practicable 
to  meet  46  U.S.C.  55314(c)(3)  and  cargo 
preference  requirements  and  on  an 
overall  (foreign  and  U.S.  flag)  basis  for 
the  remaining  portion  of  the 
commodities  being  procured  and  the 
additional  factors  set  forth  in  this 
section.  Accordingly,  the  solicitations 
issued  with  respect  to  a  commodity 
procurement  or  a  related  freight 
procurement  will  specify  that  in  the 
event  an  offer  submitted  by  a  party  is 
the  lowest  offered  price,  the  contracting 
officer  reserves  the  right  to  reject  such 
offer  if  the  acceptance  of  another  offer 
for  the  commodity  or  related  freight, 
when  combined  with  other  offers  for 
commodities  or  related  freight,  results 
in  a  lower  landed  cost  to  the 
Department. 

(2)  The  Department  may  contact  any 
port  prior  to  award  to  determine  the 
port’s  cargo  handling  capabilities, 
including  the  adequacy  of  the  port  to 
receive,  accumulate,  handle,  store,  and 
protect  the  cargo.  Factors  considered  in 
this  determination  may  include,  but  not 
be  limited  to,  the  adequacy  of  building 
structures,  proper  ventilation,  freedom 
from  insects  and  rodents,  cleanliness, 
and  overall  good  housekeeping  and 
warehousing  practices.  The  Department 
may  consider  the  use  of  another  coastal 
range  or  port  if  a  situation  exists  at  a 
port  that  may  adversely  affect  the  ability 
of  the  Department  to  have  the 
commodity  delivered  in  a  safe  and 
timely  manner.  Such  situations  include: 

(i)  A  port  is  congested; 

(ii)  Port  facilities  are  overloaded; 

(iii)  A  vessel  would  not  be  able  to 
dock  and  load  cargo  without  delay; 

(iv)  Labor  disputes  or  lack  of  labor 
may  prohibit  the  loading  of  the  cargo 
onboard  a  vessel  in  a  timely  manner;  or 

(v)  Other  similar  situation  that  may 
adversely  affect  the  ability  of  the 


Department  to  have  the  commodity 
delivered  in  a  timely  manner. 

(3)  Use  of  Other  Than  Lowest  Landed 
Cost.  In  order  to  ensure  that 
commodities  are  delivered  in  a  timely 
fashion  to  foreign  destinations  and 
without  damage,  the  contracting  officer 
may  award  an  acquisition  without 
regard  to  the  lowest  land  cost  process 
set  forth  in  paragraph  (a)(1)  of  this 
section,  if: 

(i)  The  solicitation  specifies  that  the 
lowest  land  cost  process  will  not  be 
followed  in  the  completion  of  the 
contract:  or 

(ii)  After  issuemce  of  the  solicitation, 
it  is  determined  that: 

(A)  Internal  strife  at  the  foreign 
destination  or  urgent  humanitarian 
conditions  threatens  the  lives  of  persons 
at  the  foreign  destination; 

(B)  A  specific  port’s  cargo  handling 
capabilities  (including  the  adequacy  of 
the  port  to  receive,  accumulate,  handle, 
store,  and  protect  commodities)  and 
other  similar  factors  may  adversely 
affect  the  delivery  of  such  commodities 
through  damage  or  untimely  delivery. 
Such  similar  factors  include,  but  are  not 
limited  to:  port  congestion:  overloaded 
facilities  at  the  port;  vessels  not  being 
able  to  dock  and  load  cargo  without 
delay  due  to  conditions  at  the  port; 
labor  disputes  or  lack  of  labor  may 
prohibit  the  loading  of  the  cargo 
onboard  a  vessel  in  a  timely  manner; 
and  the  existence  of  inadequate  or 
unsanitary  warehouse  and  other 
supporting  facilities; 

(C)  The  total  transit  time  of  a  carrier, 
as  it  relates  to  a  final  delivery  date  at  the 
foreign  destination  may  impair  the 
ability  of  the  Department  to  achieve 
timely  delivery  of  the  commodity; 

(D)  Other  similar  situations  arise  that 
materially  affect  the  administration  of 
the  program  for  which  the  commodity 
or  freight  is  being  procured;  or 

(E)  The  contracting  officer  determines 
that  extenuating  circumstances  preclude 
awards  on  the  basis  of  lowest-landed 
cost,  or  that  efficiency  and  cost-savings 
justify  use  of  types  of  ocean  service  that 
would  not  involve  an  analysis  of  freight. 
However,  in  all  such  cases,  commodities 
would  be  transported  in  compliance 
with  cargo  preference  requirements. 
Examples  of  extenuating  circumstances 
are  events  such  as  internal  strife  at  the 
foreign  destination  or  urgent 
humanitarian  conditions  threatening  the 
lives  of  persons  at  the  foreign 
destination.  Other  types  of  services  may 
include,  but  are  not  limited  to,  multi¬ 
trip  voyage  charters,  indefinite  delivery/ 
indefinite  quantity  (IDIQ),  delivery  cost 
and  freight  (C  &  F),  delivery  cost 
insurance  and  freight  (GIF),  and  indexed 
ocean  freight  costs. 
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(4)  If  a  contracting  officer  determines 
that  action  may  be  appropriate  under 
paragraph  (a)(3)  of  this  section,  prior  to 
the  acceptance  of  any  applicable  offer, 
the  contracting  officer  will  provide  to 
the  Head  of  Contacting  Activity 
Designee  a  written  request  to  obtain 
commodities  and  freight  in  a  manner 
other  than  on  a  lowest  landed  cost  basis 
consistent  with  Title  48  of  the  Code  of 
Federal  Regulations.  This  request  shall 
include  a  statement  of  the  reasons  for 
not  using  lowest  landed  cost  basis.  The 
Head  of  the  Contracting  Activity 
Designee,  or  the  designee  one  level 
above  the  contracting  officer,  may  either 
accept  or  reject  this  request  and  shall 
document  this  determination. 

(b)  Multiple  Offers  or  Delivery  Points. 

If  more  than  one  offer  for  the  sale  of 
commodities  is  received  or  more  than 
one  delivery  point  has  been  designated 
in  such  offers,  in  order  to  achieve  a 
combination  of  a  freight  rate  and 
commodity  award  that  produces  the 
lowest  landed  cost  for  the  delivery  of 
the  commodity  to  the  foreign 
destination,  the  contracting  officer  shall 
evaluate  offers  submitted  on  a  delivery 
point  by  delivery  point  basis;  however, 
consideration  shall  be  given  to 
prioritized  ocean  transport  service  in 
determining  lowest  landed  cost. 

(c)  Freight  Shipping  and  Rates.  (1)  In 
determining  the  lowest-landed  cost,  the 
Department  shall  use  the  freight  rates 
offered  in  response  to  solicitations 
issued  by  the  Department  or,  if 
applicable,  the  grantee  organization. 

(2)  Freight  rates  offered  must  be 
submitted  as  specified  in  the  solicitation 
issued  by  the  Department  or,  if 
applicable,  the  grantee  organization. 

Any  such  solicitation  issued  by  a 
grantee  organization  must  contain  the 
following  elements: 

(i)  If  directed  by  the  Department, 
include  a  closing  time  for  the  receipt  of 
written  freight  offers  and  state  that  late 
written  freight  offers  will  not  be 
considered; 

(ii)  Provide  that  freight  offers  are 
required  to  have  a  canceling  date  no 
later  than  the  last  contract  lay  day 
specified  in  the  solicitation; 

(iii)  Provide  the  same  deadline  for 
receipt  of  written  freight  offers  from 
both  U.S.  flag  vessel  and  non-U. S.  flag 
vessels;  and 

(iv)  Be  received  and  opened  prior  to 
any  related  offer  for  acquisition  of 
commodities  to  be  shipped. 

(3)  The  Department  may  require 
organizations  that  will  receive 
commodities  from  the  Department  to 
submit  information  relating  to  the 
capacity  of  a  United  States  port,  or,  if 
applicable,  a  terminal,  prior  to  the 


acquisition  of  such  commodities  or 
freight. 

(d)  If  the  Department  is  not  the  party 
procuring  freight  with  respect  to  a 
shipment  of  an  agricultural  commodity 
for  delivery  to  a  foreign  destination,  the 
organization  that  will  receive 
commodities  from  the  Department,  or  its 
shipping  agent,  shall  be  notified  by  the 
Department  of  the  vessel  fi'eight  rate 
used  in  determining  the  commodity 
contract  award  and  the  organization  will 
be  responsible  for  finalizing  the  charter 
or  booking  contract  with  the  vessel 
representing  the  freight  rate. 

470.202  Acquisition  of  commodities  for 
United  States  Agency  for  Internationai 
Deveiopment  (USAID)  programs. 

(a)  Lowest  Landed  Cost  and  Delivery 
Considerations.  (1)  Except  as  provided 
in  paragraphs  (a)(3)  and  (e)(2)  of  this 
section,  with  respect  to  the  acquisition 
of  agricultural  commodities  for  delivery 
to  foreign  destinations  and  related 
freight  to  transport  such  commodities 
under  Title  II  of  Pub.  L.  480,  contracts 
will  be  entered  into  in  a  manner  that 
will  result  in  the  lowest  landed  cost  of 
such  commodity  delivery  to  the 
intended  destination.  This  lowest 
landed  cost  determination  shall  be 
calculated  on  the  basis  of  rates  and 
service  for  that  portion  of  the 
commodities  being  purchased  that  is 
determined  is  necessary  and  practicable 
to  meet  46  U.S.C.  55314(c)(3)  and  cargo  , 
preference  requirements  and  on  an 
overall  (foreign  and  U.S.  flag)  basis  for 
the  remaining  portion  of  the 
commodities  being  procured  and  the 
additional  factors  set  forth  in  this 
section.  Accordingly,  the  solicitations 
issued  with  respect  to  a  commodity 
procurement  or  a  freight  procurement 
will  specify  that  in  the  event  an  offer 
submitted  by  a  party  is  the  lowest 
offered  price,  the  contracting  officer 
reserves  the  right  to  reject  such  offer  if 
the  acceptance  of  another  offer  for  the 
commodity  or  freight,  when  combined 
with  other  offers  for  commodities  or 
freight,  results  in  a  lower  landed  cost  to 
USAID. 

(2)  The  Department  may  contact  any 
port  prior  to  award  to  determine  the 
port’s  cargo  handling  capabilities, 
including  the  adequacy  of  the  port  to 
receive,  accumulate,  handle,  store,  and 
protect  the  cargo.  Factors  which  will  be 
considered  in  this  determination  will 
include,  but  not  be  limited  to,  the 
adequacy  of  building  structures,  proper 
ventilation,  freedom  ft'om  insects  and 
rodents,  cleanliness,  and  overall  good 
housekeeping  and  warehousing 
practices.  The  Department  may  consider 
the  use  of  another  coastal  range  or  port 
if  a  situation  exists  at  a  port  that  may 


adversely  affect  the  ability  of  the 
Department  of  Agriculture  to  have  the 
commodity  delivered  in  a  safe  and/or 
timely  manner.  Such  situations  include: 

(i)  A  port  is  congested; 

(ii)  Port  facilities  are  overloaded; 

(iii)  A  vessel  would  not  be  able  to 
dock  and  load  cargo  without  delay; 

(iv)  Labor  disputes  or  lack  of  labor 
may  prohibit  the  loading  of  the  cargo 
onboard  a  vessel  in  a  timely  manner;  or 

(v)  Other  similar  situation  that  may 
adversely  affect  the  ability  of  the 
Department  of  Agriculture  to  have  the 
commodity  delivered  in  a  timely 
manner. 

(3)  Use  of  Other  than  Lowest  Landed 
Cost.  In  order  to  ensiue  that 
commodities  are  delivered  in  a  timely 
fashion  to  foreign  destinations  and 
without  damage,  the  Department  of 
Agriculture  may  complete  an 
acquisition  without  regard  to  the  lowest 
land  cost  process  set  forth  in  paragraph 
(a)(1)  of  this  section,  if: 

(i)  The  solicitation  specifies  that  the 
lowest  land  cost  process  will  not  be 
followed  in  the  completion  of  the 
contract:  or 

(ii)  After  issuance  of  the  solicitation, 
it  is  determined  that: 

(A)  Internal  strife  at  the  foreign 
destination  or  urgent  humanitarian 
conditions  threatens  the  lives  of  persons 
at  the  foreign  destination; 

(B)  A  specific  port’s  CcU’go  handling 
capabilities  (including  the  adequacy  of 
the  port  to  receive,  accumulate,  handle, 
store,  emd  protect  commodities)  and 
other  similar  factors  will  adversely 
affect  the  delivery  of  such  commodities 
without  damage  or  in  a  timely  manner. 
Such  similar  factors  include,  but  are  not 
limited  to:  port  congestion;  overloaded 
facilities  at  the  port;  vessels  would  not 
be  able  to  dock  and  load  cargo  without 
delay;  labor  disputes  or  lack  of  labor 
may  prohibit  the  loading,  of  the  cargo 
onboard  a  vessel  in  a  timely  manner; 
and  the  existence  of  inadequate  or 
unsanitary  warehouse  and  other 
supporting  facilities; 

(C)  The  total  transit  time  of  a  carrier, 
as  it  relates  to  a  final  delivery  date  at  the 
foreign  destination  may  impair  the 
ability  of  the  Department  of  Agriculture 
to  achieve  timely  delivery  of  the 
commodity:  or 

(D)  Other  similar  situations  arise  that 
materially  affect  the  administration  of 
the  program  for  which  the  commodity 
or  freight  is  being  procured. 

(4)  If  the  contracting  officer 
determines  that  action  may  be 
appropriate  under  paragraph  (a)(3)  of 
this  section,  prior  to  the  acceptance  of 
any  applicable  offer,  the  contracting 
officer  shall  provide  to  the  head  of 
contacting  activity  designee  and  to 
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USAID,  a  written  request  to  obtain 
commodities  and  freight  in  a  manner 
other  than  on  a  lowest  landed  cost  basis. 
This  request  shall  include  a  statement  of 
the  reasons  for  not  using  lowest  landed 
cost  basis.  The  head  of  contracting 
authority  designee,  or  one  level  above 
the  contracting  officer,  with  the 
concurrence  of  USAID,  shall,  on  an 
expedited  basis,  either  accept  or  reject 
this  request  and  shall  document  this 
determination  in  writing  and  provide  a 
copy  to  USAID. 

(b)  Freight  Shipping  and  Rates.  (1)  In 
determining  lowest-landed  cost  as 
specified  in  paragraph  (a)  of  this 
section,  the  Department  shall  use  vessel 
rates  offered  in  response  to  solicitations 
issued  by  USAID  or  grantee 
organizations  receiving  commodities 
under  7  U.S.C.  1731  et  seq. 

(2)  USAID  may  require,  or  direct  a 
grantee  organization  to  require,  an  ocean 
carrier  to  submit  offers  electronically 
through  a  Web-based  system  maintained 
by  the  Department.  If  electronic 
submissions  are  required,  the 
Department  may,  at  its  discretion, 
accept  corrections  to  such  submissions 
that  are  submitted  in  a  written  form 
other  them  by  use  of  such  Web-based 
system. 

(c)  The  contracting  officer  shall 
consider  total  transit  time,  as  it  relates 
to  a  final  delivery  date,  in  order  to 
satisfy  Title  II  program  requirements. 

(d) (1)  Commodities  offered  for 
delivery  free  alongside  ship  to  Great 
Lakes  port  range  or  intermodal  bridge- 
point  Great  Lakes  port  range  that 
represent  the  overall  (foreign  and  U.S. 
flag)  lowest  landed  cost  will  be  awarded 
on  a  lowest  landed  cost  basis.  Tonnage 
allocated  on  this  basis  will  not  be 
reevaluated  on  a  lowest  landed  cost 
U.S.-flag  basis  unless  the  contracting 
officer  determines  that  25  percent  of  the 
total  annual  tonnage  of  bagged, 
processed  or  fortified  commodities 
furnished  under  7  U.S.C.  1731  et  seq. 
has  been,  or  will  be,  transported  from 
the  Great  Lakes  port  range  during  that 
fiscal  year. 

(2)  The  contracting  officer  shall 
consider  commodity  offers  as  offers  for 
delivery  “intermodal  bridge-point  Great 
Lakes  port  range”  only  if: 

(i)  The  offer  specifies  delivery  at  a 
marine  cargo-handling  facility  that  is 
capable  of  loading  ocean  going  vessels 
at  a  Great  Lakes  port,  as  well  as  loading 
ocean  going  conveyances  such  as  barges 
and  container  vans,  and 

(ii)  The  commodities  will  be  moved 
from  one  transportation  conveyance  to 
another  at  such  a  facility. 

(e)  Multiple  Awards  or  Delivery 
Points,  (l)  If  more  than  one  offer  for  the 
sale  of  commodities  is  received  or  more 


than  one  delivery  point  has  been 
designated  in  such  offers,  in  order  to 
achieve  a  combination  of  a  freight  rate 
and  commodity  award  that  produces  the 
lowest  landed  cost  for  the  delivery  of 
the  commodity  to  the  foreign 
destination,  the  contracting  officer  shall 
evaluate  offers  submitted  on  a  delivery 
point  by  delivery  point  basis;  however, 
consideration  shall  be  given  to 
prioritized  ocean  transport  service  in 
determining  lowest  landed  cost. 

(2)  The  contracting  officer  may 
determine  that  extenuating 
circumstances  preclude  awards  on  the 
basis  of  lowest  landed  cost.  However,  in 
all  such  cases,  commodities  may  be 
transported  in  compliance  with  cargo 
preference  requirements  as  determined 
by  USAID. 

(3)  The  contracting  officer  shall  notify 
USAID  or,  if  applicable,  the  grantee 
organization,  that  its  shipping  agent  will 
be  notified  of  the  vessel  freight  rate  used 
in  determining  the  commodity  contract 
award.  The  grantee  organization  or 
USAID  will  be  responsible  for  finalizing 
the  charter  or  booking  contract  with  the 
vessel  representing  the  freight  rate  so 
used. 

470.203  Cargo  preference. 

An  agency  having  responsibility 
under  this  subpart  shall  administer  its 
programs,  with  respect  to  this  subpart, 
in  accordance  with  regulations 
prescribed  by  the  Secretary  of  the 
Department  of  Transportation. 

Michael  W.  Yost, 

Executive  Vice  President,  Commodity  Credit 
Corporation,  and  Administrator,  Foreign 
Agricultural  Service. 

[FR  Doc.  E8-25186  Filed  10-23-08;  8:4.5  am] 
BILLING  CODE  3410-10-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12CFR  Part  360 

Processing  of  Deposit  Accounts  in  the 
Event  of  an  Insured  Depository 
Institution  Failure  and  Large-Bank 
Deposit  Insurance  Determination 
Modernization;  Limited  Opportunity  To 
Resubmit  Comment 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  of  limited  opportunity  to 
resubmit  comment. 

SUMMARY:  The  FDIC  invites  the 
commenter  who  filed  a  public  comment 
at  http://www.regulations.gov  on  April 
14,  2008,  relating  to  the  FDIC’s  Notice 
of  Proposed  Rulemaking  involving 
“Processing  of  Deposit  Accounts  in  the 


Event  of  an  Insured  Depository 
Institution  Failure  and  Large-Bank 
Deposit  Insurance  Determination 
Modernization”  to  resubmit  to  the  FDIC 
his  or  her  comment  relating  to  this 
action.  We  are  taking  this  action  because 
due  to  a  technical  software  error,  a 
public  comment  submitted  via  http:// 
www.regulations.gov  was  not 
transmitted  to  the  FDIC.  Therefore,  the 
FDIC  will  provide  this  commenter  with 
a  limited  opportunity  to  resubmit  his  or 
her  comment  to  the  FDIC  on  or  before 
November  24,  2008. 

DATES:  The  commenter  whose  comment 
was  not  transmitted  to  the  FDIC  in 
accordance  with  the  situation  described 
above  may  resubmit  his  or  her  comment 
on  or  before  November  24,  2008. 
ADDRESSES:  The  affected  commenter 
may  submit  his  or  her  comment  by  any 
of  the  following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Agency  Web  Site:  http:// 
www.FDIC.gov/regulations/laws/federai. 
Follow  instructions  for  submitting 
comments  on  the  FDIC’s  Web  Site. 

•  E-mail:  Comments@FDIC.gov. 
Include  “Resubmitted  Comments”  in 
the  subject  line  of  the  message. 

•  Mail:  Robert  E.  Feldman,  Executive 
Secretary,  Attention:  Comments,  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street,  NW.,  Washington,  DC  20429 

•  Hand  Delivery/Courier:  Guard 
Station  at  the  rear  of  the  550  17th  Street 
Building  (located  on  F  Street)  on 
business  days  between  7  a.m.  and  5  p.m. 
(EST). 

•  Public  Inspection:  All  comments 
received  will  be  posted  without  change 
to  http://www.fdic.gov/regulations/laws/ 
federal/  including  any  personal 
information  provided.  Paper  copies  of 
public  comments  may  be  ordered  from 
the  Public  Information  Center  by 
telephone  at  (877)  275-3342  or  (703) 
562-2200. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 

Ann  Johnson,  Counsel,  Legal  Division, 
(202)  898-3573  or  aajohnson@fdic.gov. 
SUPPLEMENTARY  INFORMATION:  In  January 
2003,  the  interagency  eRulemaking 
Program  launched  http:// 
www.regulations.gov  to  provide  citizens 
with  an  online  portal  to  learn  about 
proposed  regulations  and  to  submit 
their  comments  on  the  rulemaking 
process.  For  the  first  time,  American 
citizens  could  access  and  comment  on 
all  proposed  Federal  regulations  from  a 
single  Web  site. 

A  software  problem  at 
http://www.regulations.gov  resulted  in 
the  non-transmittal  of  public  comments 
to  some  federal  agencies  from  March  22, 
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2008  through  September  8,  2008.  The 
software  error  affected  only  a  few 
federal  agencies,  one  of  which  was  the 
FDIC.  The  FDIC  has  been  assured  that  , 
the  software  problem  has  been  corrected 
and  that  safeguards  are  now  in  place  to 
ensure  this  error  will  not  occur  for 
future  rulemakings.^ 

Specifically,  because  of  the  software 
problem,  the  FDIC  has  been  notified  that 
a  total  of  two  public  comments  relevant 
to  FDIC  rulemakings  were  filed  using 
the  Federal  eRulemaking  Portal  at 
http://www.regulations.gov,  but  were 
not  submitted  to  the  FDIC. 2  The  FDIC 
was  advised  that  one  of  the  missing 
comments  was  filed  on  April  14,  2008. 
This  comment  related  to  the  FDIC’s 
Notice  of  Proposed  Rulemaking 
involving  “Processing  of  Deposit 
Accounts  in  the  Event  of  an  Insured 
Depository  Institution  Failure  and 
Large-Bank  Deposit  Insurance 
Determination  Modernization.”  ^  The 
Federal  eRulemaking  Portal  at  http:// 
www.regulations.gov  has  been  unable  to 
retrieve  this  comment  or  identify  the 
commenter. 

The  FDIC  considered  all  public 
comments  relating  to  the  proposed  rule 
and  posted  the  comments  for  public 
review  on  its  Web  site  at  http:// 
www.fdic.gov/regulations/laws/federal/. 
In  large  measure,  the  proposed  rule  has 
been  finalized.  To  ensure  fairness  in  its 
rulemaking  process,  however,  the  FDIC 
invites  the  commenter  to  resubmit  his  or 
her  comment  if  they  (1)  Commented 
about  either  of  this  proposed  rule  on  the 
date  indicated,  (2)  used  the  Federal 
eRulemaking  Portal  to  file  their  original 


’  Questions  about  the  Federal  eRulemaking  Portal 
may  be  directed  to  John  Moses,  Chief,  eRulemaking 
Program  Branch,  Environmental  Protection  Agency, 
1200  Pennsylvania  Ave.,  NW.,  Washington,  DC 
20460,  (202)  566-1352, 
Moses.John@epamaiI.epa.gov. 

^The  other  missing  comment  was  filed  on  July  9, 
2008.  This  missing  comment  related  to  the  FDIC’s 
Interim  Final  Rule  and  Request  for  Comment 
involving  “Financial  Education  Programs  That 
Include  the  Provision  of  Bank  Products  and 
Services.”  73  FR  35337  (June  23,  2008).  The  FDIC 
subsequently  finalized  this  interim  final  rule.  73  FR 
55431  (Sept.  25,  2008).  The  commenter  whose 
comment  was  not  received  by  the  FDIC  and  which 
is  related  to  that  rulemaking  is  invited  to  submit  his 
or  her  comment  to  the  FDIC  through  procedures 
outlined  in  a  second  Notice  of  Limited  Opportunity 
to  Resubmit  Comment  published  by  the  TOIC  in  the 
Federal  Register  on  October  24,  2008. 

^  See  Notice  of  Proposed  Rulemaking  involving 
“Processing  of  Deposit  Accounts  in  the  Event  of  an 
Insured  Depository  Institution  Failure  and  Large- 
Bank  Deposit  Insurance  Determination 
Modernization.”  73  FR  2364  (Jan.  14,  2008).  The 
FDIC  subsequently  bifurcated  the  proposed  rule, 
and  published  em  Interim  Rule  with  Request  for 
Comments  relating  to  the  “Processing  of  Deposit 
Accounts  in  the  Event  of  an  Insured  Depository 
Institution  Failure”  (73  FR  41170  (July  17,  2008)J 
and  a  Final  Rule  relating  to  “Large-Bank  Deposit 
Insurance  Determination  Modernization”  (73  FR 
41180  (July  17,  2008)). 


comments,  and  (3)  do  not  believe  that 
their  comment  was  received  by  the 
FDIC.  If  a  commenter  is  unsure  whether 
his  or  her  comment  was  received  by  the 
FDIC,  the  commenter  may  verify  receipt 
of  the  comment  by  checking  the  FDIC’s 
Web  site  for  the  comment  at  http:// 
www.fdic.gov/regulations/laws/federal/ 
or  by  contacting  the  FDIC’s  Public 
Information  Center  using  the  contact 
information  indicated  above. 

Dated  the  20th  of  October  2008. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Executive  Secretary. 

(FR  Doc.  E8-25376  Filed  10-23-08;  8.45  am] 
BILLING  CODE  671 4-01 -P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFR  Part  71 

Proposed  Modification  of  the 
Charlotte,  NC,  Class  B  Airspace  Area; 
Public  Meetings 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meetings. 

SUMMARY:  This  notice  announces  two 
fact-finding  informal  airspace  meetings 
to  solicit  information  from  airspace 
users  and  others,  concerning  a  proposal 
to  revise  the  Class  B  airspace  area  at 
Charlotte,  NC.  The  purpose  of  these 
meetings  is  to  provide  interested  parties 
an  opportunity  to  present  views, 
recommendations,  and  comments  on  the 
proposal.  All  comments  received  during 
these  meetings  will  be  considered  prior 
to  any  issuance  of  a  notice  of  proposed 
rulemaking. 

TIMES  AND  DATES:  The  informal  airspace 
meetings  will  be  held  on  Wednesday, 
January  7,  2009,  ft-om  3  p.m.-8  p.m.; 
and  Thursday,  January  8,  2009,  from  3 
p.m.-8  p.m.  Comments  must  be 
received  on  or  before  February  9,  2009. 
ADDRESSES;  1.  The  meeting  on 
Wednesday,  January  7,  2009,  will  be 
held  at  the  Concord  Regional  Airport, 
Conference  Room,  9000  Aviation  Blvd., 
Concord,  NC  28027.  2.  The  meeting  on 
Thursday,  January  8,  2009,  will  be  held 
at  the  Rock  Hill  Airport,  Conference 
Room,  550  Airport  Rd.,  Rock  Hill,  SC 
29732. 

Comments:  Send  comments  on  the 
proposal  to:  Mark  D.  Ward,  Manager, 
Operations  Support  Group,  Air  Traffic 
Organization,  Eastern  Service  Area, 
Federal  Aviation  Administration,  P.O. 
Box  20636,  Atlanta,  GA  30320 


FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Schmidt,  Support  Manager, 
Charlotte  Airport  'Traffic  Control  Tower, 
5507  Josh  Birmingham  Pkwy.,  Charlotte, 
NC  28208;  telephone:  (704)  359-1010. 

SUPPLEMENTARY  INFORMATION: 

Meeting  Procedures 

a.  The  meetings  will  be  informal  in 
nature  and  will  be  conducted  by  one  or 
more  representatives  of  the  FAA  Eastern 
Service  Center.  A  representative  firom 
the  FAA  will  present  an  informal 
briefing  on  the  planned  modification  to 
the  Class  B  airspace  area  at  Charlotte, 
NC.  Each  participant  will  be  given  an 
opportunity  to  deliver  comments  or 
make  a  presentation.  Only  comments 
concerning  the  plan  to  modify  the  Class 
B  airspace  area  at  Charlotte,  NC,  will  be 
accepted. 

b.  The  meetings  will  be  open  to  all 
persons  on  a  space-available  basis. 

There  will  be  no  admission  fee  or  other 
charge  to  attend  and  participate. 

c.  Any  person  wishing  to  make  a 
presentation  to  the  FAA  panel  will  be 
asked  to  sign  in  and  estimate  the 
amount  of  time  needed  for  such 
presentation.  This  will  permit  the  panel 
to  allocate  an  appropriate  amount  of 
time  for  each  presenter.  These  meetings 
will  not  be  adjourned  until  everyone  on 
the  list  has  had  an  opportunity  to 
address  the  panel. 

d.  Position  papers  or  other  handout 
material  relating  to  the  substance  of 
these  meetings  will  be  accepted. 
Participants  wishing  to  submit  handout 
material  should  present  an  original  and 
two  copies  (3  copies  total)  to  the 
presiding  officer.  There  should  be 
additional  copies  of  each  handout 
available  for  other  attendees. 

e.  These  meetings  will  not  be  formally 
recorded.  However,  a  summary  of 
comments  made  at  the  meeting  will  be 
filed  in  the  docket. 

Agenda  for  the  Meetings 

— Sign-in 

— Presentation  of  Meeting  Procedures 
— FAA  Explanation  of  the  Proposed 

Class  B  Modifications 
— Public  Presentations  and  Discussions 
— Closing  Comments 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

Issued  in  Washington,  DC,  on  October  16, 
2008. 

Edith  V.  Parish, 

Manager,  Airspace  and  Rules  Group. 

(FR  Doc.  E8-25214  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4910-13-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R09-OAR-2008-0677;  FRL-8734-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
California;  2003  State  Strategy  and 
2003  South  Coast  Plan  for  One-Hour 
Ozone  and  Nitrogen  Dioxide 

agency:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
one  state  implementation  plan  (SIP) 
revision,  and  to  approve  in  part  and  to 
disapprove  in  part  a  second  SIP 
revision,  submitted  by  the  California  Air 
Resources  Board  to  provide  for 
attainment  of  the  one-hour  ozone 
standard  and  maintenance  of  the 
nitrogen  dioxide  standard  in  the  Los 
Angeles-South  Coast  Air  Basin.  The  two 
SIP  revisions  include  the  2003  State 
Strategy  and  the  2003  South  Coast  SIP, 
both  of  which  were  submitted  on 
January  9,  2004. 

With  respect  to  the  2003  State 
Strategy,  EPA  is  proposing  to  approve 
the  commitment  by  the  State  to  develop 
and  propose  near-term  defined 
measures  sufficient  to  achieve  specific 
emissions  reductions  in  the  South  Coast 
and  to  continue  implementation  of  an 
existing  measure.  With  respect  to  the 
2003  South  Coast  SIP,  EPA  is  proposing 
to  approve  certain  elements,  and  to 
disapprove  other  elements.  The  plan 
elements  that  are  proposed  for 
disapproval  are  not  required  under  the 
Clean  Air  Act  because  they  represent 
revisions  to  previously-approved  SIP 
elements,  and  thus,  the  disapprovals 
will  not  affect  the  requirements  for  the 
State  to  have  an  approved  SIP  for  these 
SIP  elements.  Therefore,  the 
disapprovals,  if  finalized,  would  not 
trigger  sanctions  clocks  nor  EPA’s 
obligation  to  promulgate  a  Federal 
implementation  plan. 

EPA  is  proposing  these  actions  under 
provisions  of  the  Clean  Air  Act 
regarding  EPA  action  on  SIP  submittals 
and  plan  requirements  for 
nonattainment  areas. 

DATE:  Any  comments  must  arrive  by 
November  24,  2008. 

ADDRESSES:  Submit  comments, 
identified  by  docket  number  EPA-R09- 
OAR-2008-0677,  by  one  of  the 
following  methods: 

•  Federal  eRuIemaking  Portal: 
Virww.reguIations.gov.  Follow  the  online 
instructions. 

•  E-mail:  tax.wienke@epa.gov. 


•  Mail  or  deliver:  Marty  Robin,  Office 
of  Air  Planning  (AIR-2),  U.S. 
Environmental  Protection  Agency 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

Instructions:  All  comments  will  be 
included  in  the  public  docket  without 
change  and  may  be  made  available 
online  at  www.regulations.gov, 
including  any  personal  information 
provided,  unless  the  comment  includes 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  Information  that 
you  consider  CBI  or  otherwise  protected 
should  be  clearly  identified  as  such  and 
should  not  be  submitted  through 
www.regulations.gov  or  e-mail. 
www.regulations.gov  is  an  “anonymous 
access”  system,  and  EPA  will  not  know 
your  identity  or  contact  information 
unless  you  provide  it  in  the  body  of 
your  comment.  If  you  send  e-mail 
directly  to  EPA,  your  e-mail  address 
will  be  automatically  captured  and 
included  as  part  of  the  public  comment. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  your  comment. 

Docket:  The  index  to  the  docket  for 
this  action  is  available  electronically  at 
www.regulations.gov  and  in  hard  copy 
at  EPA  Region  IX,  75  Hawthorne  Street, 
San  Francisco,  California.  While  all 
documents  in  the  docket  are  listed  in 
the  index,  some  information  may  be 
publicly  available  only  at  the  hard  copy 
location  (e.g.,  copyrighted  material),  and 
some  may  not  be  publicly  available  in 
either  location  (e.g.,  CBI).  To  inspect  the 
hard  copy  materials,  please  schedule  an 
appointment  during  normal  business 
hours  with  the  contact  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wienke  Tax,  Air  Planning  Office  (AIR- 
2),  U.S.  Environmental  Protection 
Agency,  Region  IX,  (520)  622-1622, 
tax.  wienke@epa.gov 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  “we,”  “us” 
and  “our”  refer  to  EPA. 
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I.  Summary  of  Today’s  Proposed  Action 

In  today’s  action,  under  the  Clean  Air 
Act  (CAA  or  “Act”),  we  are  proposing 
to  approve  one  state  implementation 
plan  (SIP)  revision,  and  to  approve  in 
part  and  to  disapprove  in  part,  a  second 
SIP  revision,  submitted  by  the  California 
Air  Resources  Board  (ARB)  to  provide 
for  attainment  of  the  one-hour  ozone 
national  ambient  air  quality  standard 
(NAAQS)  and  for  maintenance  of  the 
nitrogen  dioxide  NAAQS  in  the  Los 
Angeles-South  Coast  Air  Basin  Area 
(South  Coast).’  The  two  SIP  revisions 
include  the  Final  2003  State  and  Federal 
Strategy  (“2003  State  Strategy”)  and  the 
2003  revisions  to  the  SIP  for  ozone  and 
nitrogen  dioxide  in  the  South  Coast  Air 
Basin  (“2003  South  Coast  SIP”),  both  of 
which  were  submitted  by  ARB  on 
January  9,  2004.  These  SIP  revisions 
were  developed  in  recognition  of  a  need 
for  additional  emissions  reductions  to 
attain  the  one-hour  ozone  NAAQS  than 
had  been  planned  for  in  the  late  1990s, 
and  to  establish  new  motor  vehicle 
emissions  budgets  (MVEBs)  for 
transportation  conformity. 

With  respect  to  the  2003  State 
Strategy,  we  are  proposing  to  approve 
the  commitments  by  ARB  to  develop 
and  propose  for  adoption  15  near-term 
defined  control  measures,  and  the 
commitment  by  the  California  Bureau  of 
Automotive  Repair  to  develop  and 
propose  one  near-term  defined  control 
measure  sufficient  to  achieve  specified 
emissions  reductions  in  the  South 


’  The  area  referred  to  as  “Los  Angles-South  Coast 
Air  Basin”  (South  Coast  Air  Basin  or  “South 
Coast”)  includes  Orange  County,  the  southwestern 
two-thirds  of  Los  Angeles  County,  southwestern 
San  Bernardino  County,  and  western  Riverside 
County.  For  a  precise  description  of  the  boundaries 
of  the  Los  Angeles-South  Coast  Air  Basin,  see  40 
CFR  81.305. 
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Coast.  We  are  also  proposing  to  approve 
the  continuation  of  the  existing  SIP 
pesticide  strategy  assigned  to  the 
California  Department  of  Pesticide 
Regulation. 

With  respect  to  the  2003  South  Coast 
SIP,  we  are  proposing  to  approve  the 
base  year  euid  projected  baseline 
emissions  inventories,  the  South  Coast 
Air  Quality  Management  District’s 
(District’s  or  SCAQMD’s)  commitment 
to  adopt  and  implement  near-term 
stationary  and  mobile  source  control 
measures  (with  the  exception  of  “FSS- 
05 — Mitigation  Fee  Program  for  Federal 
Sources”)  and  commitment  to  achieve 
aggregate  emission  reductions  through  a 
schedule  of  rule  adoption  and 
implementation,  the  District’s 
contingency  measure  (“CTY-01 — 
Accelerated  Implementation  of  Control 
Measures”),  the  District’s  “black  box” 
emission  reduction  commitment, ^  the 
vehicle  emissions  offset  demonstration, 
and  the  nitrogen  dioxide  maintenance 
demonstration  and  related  motor 
vehicle  emissions  budgets  (MVEBs). 

Also,  in  connection  with  the  2003 
South  Coast  SIP,  we  are  proposing  to 
disapprove  the  District  commitment  to 
adopt  one  particular  control  measure 
(“FSS-05 — Mitigation  Fee  Program  for 
Federal  Sovuces”);  the  “black  box” 
emissions  reduction  assignment  to  EPA; 
the  revised  rate-of-progress  and 
attainment  demonstrations;  and  the 
ozone  MVEBs. 

The  primary  rationale  for  proposing 
approval  of  certain  control  measures 
'  and  the  specific  SIP  elements  described 
above  is  that  they  would  strengthen  the 
SIP  by  adding  to,  or  updating,  SIP 
elements  previously  approved  by  EPA. 
The  reasons  for  proposing  disapproval 
of  the  other  specified  elements  of  the 
2003  South  Coast  SIP  include  incorrect 
rate-of-progress  calculation  methods 
and  the  withdrawal  by  ARB  of  the  state 
emissions  reductions  commitments  in 
the  2003  State  Strategy  that  were  relied 
upon  in  the  2003  South  Coast  SIP.  No 
sanctions  clocks  or  Federal 
implementation  plan  (FIP)  requirement 
would  be  triggered  by  our  disapprovals, 
if  finalized,  because  the  plan  revisions 
that  are  the  subject  of  the  proposed 
disapprovals  represent  revisions  to 
previously-approved  SIP  elements  that 
EPA  determined  met  the  CAA 
requirements,  and  thus,  the  revisions 
are  not  required  under  the  Clean  Air 
Act. 


2  "Black  box”  commitment  refers  to  the 
provisions  under  CAA  section  182(e)(5)  that 
anticipate  development  of  new  control  techniques 
or  improvement  of  existing  control  technologies. 


II.  Background 

A.  Introduction 

Ground-level  ozone  is  formed  when 
oxides  of  nitrogen  (NOx),  volatile 
organic  compounds  (VOC),  and  oxygen 
react  in  the  presence  of  sunlight, 
generally  at  elevated  temperatures. ^ 
Strategies  for  reducing  smog  typically 
require  reductions  in  both  VOC  and 
N(3x  emissions. 

Ozone  causes  serious  health  problems 
by  damaging  lung  tissue  and  sensitizing 
the  lungs  to  other  irritants.  When 
inhaled,  even  at  very  low  levels,  ozone 
can  cause  acute  respiratory  problems; 
aggravate  asthma;  cause  temporary 
decreases  in  lung  capacity  of  15  to  20 
percent  in  healthy  adults,  cause 
inflammation  of  lung  tissue,  lead  to 
hospital  admissions  and  emergency 
room  visits;  and  impair  the  body’s 
immune  system  defenses,  making 
people  more  susceptible  to  respiratory 
illnesses,  including  bronchitis  and 
pneumonia.  Children  are  most  at  risk 
from  exposure  to  ozone  because  they 
breathe  more  air  per  pound  of  body 
weight  than  adults;  their  respiratory 
systems  are  still  developing  and  thus 
more  susceptible  to  environmental 
threats;  and  children  exercise  outdoors 
more  than  adults  in  the  high-ozone 
months  of  summer. 

In  1979,  under  section  109  of  the 
CAA,  EPA  established  a  primary, 
health-based  NAAQS  for  ozone;  0.12 
parts  per  million  (ppm)  averaged  over  a 
1-hour  period.  See  44  FR  8220  (February 
9, 1979).  In  1997,  EPA  revised  the  ozone 
NAAQS  by  establishing  an  8-hour  ozone 
NAAQS  of  0.08  ppm.  See  62  FR  38856 
(July  18, 1997).  Since  submittal  of  the 
2003  State  Strategy  and  2003  South 
Coast  SIP,  EPA  has  revoked  the  1-hour 
ozone  NAAQS,  effective  June  15,  2005, 
see  69  FR  23951  (April  30,  2004),  and 
tightened  the  8-hour  ozone  NAAQS  to 
0.075  ppm,  see  73  FR  16436  (March  27, 
2008).  The  nitrogen  dioxide  NAAQS  is 
0.053  ppm,  annual  average.  See  40  CFR 
50.11. 

Despite  significant  progress  over  the 
years,  ozone  concentrations  in  the  South 
Coast  continue  to  be  the  highest  in  the 
country.  Over  the  2005-2007  period,  the 
expected  number  of  exceedances 
relative  to  the  now-revoked  1-hour 
ozone  NAAQS  is  13.3  days  per  year  (at 
the  Crestline  monitor),  and  the  design 
value  is  0.164  ppm  (at  Crestline).**  With 


^  California  plans  sometimes  use  the  term 
Reactive  Organic  Gases  (ROG)  for  VOC.  These  terms 
are  essentially  synonymous.  For  the  sake  of 
simplicity,  we  use  the  term  VOC  herein  to  mean 
either  VOC  or  ROG. 

<  For  the  1-hour  ozone  standard,  the  expected 
number  of  exceedemces  refers  to  the  number  of  days 
per  calendar  year  with  maximum  hourly  average 


respect  to  the  8-hour  ozone  NAAQS, 
over  the  same  period,  the  design  value 
is  0.122  ppm.'*  In  contrast  to  ozone, 
concentrations  of  nitrogen  dioxide 
(NO2)  in  the  South  Coast  continue  to  be 
well  lielow  the  NO2  NAAQS.  For 
instance,  in  2005,  the  highest  annual 
concentrations  measured  in  the  South 
Coast  were  less  the  60  percent  of  the 
nitrogen  dioxide  NAAQS  based  on  data 
reported  in  the  2007  South  Coast  Air 
Quality  Management  District  (AQMP) 
(June  2007). 

B.  1994  South  Coast  Ozone  SIP  and 
State  Strategy 

The  CAA  was  substantially  amended 
in  1990  to  establish  new  planning 
requirements  and  attainment  deadlines 
for  the  NAAQS,  including  1-hour  ozone. 
Under  section  107(d)(1)(C)  of  the  Act, 
areas  designated  nonattainment  prior  to 
enactment  of  the  1990  amendments, 
including  the  South  Coast,  were 
designated  nonattainment  by  operation 
of  law.  The  South  Coast  was  classified 
as  extreme  nonattainment  for  1-hour 
ozone,  with  an  attainment  deadline  no 
later  than  November  15,  2010.  The 
South  Coast  was  also  designated  as 
“nonattainment”  for  nitrogen  dioxide, 
respirable  particulate  matter  (PMio),  and 
carbon  monoxide  (CO). 

The  District  adopted  an  ozone  plan  on 
September  9, 1994,  as  part  of  the  1994 
South  Coast  Air  Quality  Management 
Plan  (“1994  South  Coast  AQMP”).  ARB 
supplemented  the  District  plan  with 
State  measures  and  submitted  it  as  a 
revision  to  the  California  SIP  on 
November  15,  1994.  On  July  10, 1996, 
ARB  submitted  an  extensive  revision  to 
the  South  Coast  control  measure 
adoption  schedule  to  adjust  for  slippage 
in  the  plan’s  initial  implementation.  On 
January  8, 1997  (62  FR  1150),  we 
finalized  approval  of  the  South  Coast 
ozone  plan,  including  the  ozone 
portions  of  the  1994  South  Coast  AQMP, 
as  amended  in  1996,  and  the  State 
measures  (“1994  Ozone  SIP”).®  The 
plan  also  contained  “Federal  measures,” 
which  the  State  wished  us  to  adopt  and 


concentrations  above  0.12  ppm  averaged  over  a 
three-year  period.  The  standard  is  attained  in  an 
area  when  the  expected  number  of  exceedances  is 
equal  to  or  less  than  1  at  all  stations.  The  design 
value  for  an  area,  which  characterizes  the  severity 
of  the  air  quality  problem,  is  represented  by  the 
highest  design  value  at  any  individual  ozone 
monitoring  site  (i.e.,  the  highest  of  the  fourth 
highest  1-hour  daily  maximums  in  a  given  three- 
year  period  with  complete  monitoring  data). 

*  The  air  quality  design  value  for  the  S-hour 
ozone  NAAQS  is  the  3-year  average  of  tl;e  annual 
fourth  highest  daily  maximum  8-hour  ozone 
concentration. 

6  We  approved  some  of  the  State  and  District 
measures  in  the  plan  earlier.  See  particularly  60  FR 
43S79  (August  21, 1995). 
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implement  in  order  to  reduce  emissions 
from  mobile  sources.  ^ 

C.  1999  State  Update  to  the  South  Coast 
Ozone  SIP 

On  July  23.  1999  {64  FR  39923),  we 
approved  an  update  to  the  South  Coast 
portion  of  the  1994  Ozone  SIP,  reporting 
on  implementation  of  ARB’s  control 
measures  in  the  1994  SIP  and  the 
contribution  from  Federal  mobile  source 
controls  undertaken  as  part  of  the  Public 
Consultative  Process.  We  also  updated 
our  own  commitment  and  approved  a 
new  ARB  commitment  to  adopt  by 
December  31,  2001,  control  measures 
needed  to  achieve  any  additional 
reductions  which  were  determined  to  be 
appropriate  for  ARB.  Please  consult  the 
final  approval  document  and  our 
proposed  approval  (64  FR  30276,  June  7, 
1999)  for  more  details  on  the  update,  the 
“Federal  measures,”  and  the  Public 
Consultative  Process  on  national  mobile 
source  measures. 

D.  1997  South  Coast  AQMP  and  the 
1997/1999  South  Coast  Ozone  SIP 

The  South  Coast  Air  Quality 
Management  District  (SCAQMD,  or 
“District”)  adopted  a  completely  revised 
plan  on  November  8, 1996  (“1997  South 
Coast  AQMP”),  and  ARB  submitted  the 
revision  on  February  5, 1997.  The  1997 
South  Coast  AQMP  was  not  federally 
required  for  ozone,  but  was  adopted  by 
the  District  to  address,  in  a 
comprehensive  fashion,  Federal  and 
State  requirements  for  particulate 
matter,  carbon  monoxide,  and  nitrogen 
dioxide,  and  State  requirements  for  an 
ozone  plan  update.  The  1997  South 
Coast  AQMP  revised  the  emissions 
inventory,  modeling,  and  local  control 
commitments  in  the  attainment 
demonstration,  but  did  not  revise  the 
State  SIP  commitments  adopted  in  the 
1994  Ozone  SIP.  The  1997  South  Coast 
AQMP  included  a  maintenance  plan 
and  redesignation  request  for  the 
nitrogen  dioxide  NAAQS,  and  EPA 
approved  the  plan  and  redesignation 
request  in  1998.  See  63  FR  39747  (July 
24,  1998). 

The  District  amended  the  ozone 
portion  of  the  1997  South  Coast  AQMP 
on  December  10, 1999  (“1999  South 


^  !n  response  to  this  assignment,  we  established 
a  Public  Consultative  Process  to  identify  the  best 
options  for  achieving  further  emission^  reductions 
from  mobile  source  controls,  at  least  to  the  extent 
they  are  needed  for  attainment  of  the  1-hour  ozone 
NAAQS  in  the  South  Coast.  In  connection  with  the 
establishment  of  this  process,  both  EPA  and  ARB 
made  commitments  regarding  appropriate  future 
emissions  reductions.  Please  see  EPA’s  final 
approval  of  the  1994  ozone  SIP  for  a  discussion  of 
the  “Federal  measures,”  and  our  rationale,  at  that 
time,  for  establishing  the  Public  Consultative 
Process  (62  FR  1152-5,  1184-6). 


Coast  AQMP  Ozone  Amendment”),  and 
ARB  submitted  the  plan  to  us  on 
February  4,  2000.  We  approved  the 
ozone  portion  of  the  1997  South  Coast 
AQMP,  as  amended  in  1999,  on  April 
10,  2000  (65  FR  18903),  and  refer  to  the 
amended  plan  as  the  1997/1999  South 
Coast  Ozone  SIP. 

Specifically,  in  our  April  2000  final 
rule,  we  approved  the  baseline  and 
projected  emissions  inventories  and 
attainment  demonstration  as  contained 
in  the  1997  South  Coast  AQMP,  and  we 
approved  the  following  elements  in  the 
1999  South  Coast  AQMP  Ozone 
Amendment:  District  commitments  to 
adopt  and  implement  near-term  and 
intermediate-term  control  measures;  the 
District’s  commitment  to  adopt  and 
implement  “black  box”  control 
measures;  the  District’s  commitment  to 
achieve  overall  emissions  reductions  for 
the  years  1999-2008;  the  District’s 
commitment  to  implement  those 
measures  that  had  been  adopted  in 
regulatory  form  between  1994  and  1999; 
the  rate-of-progress  plan  for  the  1999, 
2002,  2005,  2008  and  2010  milestone 
years;  the  amendment  to  the  attainment 
demonstration  in  the  1997  South  Coast 
AQMP  for  ozone;  and  the  motor  vehicle 
emissions  budgets.  Upon  the  effective 
date  of  our  approval  of  the  1997/1999 
South  Coast  Ozone  SIP,  this  plan 
replaced  and  superseded  the  1994 
Ozone  SIP  for  the  South  Coast  Air  Basin 
with  the  exception  of  the  State  control 
measures  for  mobile  sources,  consumer 
products,  and  pesticides,  and  EPA’s 
commitment  to  take  part  in  tbe  Public 
Consultative  Process  as  discussed  in  the 
previous  section  of  this  document. 

E.  2003  State  Strategy 

On  October  23,  2003,  ARB  adopted 
the  Final  2003  State  and  Federal 
Strategy  for  the  California  SIP  (“2003 
State  Strategy”).  The  2003  State  Strategy 
consists  of  the  Proposed  2003  State  and 
Federal  Strategy  for  the  California  SIP 
(released  August  25,  2003),  as  modified 
by  ARB  in  the  resolution  approving  the 
strategy.  The  modifications  to  the 
proposed  strategy  are  set  forth  in 
attachment  A  to  ARB  Board  Resolution 
03-22.  The  2003  State  Strategy 
identifies  ARB’s  regulatory  agenda  to 
reduce  ozone  and  particulate  matter  in 
California  by  2010  and  was  submitted  to 
update  and  replace  the  State’s  control 
measure  commitments  in  the  1994 
Ozone  SIP,  as  modified  in  1999  for  the 
South  Coast. 

As  submitted,  the  2003  State  Strategy 
includes  four  components  affecting  the 
South  Coast:  (1)  State  agency 
commitments  to  pursue  20  new  defined 
near-term  control  measures  to  reduce 
emissions  from  mobile  sources  and 


consumer  products,  and  to  continue 
implementation  of  the  existing  SIP 
commitment  to  reduce  VOC  emissions 
from  pesticide  use;  (2)  State  agency 
cmnual  adoption  commitments  to 
achieve  at  least  50  tons  per  day  (tpd) 
VOC  and  59  tpd  NOx  emissions 
reduction  in  the  South  Coast  in  2010 
firom  these  or  other  near-term 
measiu'es; "  (3)  ARB  commitment  to 
identify  and  adopt  strategies  by  2008  to 
achieve  an  additional  97  tpd  combined 
VOC  and  NOx  reductions  in  the  South 
Coast  through,  in  part,  the  evaluation  of 
21  additional  control  concepts  between 
2004-2006  and  adoption  of  those  found 
to  be  feasible  as  SIP  measures  on  a 
specified  schedule;  and  (4)  ARB’s 
“black  box”  commitment  to  reduce 
emissions  in  the  South  Coast  by  118- 
233  tpd  of  VOC  and  0-159  tpd  of  NOx 
by  2010  for  “black  box”  emissions 
reductions.^  ARB  submitted  the  2003 
State  Strategy  to  us  on  January  9,  2004. 
On  February  18,  2004,  EPA  found  the 
2003  State  Strategy  to  be  complete. 

By  letter  dated  February  13,  2008, 
ARB  withdrew  certain  elements  of  the 
2003  State  Strategy  that  relate  to  the 
South  Coast.  Specifically,  ARB 
withdrew  four  specific  defined  near- 
term  measures,  the  State  agency  annual 
adoption  commitments  described 
above, the  ARB  commitment  to 
identify  and  adopt  strategies  by  2008  to 
achieve  an  additional  97  tpd  combined 
VOC  and  NOx  reductions  in  the  South 


"ARB’s  annual  adoption  commitment  represents 
a  commitment  to  adopt  and  implement  near-term 
measures  to  achieve,  at  a  minimum,  the  VOC  and 
NOx  emissions  reductions  in  tpd  in  the  South  Coast 
in  2010.  Each  year  from  2003  through  2006  has  a 
separate  adoption  commitment  for  VOC  and  NOx. 
For  example,  ARB’s  commitment  for  2003  is  to 
adopt  near-term  measures  in  that  year  that  in  the 
aggregate  achieve  at  least  10  tpd  VOC  and  11  tpd 
NOx  emissions  reductions  in  2010  in  the  South 
Coast.  Under  this  commitment,  reductions  in  excess 
of  the  minimum  commitment  for  a  given  year  may 
be  applied  to  the  commitment  for  subsequent  years. 

®  The  range  is  based  on  how  much  of  the  97  tpd 
commitment  is  achieved  from  VOC  versus  NOx, 
and  EPA  action  on  a  Federal  emissions  reduction 
assignment  in  the  2003  South  Coast  AQMP  for  18 
tpd  VOC  and  68  tpd  NOx  by  2010. 

’°In  ARB’s  February  13,  2008  letter,  ARB 
indicated  that  it  was  withdrawing  the  Commitment 
to  Reduce  Emissions  via  Adoption  Schedule  for  the 
South  Coast  Air  Basin  outlined  in  Section  l.D.l, 
Table  1-6  of  the  Proposed  2003  State  and  Federal 
Strategy  for  the  California  SIP  (released  August  25, 
2003):  however,  in  adopting  the  2003  State  Strategy, 
the  ARB  Board  (via  Resolution  03-22)  modified  the 
commitment  by  increasing  the  total  related 
emissions  reduction  commitment  to  a  total  of  50 
tpd  VOC  and  59  tpd  NOx  in  the  South  Coast  in 
2010.  See  table  A-5  of  attachment  A  to  ARB 
Resolution  03-22.  ARB  clarified,  in  a  letter  dated 
October  14,  2008,  that  the  reference  in  the  February 
13th  letter  was  in  error  and  that  it  intended  to 
withdraw  the  commitment  to  reduce  emissions  via 
adoption  schedule  for  the  South  Coast  as  modified 
in  Resolution  03-22. 
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Coast, and  ARB’s  “blackbox” 
commitment  described  above.  For  the 
South  Coast,  the  remaining  component 
of  the  2003  State  Strategy  is  the  State 
agency  commitments  to  pursue  16  new 
defined  near-term  control  measures  (and 
to  continue  implementation  of  the 
existing  SIP  commitment  to  reduce  VOC 
emissions  from  pesticide  use).^^  We  are 
addressing  the  remaining  commitments 
for  the  South  Coast  in  the  2003  State 
Strategy  in  today’s  action. 

F.  2003  South  Coast  SIP 

On  August  1,  2003,  the  District 
approved  the  2003  South  Coast  Air 
Quality  Management  Plan  and 
submitted  the  final  plan  (“2003  South 
Coast  AQMP”)  to  ARB  on  October  15, 
2003.  The  2003  South  Coast  AQMP 
includes  revisions  to  the  1997  South 
Coast  AQMP  for  PMio,  COr  and  NO2, 
and  revisions  to  the  1997/1999  South 
Coast  Ozone  SIP.  Specifically,  with 
respect  to  the  1-hour  ozone  NAAQS,  the 
2003  South  Coast  AQMP  updates  the 
emissions  inventories,  the  local  control 
measure  element,  including  the 
transportation  control  measures  (TCMs) 
element,^ 3  the  ROP  and  attainment 
demonstrations,  and  the  motor  vehicle 
emissions  budgets.  With  respect  to  NO2, 
the  2003  South  Coast  AQMP  updates 
the  maintenance  plan  and  related  motor 
vehicle  emissions  budget.  The  ozone 
portion  of  the  2003  South  Coast  AQMP 
relies  on  emission  reduction 
commitments  in  the  2003  State  Strategy, 
described  above,  and  assigns  the  Federal 
Government  the  responsibility  of 
achieving  18  tpd  VOC  and  68  tpd  NOx 
by  2010  in  the  South  Coast,  as  the 
Federal  Government’s  share  of  the 
“black  box”  strategy. 

The  2003  South  Coast  AQMP  includes 
a  primary  attainment  strategy  (option  1) 
that  sets  emission  targets  based  on 
reductions  from  local.  State,  and  Federal 
elements  but  also  includes  an 
alternative  strategy  (option  2)  that 
excludes  reductions  from  Federal 
sources  and  modifies  the  attainment 
emission  targets  if  EPA  does  not  accept 
the  District’s  primary  attainment 
strategy.  Under  option  2,  the  2003  South 
Coast  AQMP  relaxes  the  NOx  control 
target  by  68  tpd  NOx  and  assigns  the  18 


"  We  interpret  ARB’s  withdrawal  of  the  97  tpd 
combined  VOC  plus  NOx  element  of  the  long-term 
strategy  for  the  South  Coast  to  include  withdrawal 
of  the  commitment  to  evaluate  the  feasibility  of  21 
concepts  for  adoption  as  SIP  measures  listed  in 
attachment  A-1  to  ARB  Resolution  03-22. 

’^Certain  other  components  of  the- 2003  State 
Strategy  relate  to  the  San  Joaquin  Valley,  and  were 
proposed  for  action  in  a  separate  rulemaking. 

By  letter  dated  October  14,  2008,  ARB 
withdrew  the  TCM  portion  of  the  2003  South  Coast 
AQMP. 


tpd  (assigned  to  the  Federal  Government 
under  option  1)  to  ARB. 

On  October  23,  2003,  ARB  adopted 
the  2003  South  Coast  AQMP,  as 
modified  in  ARB  Resolution  03-23 
(“2003  South  Coast  SIP”).  In  Resolution 
03-23,  ARB  adopted  a  modified  version 
of  “option  1”  by  adopting  a  backstop 
whereby,  if  EPA  were  to  find  the 
Federal  assignment  unacceptable,  the 
ARB  obligates  itself  to  cover  the  related 
18  tpd  VOC  and  68  tpd  NOx  emissions 
reductions  as  part  of  its  “black  box” 
commitment.  In  Resolution  03-23,  ARB 
also  rejected  one  contingency  measure 
included  in  the  AQMP  (CTY-04 — 
“Enhanced  Oxygenated  Fuels  Content”), 
and  modified  the  VOC  and  NOx  MVEBs. 

On  January  9,  2004,  ARB  submitted 
the  2003  South  Coast  SIP.  On  February 
18,  2004,  EPA  found  the  2003  South 
Coast  AQMP  to  be  complete.  On  March 
11,  2004,  we  found  the  MVEBs  in  the 
2003  South  Coast  SIP  adequate  for 
transportation  conformity  purposes.  See 
69  FR  15325  (March  25,  2004).  Since 
then,  the  CO  budgets  in  the  2003  South 
Coast  SIP  have  been  superseded  by  final 
EPA  approval  of  the  2005  South  Coast 
CO  Maintenance  Plan  (discussed 
below),  and  the  ozone  budgets  have 
been  superseded  by  EPA’s  adequacy 
determination  on  8-hour  ozone  budgets 
in  the  2007  South  Coast  SIP  (see  73  FR 
28110,  May  15,  2008;  as  corrected  on  73 
FR  34837,  June  18,  2008). 

To  date,  we  have  taken  final  action  to 
approve  the  PMjo  portion  of  the  2003 
South  Coast  SIP,  see  70  FR  69081 
(November  14,  2005),  but  have  not  taken 
action  on  any  other  portions  of  the  plan. 
With  respect  to  the  CO  portion  of  the 
plan,  while  we  have  not  taken  action  on 
the  CO  portion  of  the  2003  South  Coast 
SIP,  we  have  taken  action  to  approve  a 
later-submitted  plan,  the  2005  South 
Coast  CO  Maintenance  Plan,  and  have 
taken  action  to  approve  ARB’s 
redesignation  request  for  the  South 
Coast  to  “attainment”  for  CO.  See  72  FR 
26718  (May  11,  2007).  We  consider  the 
submittal  and  approval  of  the  CO 
maintenance  plan  and  redesignation 
request  to  supersede  the  CO  portion  of 
the  2003  South  Coast  SIP  and  plan  to 
take  no  further  action  on  CO  portion  of 
the  plan.’'*  Today’s  document  addresses 


’••The  principal  purpose,  other  than  updating  the 
CO  portion  of  the  1997  South  Coast  AQMP,  for 
developing  and  submitting  the  CO  portion  of  the 
2003  South  Coast  SIP  was  to  provide  the  basis  for 
a  CO  maintenance  plan.  See  page  10  of  the  District’s 
Carbon  Monoxide  Redesignation  Request  and 
Maintenance  Plan  (February  2005)  (“2005  CO 
Maintenance  Plan”).  That  purpose  has  already  been 
served  by  virtue  of  our  approval  of  the  2005  CO 
Maintenance  Plan  in  May  2007.  Also,  we  note  that 
the  2005  CO  Maintenance  Plan,  which  we  have  now 
approved,  carries  forward  emissions  estimates  and 
projections,  and  a  modeled  attainment 


the  remaining  portions  of  the  2003 
South  Coast  SIP  (i.e.,  the  ozone  and  NO2 
portions  of  the  plan). 

III.  Review  of  the  2003  State  Strategy 
and  2003  South  Coast  SIP 

A.  Procedural  Requirements 

CAA  section  110(1)  requires  revisions 
to  a  SIP  to  be  adopted  by  the  state  after 
reasonable  notice  and  public  hearing. 

EPA  has  promulgated  specific 
requirements  for  SIP  revisions  in  40 
CFR  part  51,  subpart  F. 

The  ARB  provided  the  requisite 
notice  and  public  comment  periods 
prior  to  adoption  of  the  2003  State 
Strategy.  Notices  for  a  public  hearing  to 
be  held  on  September  24-25,  2003  (later 
postponed  to  October  23,  2003),  and  for 
the  availability  of  the  Draft  2003  State 
Strategy,  were  published  on  August  25, 
2003.  At  its  October  23,  2003  Board 
hearing,  ARB  adopted  the  2003  State 
Strategy  as  a  revision  to  the  California 
SIP,  and  submitted  the  revision  to  EPA 
for  approval  on  January  9,  2004. 

The  SCAQMD  provided  the  requisite 
notice  and  public  comment  periods 
prior  to  adoption  of  the  2003  South 
Coast  AQMP.  The  Draft  2003  South 
Coast  AQMP  was  released  for  public 
comment  on  February  5,  2003,  and 
proposed  modifications  to  the  draft 
plan,  as  well  as  responses  to  comments 
on  the  draft  plan,  were  released  for 
public  comment  in  June  2003.  Notices 
for  five  public  hearings  held  on  various 
dates  in  July  2003  and  on  August  1, 

2003,  and  for  the  availability  of  the 
revised  Draft  2003  South  Coast  AQMP, 
were  published  on  June  6,  2003.  At  the 
August  1,  2003  Governing  Board 
meeting,  the  District  adopted  the  2003 
South  Coast  AQMP  and  submitted  the 
plan  to  ARB  shortly  thereafter.  ARB 
adopted  the  plan,  with  certain 
modifications,  as  a  revision  to  the 
California  SIP  on  October  23,  2003  in 
accordance  with  state  law,  and 
submitted  the  revision  to  EPA  for 
approval  on  January  9,  2004. 

The  SIP  submittal  packages  for  the 
2003  State  Strategy  and  the  2003  South 
Coast  SIP  include  evidence  of  public 
notices  and  hearings,  agency  responses 
to  public  comments,  and  evidence  of 
District  and  ARB  adoptions  as  described 
above.  Based  on  review  of  these 
materials,  we  find  that  the  State  has  met 
the  procedural  requirements  of  CAA 
section  110(1)  and  40  CFR  part  51, 
subpart  F  for  submittal  of  the  two  SIP 
revisions. 


demonstration,  from  the  2003  South  Coast  AQMP 
as  further  evidence  of  the  supersession  of  the  CO 
portion  of  the  2003  South  Coast  AQMP. 
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B.  Base  Year  and  Projected  Baseline 
Emissions  Inventory 
CAA  sections  172(c)(3)  and  182(a)(1) 
require  nonattainment  areas  to  submit  a 
comprehensive,  accurate,  and  current 
inventory  of  actual  emissions  from  all 
sources,  in  accordance  with  guidance 
provided  by  the  EPA.  The  inventory  is 
to  represent  emissions  during  the 
appropriate  season;  for  example,  ozone 
precursor  (VOC  and  NOx)  inventories 
are  to  represent  summer  weekday 
emissions.  See  EPA’s  General  Preamble 
for  implementation  of  title  I  of  the  CAA 
Amendments  of  1990,  57  FR  13498 
(April  16, 1992)  (“General  Preamble”), 
at  13502.  EPA  guidance  for  1-hour 
ozone  SIP  emission  inventories 
includes,  in  addition  to  the  General 
Preamble:  “Procedures  for  the 
Preparation  of  Emission  Inventories  for 
Carbon  Monoxide  and  Precursors  of 
Ozone,  Volume  1:  General  Guidance  for 
Stationary  Sources,”  EPA-450/4-91- 
016;  and  “Procedures  for  Emission 
Inventory  Preparation,  Volume  IV: 

Mobile  Sources,”  EPA— 450/5-91-026d 
Revised. 

In  2000,  we  approved  the  base  and 
future  year  (summer  season)  emissions 
inventories  in  the  1997  South  Coast 
AQMP  as  meeting  the  requirements  of 
CAA  sections  172(c)(3)  and  182(a)(1). 

See  65  FR  18903,  at  18904  (April  10, 
2000).  In  1998,  we  approved  the  base 
and  future  year  (winter  season) 
emissions  inventories  in  the  1997  South 
Coast  AQMP  for  the  purposes  of  the 
NO2  maintenance  plan.  See  63  FR  39747 
(July  24,  1998).  The  2003  South  Coast 
AQMP  contains  revised  base  and  future 
year  emissions  inventories  for  ozone 
precursors,  VOC  and  NOx  (summer 
season),  and  for  NOx  (winter  season,  for 
NO2  planning  purposes).  The  District 
describes  the  basis  for  the  revisions  in 
the  inventories  in  chapter  3  of  the  2003 
South  Coast  AQMP.  More  detail  is 
provided  in  appendix  111  of  the  plan. 

The  emissions  inventories  in  the  2003 
South  Coast  AQMP  reflect  estimates  of 
emissions  from  numerous  source 
subcategories  within  four  major 
categories  of  sources,  i.e.,  point,  area, 
off-road,  and  on-road.  The  plan  presents 
annual  average  day  inventories,  as  well 
as  planning  inventories  (summer  for 
ozone  and  winter  for  NO2),  for  1995, 
1997, 2000,  2002,  2003,  2005,  2006, 
2007,  2008,  2010,  and  2020.  The  plan 
also  includes  a  reconstructed  emissions 
inventory  for  1990,  the  base  yecur  for  air 
quality  planning  under  the  CAA 
Amendments  of  1990. 

The  inventories  reflect  updated 
demographic  data,  and  vehicle  activity 
forecasts,  as  well  as  updated  calculation 
methods.  The  on-road  emissions  were 


calculated  using  ARB’s  EMFAC2002 
emission  factors  and  the 
transportation  activity  data  provided  by 
the  Southern  California  Association  of 
Governments  (SCAG)  from  their  2001 
Regional  Transportation  Plan.  Emissions 
estimates  from  off-road  vehicle 
categories  (e.g.,  trains,  ships, 
construction  equipment)  were 
developed  using  ARB’s  OFF-RO AD 
emissions  model,  which  calculates 
emissions  from  more  than  100  types  of 
off-road  sources. 

Area  source  emissions  were  jointly 
developed  by  ARB  and  the  District  for 
a  total  of  350  categories.  For  1997, 
reported  data  are  used  for  point  sources 
emitting  more  than  4  tons  per  year  of 
any  one  of  the  criteria  air  contaminants 
(i.e.,  VOC,  NOx,  SOx,  or  particulate 
matter)  except  for  CO  for  which  the  data 
reporting  threshold  is  100  tons  per 
year).  (See  Appendix  III  of  2003  South 
Coast  AQMP.)  The  future  emission 
forecasts  are  based  on  demographic  and 
economic  growth  projections  provided 
by  SCAG,  and  take  into  account 
emission  reductions  resulting  from  ARB 
and  District  regulations  adopted  by 
October  31,  2002. 

The  emissions  inventory  requirements 
of  CAA  sections  172(c)(3)  and  182(a)(1) 
were  met  in  the  1994  Ozone  Plan,  and 
then,  as  amended,  in  the  1997  South 
Coast  AQMP.  Based  on  our  review  of 
the  inventory  documentation  included 
in  the  2003  South  Coast  AQMP,  we  find 
that  the  emission  inventories  in  the 
2003  South  Coast  AQMP  are  also 
comprehensive,  accurate,  and  current  at 
the  time  the  SIP  was  submitted,  and 
improved  relative  to  those  that  are  in 
the  approved  SIP.  Accordingly,  we 
propose  to  approve  the  base  and  future 
year  emissions  inventories  (summer  and 
winter  seasons)  in  the  2003  South  Coast 
AQMP  as  meeting  the  requirements  of 
CAA  sections  172(c)(3)  and  181(a)(1). 

C.  Control  Measures  and  Contingency 
Measures 

The  CAA  requires  that  SlPs  “shall 
include  enforceable  emission 
limitations,  and  such  other  control 
measures,  means  or  techniques  *  *  *, 
as  well  as  schedules  and  timetables  for 
compliance,  as  may  be  necessary  or 
appropriate  to  provide  for  attainment 

On  April  1,  2003,  EPA  approved  EMFAC2002 
for  use  in  SIP  development  and  required  its  use  in 
transportation  conformity  analyses  in  California  (68 
FR  15720).  On  January  18,  2008,  we  approved  an 
updated  version  of  EMFAC,  EMFAC2007,  for  use  by 
California  state  and  local  governments  to  meet  CAA 
requirements.  See  73  FR  3464.  We  are  proposing 
approval  of  the  revised  emissions  inventories  that 
rely  on  the  earlier  version  of  EMFAC  because  the 
earlier  version  was  the  one  approved  at  the  time 
when  the  2003  South  Coast  SIP  was  submitted  to 
EPA. 


*  *  *  by  the  applicable  attainment  date 

*  *  CAA  section  172(c)(6).  The 
CAA  also  allows  areas  classified  as 
extreme  to  include  “provisions  *  *  * 
which  anticipate  development  of  new 
control  techniques  or  improvement  of 
existing  control  technologies,  *  *  *  if 
the  State  demonstrates  *  *  *  that — (A) 
such  provisions  are  not  necessary  to 
achieve  the  incremental  emission 
reductions  required  during  the  first  10 
years  after  the  date  of  the  enactment  of 
the  Clean  Air  Act  Amendments  of  1990; 
and  (B)  the  State  has  submitted 
enforceable  commitments  to  develop 
and  adopt  contingency  measures  to  be 
implemented  *  *  *  if  the  emticipated 
technologies  do  not  achieve  planned 
reductions.”  CAA  section  182(e)(5).  The 
latter  provisions  which  anticipate 
development  of  new  control  techniques 
or  improvement  of  existing  control 
technologies  are  often  referred  to  as  the 
“black  box.” 

1 .  State’s  Defined  Measures 

In  1997,  we  approved  all  of  the  State’s 
control  measures  contained  in  the  1994 
Ozone  SIP  that  EPA  had  not  previously 
approved.  See  62  FR  1150  at  1183 
(January  8, 1997).  EPA’s  1997  approval 
included  assignment  of  specific 
emissions  reductions  by  nonattainment 
area  and  milestone  year  for  all  of  the 
State  control  measures,  including  those 
previously  approved,  under  section 
110(k)(3),  182(e)(5),  and  301(a)  of  the 
CAA.  In  1999,  we  approved  a  revision 
to  the  State’s  commitment  to  achieve 
long-term  emissions  reductions  in  the 
South  Coast  at  the  close  of  the  Public 
Consultative  Process.  See  64  FR  39923, 
at  39926-39927  (July  23,  1999). 

ARB  intended  the  2003  State  Strategy, 
as  submitted  on  January  9,  2004,  to 
update  and  entirely  replace  the  State’s 
control  strategy  contained  in  the  1994 
Ozone  SIP  (as  modified  in  1999  for  the 
South  Coast);  however,  as  noted 
previously,  on  February  13,  2008,  ARB 
withdrew  key  components  of  the 
strategy  with  respect  to  the  South  Coast, 
including  the  near-term  annual 
emissions  reductions  commitments, 
additional  emissions  reduction 
commitment  for  the  South  Coast,  and 
the  “black  box”  emissions  reduction 
commitment.  Therefore,  with  these  key 
components  missing,  we  do  not 
interpret  the  remaining  component  the 
2003  State  Strategy  (i.e.,  commitment 
for  near-term  defined  measures)  as 
replacing  the  ozone  control  strategy,  but 
rather  as  a  set  of  new  measures  to 
achieve  additional  emissions  reductions 
in  the  South  Coast  by  the  1-hour  ozone 
NAAQS  attainment  date  of  2010. 

The  remaining  component  of  the  2003 
State  Strategy  is  a  commitment  by  ARB 
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to  have  its  staff  submit  to  the  Board  and 
propose  for  adoption  the  control 
measures  set  forth  in  Table  I.’®  Under 
the  2003  State  Strategy,  the  ARB  staff 
proposal  for  each  control  measure  must, 
at  a  minimum,  achieve  the  estimated 
emission  reductions  set  forth  in  Table  1 
of  this  document  (derived  from  the  2003 
State  Strategy,  ARB  Resolution  03-22, 
Attachment  A-6,  Table  1-7).  Where  a 
range  of  estimated  emission  reductions 


is  shown,  the  ARB  staff  proposal  must, 
at  a  minimum,  achieve  the  lower  end  of 
the  range  of  reductions.  ARB’s  Board 
then  must  take  action  on  or  before  the 
action  dates  set  forth  in  Table  1,  but 
such  action  by  the  Board  may  include 
any  action  within  its  discretion.  The 
measures  themselves  are  discussed  in 
detail  in  sections  II  and  III  of  the 
Proposed  2003  State  and  Federal 
Strategy  for  California  SIP  (August  25, 


2003).  We  note  that,  based  on  Table  1- 
3  in  the  Final  2007  South  Coast  AQMP 
(June  2007)  and  further  investigation  by 
EPA  as  to  the  status  of  ARB’s 
rulemakings,  we  believe  that  ARB  staff 
proposals  were  submitted  to  the  Board 
for  most  of  the  15  obligations  listed  in 
Table  1  and  that  ARB  has  taken  action 
on  such  proposals.  Similarly  we  believe 
that  the  Bureau  of  Automotive  Repair 
(BAR)  has  fulfilled  its  one  obligation. 


Table  1— Defined  State  Measures  To  Be  Developed  and  Proposed 

[Source:  2003  State  Strategy,  ARB  Resolution  03-22,  Attachment  A-6,  Table  I-7] 


Strategy  (agency) 

I 

Name 

t 

Final  action 

date  1 

1 

Implementa-  | 

Expected  reductions 
(south  coast  2010) 

1 

VOC 

NOx 

LT/MED-DUTY-1  (ARB)  . 

Replace  or  Update  Emission  Control  Systems  on  Exist¬ 
ing  Passenger  Vehicles. 

2005 

2007-2008 

0-20  . 

0-20. 

LT/MED-DUTY-2  (BAR)  . 

i 

Improve  Smog  Check  to  Reduce  Emissions  from  Exist¬ 
ing  Passenger  and  Cargo  Vehicles. 

2002-2005 

2002-2006 

1 

5.6-5.8 . 

8.0-8.4. 

ON-RD  HVY-DUTY-1  (ARB) 

Augment  Truck  and  Bus  Highway  Inspections  with  Com¬ 
munity-Based  Inspections. 

2003 

2005  ! 

0-0.1  . 

0. 

ON-RD  HVY-DUTY-3  (ARB) 

Pursue  Approaches  to  Clean  Up  the  Existing  and  New 
Truck/Bus  Fleet. 

2003-2006 

2004-2010 

1. 4-4.5  .... 

16-21. 

OFF-RD  CI-1  (ARB)  . 

Pursue  Approaches  to  Clean  Up  the  Existing  Heavy- 
Duty  Off-Road  Equipment  Fleet  (Compression  Ignition 
Engines). 

2004-2008 

2006-2010 

2.3-7.8  .... 

8-10. 

OFF-RD  LSI-1  (ARB)  . 

Set  Lower  Emission  Standards  for  New  Off-Road  Gas 
Engines(Spark-lgnited  Engines  25  hp  and  Greater). 

2004-2005 

2007 

0  . 

0.8. 

OFF-RD  LSI-2  (ARB)  . 

Clean  Up  Off-Road  Gas  Equipment  Through  Retrofit 
Controls  and  New  Emissions  Standards  (Spark-Ignited 
Engines  25  hp  and  Greater). 

2004 

2006-2012 

0.8-2.0 . 

2-4. 

SMALL  OFF-RD-1  (ARB)  .... 

Set  Lower  Emission  Standards  for  New  Handheld  Small 
Engines  and  Equipment  (Spark-Ignited  Engines  under 
25  hp  such  as  Weed  Trimmers,  Leaf  Blowers,  and 
Chainsaws). 

2003 

2005 

1-9  . 

0.2. 

SMALL  OFF-RD-2  (ARB)  .... 

Set  Lower  Emission  Standards  for  New  Non-Handheld 
Small  Engines  and  Equipment  (Spark-Ignited  Engines 
under  25  hp  such  as  Lawnmowers). 

2003 

2007 

6.3-7.4 . 

0.6-1 .9. 

MARINE-1  (ARB)  . 

Pursue  Approaches  to  Clean  Up  the  Existing  Harbor 
Craft  Fleet — Cleaner  Engines  and  Fuels. 

2003-2005 

2005 

0.1  . 

2.7. 

MARINE-2  (ARB)  . 

Pursue  Approaches  to  Reduce  Land-Based  Port  Emis¬ 
sions — Alternative  Fuels,  Cleaner  Engines,  Retrofit 
Controls,  Electrification,  Education  Programs,  Oper¬ 
ational  Controls. 

2003-2005 

1 

1 

2003-2010 

1 

i 

1 

0.1  . 

0.1. 

FUEL-2  (ARB)  . 

Set  Low-Sulfur  Standards  for  Diesel  Fuel  for  Trucks/ 
Buses,  Off-Road  Equipment,  and  Stationary  Engines. 

!  2003 

1  2006 

1  Enabling  ... 

Enabling. 

CONS-1  (ARB)  . 

Set  New  Consumer  Products  Limits  for  2006  . 

2003-2004 

2006 

2.3  . 

0. 

CONS-2  (ARB)  . 

Set  New  Consumer  Products  Limits  for  2008-2010  . 

2006-2008 

I  2008-2010 

!  8.5-15 . 

0. 

FVR-1  (ARB)  . 

Increase  Recovery  of  Fuel  Vapors  from  Aboveground 
Storage  Tanks. 

2003 

2007 

i 

0-0.1  . 

1 

0. 

FVR-2  (ARB)  . 

Recover  Fuel  Vapors  from  Gasoline  Dispensing  at  Mari¬ 
nas. 

Implement  Existing  Pesticide  Strategy  . 

1  2006-2009 

2006-2010 

I  0-0.1  . 

0. 

PEST-U  (DPR)  . 

1996-2010 

;  Base-line  .. 

N/A. 

Potential  Range  for  Defined  Near-Term  State  Measures  . 

1  33.3-72.9 

38.4-69.1 

^  We  interpret  our  approval  of  this  measure  as  maintaining  the  status  quo  with  respect  to  the  existing  pesticide  strategy  (i.e.,  the  SIP  will  con 
tinue  to  reflect  the  strategy  as  approved  by  EPA  in  1997). 


In  the  case  of  control  measure  LT/MED-DUTY- 
2,  the  commitment  is  not  ARB's,  but  rather,  the 
Bureau  of  Automotive  Repair’s  (BAR's) 


commitment.  BAR’S  commitment  to  adopt  the 
measure  is  documented  in  appendix  I-l  of  the 
Proposed  2003  State  and  Federal  Strategy  for  the 


California  State  Implementation  Plan  (Au'’ust  25, 
2003). 


63414 


Federal  Register/ Vol.  73,  No.  207 /Friday,  October  24,  2008 / Proposed  Rules 


Assuming  that  the  remaining 
component  of  the  2003  State  Strategy 
adds  to,  but  does  not  replace,  the 
existing  SIP  ozone  strategy,  we  propose 
to  approve  the  State  commitments  with 
respect  to  the  near-term  defined 
measures  listed  in  table  1  as  described 
above  as  strengthening  the  SIP.^^  We 
propose  to  approve  the  State’s 
commitments  with  respect  to  the  near- 
term  defined  measures,  not  as  fulfilling 
any  particular  requirement  under  the 
CAA,  but  as  a  strengthening  of  the 
South  Coast  portion  of  the  California 
SIP.  As  such,  om  proposed  approval  is 
made  under  CAA  sections  110{k)(3)  and 
301(a). 

2.  District’s  Near-Term  Control 
Measures,  Annual  Emissions 
Reductions  Commitment,  and 
Contingency  Measure 

In  2000,  under  CAA  section  110(k)(3), 
we  approved  the  District’s  commitment 
to  adopt  and  implement  the  short-  and 


intermediate-term  control  measures  in 
the  1997/1999  South  Coast  Ozone  SIP 
by  the  dates  specified  to  achieve  the 
identified  emissions  reductions,  and  the 
District’s  commitment  to  adopt  and 
implement  control  measures  to  achieve 
the  identified  annual  emissions 
reduction  commitments  for  1999  to 
2008.i« 

The  2003  South  Coast  AQMP  includes 
an  updated  list  of  commitments  for 
those  District  control  measures  that 
remain  from  the  1997/1999  South  Coast 
Ozone  SIP,  and  a  set  of  new  District 
commitments  to  adopt  near-term  control 
measures.  See  table  2  of  this  document. 
Consistent  with  the  approach  in  the 
1997/1999  South  Coast  SIP,  the  District 
commits  to  meet  the  adoption  dates, 
implementation  dates,  and  emission 
reduction  targets  shown  in  table  2 
(derived  from  table  4-1  of  the  2003 
South  Coast  AQMP),  unless  a  measure, 
in  whole  or  in  part,  is  determined  to  be 
infeasible. 


Also  consistent  with  the  1997/1999 
South  Coast  SIP,  the  District  includes  in 
the  2003  plan  an  additional  enforceable 
commitment  to  achieve  aggregate 
emission  reductions  through  a  schedule 
of  rule  adoption  and  implementation  for 
specific  years.  See  table  3  of  this 
document.  Under  the  2003  South  Coast 
AQMP,  the  District  reserves  the  right  to 
substitute  measures  listed  in  table  2  (of 
this  document)  with  other  measures, 
provided  that  the  given  measure  is 
found  to  be  infeasible  and  that  the 
overall  equivalent  emission  reductions 
by  adoption  and  implementation  dates 
shown  in  tables  3  and  4  (of  this 
document)  are  maintained.  Based  on 
table  1-2  of  the  2007  South  Coast 
AQMP  (June  2007),  we  believe  that  most 
of  the  District’s  near-term  commitments 
with  respect  to  control  measures  for 
which  emission  reductions  targets  are 
identified  have  been  met. 


Table  2~District’s  Near-Term  VOC  and  NOx  Control  Measures 

[Source:  2003  South  Coast  AQMP,  Table  4-1] 


i 

Control  measure 

Title  of  control  measure 

Reduction  tar¬ 
get'  (tons/day) 

Remaining  1997/1999  South  Coast  Ozone  Pian  Controi  Measures 

I 

CTS-07  . 

Further  Emission  Reductions  from  Architectural  Coatings  and  Cleanup  Solvents  (Rule  1113)  (VQC)  . 

8.5 

CTS-10  . 

Miscellaneous  Industrial  Coatings  and  Solvent  Qperations  (VQC) . 

3.0 

FUG-05 .  i 

Emission  Reductions  from  Fugitive  Emissions  Sources  (VQC) . 

2.0 

MSC-01  .  ! 

!  Promotion  of  Lighter  Color  Roofing  and  Road  Materials  and  T ree  Planting  Programs  (All  Pollutants) . 

TBD 

MSC-03  . 

Promotion  of  Catalyst-Surface  Coating  Technology  Programs  (All  Pollutants)  . 

TBD 

PRC-07 . 

Industrial  Process  Qperations  (VQC)  . 

2.0 

WST-01  2  . 

Emission  Reductions  from  Livestock  Waste  (VQC)  . 

4.8 

WST-023  . 

Emission  Reductions  from  Composting . 

1.2 

FSS-04“  . 

Emission  Charges  of  $5,000  per  Ton  of  VQC  for  Stationary  Sources  Emitting  Qver  10  Tons  per  Year 

TBD 

(VQC). 

FLX-01  . 

Economic  Incentive  Programs . 

TBD 

New  Control  Measures 


CMB-10  . 

Additional  NQx  Reductions  for  RECLAIM  (NQx)  . 

3.0 

MSC-05  . 

Truck  Stop  Electrification  (NQx)  . 

2.1 

MSC-07  . 

Natural  Gas  Fuel  Specifications  (NQx)  . 

TBD 

MSC-08  . 

Further  Emission  Reductions  from  Large  VQC  Sources  (VQC)  . 

TBD 

FSS-055  . 

Mitigation  Fee  Program  for  Federal  Sources  (All  Pollutants) . 

TBD 

FSS-06  . 

Further  Emission  Reductions  from  In-Use  Qff-Road  Vehicles  and  Equipment  (VQC,  NQx,  PMio) . 

TBD 

FSS-07  . 

Emission  Fee  Program  for  Port-related  Mobile  Sources  (All  Pollutants)  . 

TBD 

Total  . 

VQC  . 

21.5 

NQx  . 

5.1 

’The  emission  reductions  estimates  are  based  on  the  2010  planning  inventory  in  the  2003  South  Coast  AQMP.  The  District  notes  that  the  ac¬ 
tual  reductions  are  subject  to  change  during  the  rulemaking  process  based  on  the  latest  available  emission  inventory  data. 

2  Previously  approved  in  connection  with  the  PMio  portion  of  the  2003  South  Coast  AQMP.  See  70  FR  69081  (November  14,  2005). 

3  Previously  approved  in  connection  with  the  PMio  portion  of  the  2003  South  Coast  AQMP.  See  70  FR  69081  (November  14,  2005). 

“The  measure  is  intended  to  achieve  reductions  after  the  2010  attainment  date. 

5  Proposed  for  disapproval  herein. 


In  the  alternative,  if  ARB  indicates  an  intention 
to  replace  the  existing  SIP  ozone  strategy  by  the 
commitment  for  near-term  measures  shown  in  table 
1  of  this  document,  then  we  propose  to  disapprove 
the  set  of  defined  measures  on  the  basis  that  the 
State  has  not  provided  a  demonstration  that 


replacement  of  the  existing  SIP  ozone  strategy  by 
the  set  of  measures  in  table  1  would  not  interfere 
with  attainment  or  maintenance  of  the  NAAQS  or 
any  other  applicable  requirement  of  the  Act.  See 
CAA  section  110(1). 


'®Our  approval  made  enforceable  the  District’s 
commitment  to  achieve  the  overall  emissions 
reduction  schedule  and  creates  the  possibility  of 
District  control  measure  adjustments  and 
substitutions  under  the  approved  SIP,  so  long  as  the 
overall  emission  reductions  obligations  are  met. 
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Based  on  our  review  of  the  District’s 
updated  strategy  in  the  2003  South 
Coast  AQMP  for  achieving  near-term 
emissions  reductions,  and  the  progress 
the  District  has  achieved  to  date  in 


implementing  the  measures,  we  propose 
to  approve  the  District’s  commitment  to 
adopt  the  near-term  measures  listed  in 
table  2  (except  for  FSS-05,  as  described 
below)  and  commitment  to  achieve 


aggregate  emissions  reductions  through 
the  rule  and  adoption  schedule  shown 
in  table  3. 


Table  3— District’s  Near-Term  VOC  and  NOx  Emissions  Reductions  Commitment  To  Be  Achieved  Through 

Rule  Adoption  and  Implementation  ‘ 

[Source:  2003  South  Coast  AQMP,  Table  4-8A] 


Year 


2002 

2003 

2004 

2005 

2006 

2007 

2008 

2009 

2010 


Total 


VOC 


Based  on 
adoption  date 


0.6 

16.9 

2.0 

2.0 


21.5 


Based  on 
implementation 
date 


0.6 


4.8 

2.0 

12.1 


2.0 

21.5 


NO> 


Based  on 
adoption  date 


3.0 

2.1 


5.1 


Based  on 
implementation 
date 


2.1 


3.0 

5.1 


In  tons  per  day  based  on  the  2010  planning  inventory  in  the  2003  South  Coast  AQMP. 


Like  the  State  defined  control 
measures  discussed  above,  we  propose 
to  approve  the  District’s  updated 
strategy  for  near-term  emissions 
reductions  in  the  2003  South  Coast 
AQMP,  not  as  fulfilling  any  particular 
requirement  under  the  CAA,  but  as  a 
strengthening  of  the  South  Coast  portion 
of  the  California  SIP.  As  such,  our 
proposed  approval  is  made  under  CAA 
sections  110(k)(3)  and  301(a). 

One  particular  District  control 
measure,  FSS-05  (“Mitigation  Fee 
Program  for  Federal  Sources”),  assigns 
to  EPA  the  responsibility  of  adopting  a 
mitigation  fee  program.  See  page  4-17  of 
the  2003  South  Coast  AQMP.  Under  this 
program,  the  mitigation  fee  would  be  ' 
paid  by  the  owners  of  such  sources  as 
aircraft,  ocean-going  vessels,  trains,  and 
pre-empted  off-road  equipment  (that  are 
under  the  jurisdiction  of  EPA)  through 
EPA  rulemaking  and/or  EPA  grants  to 
the  District.  The  District  would  then  use 
the  monies  collected  to  implement 
strategies  for  both  federal  and  non- 
federal  sources  to  achieve  equivalent 
reductions  for  SIP  purposes.  We 
propose  to  disapprove  this  particular 
control  measure  on  the  grounds  that 
States  are  not  given  the  authority  under 
the  CAA  to  assign  emission  reductions 
responsibilities  to  the  Federal 
Government.  For  a  detailed  discussion 
of  EPA’s  view  on  “federal  assignments,” 
see  EPA’s  final  rule  approving  the  1994 
Ozone  SIP  (62  FR  1150,  at  1152-1155 
(January  8,  1997). 

Under  the  2003  South  Coast  AQMP, 
the  expected  progress  in  meeting  the 
AQMP  attainment  goals,  measured  in 


terms  of  emission  reductions,  is  verified 
through  the  annual  auditing  program 
called  the  Reasonable  Further  Progress 
(RFP)  program.  In  the  event  the  RFP 
program  shows  that  the  implementation 
of  the  plan  is  not  providing  adequate 
progress  and  the  interim  emission 
reduction  goals  have  not  been  met,  the 
District  must  take  action  to  bring 
forward  measures  that  are  scheduled  for 
later  adoption  or  implementation,  or  to 
implement  certain  other  contingency 
measures.  See  section  2  of  appendix  IV- 
A  of  the  2003  South  Coast  AQMP.  With 
respect  to  progress  towards  the  1-hour 
ozone  NAAQS,  the  2003  South  Coast 
AQMP  includes  one  contingency 
measure,  CTY-01 — Accelerated 
Implementation  of  Control  Measures, 
that  would  accelerate  the  starting 
implementation  date  for  the  stationary 
and  mobile  source  control  measures  that 
have  implementation  dates  on  and  after 
2004.  The  original  and  revised  (i.e., 
under  CTY-01)  starting  implementation 
dates  of  the  stationary  and  mobile 
source  control  measures  affected  by  the 
contingency  measure  are  shown  in  table 
2  of  chapter  9  of  the  2003  South  Coast 
AQMP.  As  noted  above,  we  believe  that 
most  of  the  District’s  near-term 
commitments  to  adopt  defined  measures 
have  been  met. 

Based  on  our  review  of  contingency 
measure  strategy,  and  the  progress  the 
District  has  achieved  to  date  in 
implementing  the  measures,  we  propose 
to  approve  CTY-01  (except  for  the 
individual  FSS-05,  which  we  are 
proposing  to  disapprove  for  the  reasons 
given  above)  as  a  strengthening  of  the 


South  Coast  portion  of  the  California 
SIP.’^  As  such,  our  proposed  approval 
is  made  under  CAA  sections  110(k)(3) 
and  301(a). 

3.  District’s  Black  Box  Emissions 
Reduction  Commitment 

In  2000,  we  approved  the  District’s 
commitment  to  adopt  and  implement 
the  long-term  “black  box”  control 
measures  in  the  1997/1999  South  Coast 
Ozone  Plan  by  the  dates  specified  to 
achieve  the  identified  emissions 
reductions  under  CAA  sections 
110(k)(3)  and  182(e)(5).  See  65  FR 
18903,  at  18905  (April  10,  2000). 

In  the  1997/1999  South  Coast  SIP,  the 
District  calculated  that  the  remaining 
portion  of  its  “black  box”  commitment 
amounted  to  28  tpd  of  VOC.  In  the  2003 
South  Coast  AQN^,  the  District 
contends  that,  after  implementation  of 
its  proposed  near-term  measures,  the 
District  would  be  exceeding  its  emission 
target  in  the  1997/1999  South  Coast  SIP 
by  about  65  tpd  of  VOC.  As  such,  the 
District’s  “black  box”  commitment  in 
the  1997/1999  South  Coast  SIP  of  28  tpd 
has  been  fulfilled.  Nonetheless,  in  view 
of  the  magnitude  of  the  reductions  now 
understood  to  be  needed  for  attainment 
of  the  1-hour  ozone  NAAQS  in  the 
South  Coast,  the  District  has  adopted  an 
additional  “black  box”  commitment  of 


’'*We  are  proposing  in  this  document  to 
disapprove  the  rate-of-progress  demonstration  in 
the  2003  South  Coast  AQMP,  but  we  note  that  CTY- 
01,  by  its  terms,  could  be  triggered  under  the 
District’s  RFP  program  regardless  of  our  action  on 
the  ROP  demonstration. 
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31  tpd  as  shown  in  table  4  of  this 
document. 

Table  4— District’s  Black  Box  VOC  Emission  Reductions  Commitment  To  Be  Achieved  Through  Rule 

Adoption  and  Implementation 

[Source:  2003  South  Coast  AQMP,  Table  4-8B] 


'  Year 

VOC  (2010  planning  inventory, 
tons/day) 

Based  on 
adoption  date 

Based  on 
implementation 
date ' 

2005  . . . 

4.0 

?nnfi  . ! . 

10.0 

2007  . 

10.0 

3.0 

2008  . 

7.0 

10.0 

2009  . 

11.0 

2010  . . . 

7.0 

31.0 

31.0 

’  Represents  the  final,  full  implementation  date;  typically  a  rule  contains  multiple  implementation  dates. 


As  described  in  the  2003  South  Coast 
AQMP  (appendix  IV-A,  section  1,  group 
8),  the  District’s'“black  box” 
commitment  is  organized  into  two  tiers. 
The  first  tier  targets  (but  is  not  limited 
to)  stationary  source  categories 
including  miscellaneous  industrial 
coatings  and  solvent  operations,  fugitive 
sources,  and  industrial  process 
operations.  The  second  tier  targets  all. 
stationary  source  categories  for  which 
feasible  reductions  can  be  identified. 

We  propose  to  approve  the  District’s 
new  “black  box”  commitment  in  the 
2003  South  Coast  AQMP,  not  as 
fulfilling  any  particular  requirement 
under  the  CAA,  but  as  a  strengthening 
of  the  South  Coast  portion  of  the 
California  SIP.  As  such,  our  proposed 
approval  is  made  under  CAA  sections 
110(k)(3)  and  301(a). 

4.  Black  Box  Emissions  Reduction 
Assignment  to  the  Federal  Government 

Lastly,  the  2003  South  Coast  AQMP 
allocates  a  portion  of  the  “black  box”  to 
the  Federal  Government.  The  “federal 
assignment”  in  the  2003  South  Coast 
AQMP  calls  for  the  Federal  Government 
to  achieve  emissions  reductions  of  68 
tpd  NOx  and  18  tpd  VOC  in  the  South 
Coast  by  2010.  As  discussed  above  in 
connection  with  District  measure  FSS- 
05,  we  propose  to  disapprove  this 
assignment  on  the  grounds  that  States 
are  not  given  the  authority  under  the 
CAA  to  assign  emission  reductions 
responsibilities  to  the  Federal 
Government. 

D.  Attainment  Demonstration 

All  1-hour  ozone  areas  classified  as 
serious  or  above  must  demonstrate 
attainment  “as  expeditiously  as 
practicable”  but  not  later  than  dates 


specified  in  CAA  section  181(a),  which 
establishes  for  extreme  areas  a  deadline 
of  November  15,  2010.  For  purposes  of 
demonstrating  attainment,  CAA  section 
182(c)(2)(A)  requires  serious,  severe, 
and  extreme  areas  to  use  photochemical 
grid  modeling  or  an  anal^ical  method 
EPA  determines  to  be  as  effective. 

In  2000,  we  approved  the  attainment 
demonstration  for  the  1-hour  ozone 
NAAQS  in  the  1997  South  Coast  AQMP, 
as  amended  by  the  District  in  1999,  as 
meeting  the  requirements  of  CAA 
sections  182(c)(2)  and  (e).  See  65  FR 
18903,  at  18905  (April  10,  2000).  The 
District  revised  the  1-hour  ozone 
attainment  demonstration  in  the  2003 
South  Coast  AQMP  in  light  of  updated 
emissions  inventories  that  show  higher 
mobile  source  emissions  than  prior 
projections  and  updated  modeling  that 
indicates  a  lower  carrying  capacity  in 
the  air  basin.  The  District  describes  the 
methods,  assumptions  and  results  of  the 
modeling  effort  in  chapter  5  of  the  main 
body  of  the  AQMP  and  provides  more 
details  on  the  modeling  effort  in 
appendix  V. 

"The  2003  South  Coast  AQMP’s 
modeled  attainment  demonstration  for 
1-hour  ozone  relies  upon  emission 
reductions  from  the  ARB’s  control 
strategy  as  set  forth  in  the  2003  State 
Strategy,  most  of  which  was  withdrawn 
by  ARB  on  February  13,  2008.  As  a 
result,  we  need  not  conduct  a  detailed 
review  of  the  modeling  to  conclude  that 
the  2003  South  Coast  AQMP  does  not 
meet  the  CAA  section  182(c)(2)(A) 
requirement  for  a  demonstration  of 
attainment  of  the  1-hour  ozone  NAAQS 
by  the  applicable  attainment  date  (in 
this  case,  2010).  EPA  proposes  to 
disapprove  the  ozone  plan  with  respect 
to  the  attainment  demonstration 


requirements  of  CAA  section 
182(c)(2)(A),  because  of  the  deficiencies 
in  the  control  measiu^  portions  of  the 
plan  resulting  from  the  withdrawal  of 
the  State’s  emission  reduction 
commitments  in  the  2003  State  Strategy. 

E.  Quantitative  Milestones- and 
Reasonable  Further  Progress  (RFP) 

CAA  section  172(c)(2)  requires 
nonattainment  area  plans  to  provide  for 
reasonable  further  progress  (RFP)  which 
is  defined  in  section  171(1)  as  such 
annual  incremental  reductions  in 
emissions  as  are  required  in  part  D  or 
may  reasonably  be  required  by  the 
Administrator  in  order  to  ensure 
attainment  of  the  relevant  NAAQS  by 
the  applicable  date. 

CAA  section  182(c)(2)  require  that 
serious  and  above  area  SIPs  include 
rate-of-progress  (ROP)  quantitative 
milestones  that  are  to  be  achieved  every 
3  years  after  1996  until  attainment.  For 
ozone  areas  classified  as  serious  and 
above,  section  182(c)(2)  requires  that  the 
SIP  must  provide  for  reductions  in 
ozone-season,  weekday  VOC  emissions 
of  at  least  3  percent  per  year  net  of 
growth  averaged  over  each  consecutive 
3-year  period.  This  is  in  addition  to  the 
15  percent  reduction  over  the  first  6- 
year  period  required  by  CAA  section 
182(b)(1)  for  areas  classified  as  moderate 
and  above.  The  CAA  requires  that  these 
milestones  be  calculated  from  the  1990 
inventory  after  excluding,  among  other 
things,  emission  reductions  from  “(ajny 
measure  related  to  motor  vehicle 
exhaust  or  evaporative  emissions 
promulgated  by  the  Administrator  by 
January  1, 1990”  and  emission 
reductions  from  certain  federal  gasoline 
volatility  requirements.  CAA  section 
182(b)(l)(B)-(D).  EPA  has  issued 
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guidance  on  meeting  1-hour  ozone  ROP 
requirements.  See  General  Preamble  at 
13516  and  “Guidance  on  the  Post-1996 
Rate-of-Progress  Plan  and  the 
Attainment  Demonstration,”  EPA— 452/ 
R-93-015,  OAQPS,  EPA,  February  18, 
1994  (corrected). 

CAA  section  182(c)(2)(C)  allows  for 
NOx  reductions  which  occur  after  1990 
to  be  used  to  meet  the  post-1996  ROP 
emission  reduction  requirements, 
provided  that  such  NOx  reductions 
meet  the  criteria  outlined  in  the  CAA 
and  EPA  guidance.  The  criteria  require 
that:  (1)  The  sum  of  all  creditable  VOC 
and  NOx  reductions  must  meet  the  3 
percent  per  year  ROP  requirement;  (2) 
the  substitution  is  on  a  percent-for- 
percent  of  adjusted  base  year  emissions 
basis  for  the  relevant  pollutant;  and  (3) 
the  sum  of  all  substituted  NOx 
reductions  cannot  be  greater  than  the 
cumulative  NOx  reductions  required  by 
the  modeled  attainment  demonstration. 
See  General  Preamble  at  13517  and 
“NOx  Substitution  Guidance,”  OAQPS, 
EPA,  December  1993.  Our  guidance  in 
the  General  Preamble  states  that  by 
meeting  the  specific  ROP  milestones 
discussed  above,  the  general  REP 
requirements  in  CAA  section  172(c)(2) 
will  also  be  satisfied.  See  the  General 
Preamble  at  13518. 

In  2000,  we  approved  the  revised  ROP 
demonstration  for  the  milestone  years 
1999,  2002,  2005,  2008,  and  2010  in  the 
1999  amendment  to  the  1997  South 
Coast  AQMP,  as  meeting  the 
requirements  of  CAA  sections  172(c)(2) 
and  182(c)(2).  See  65  FR  18903,  at  18905 
(April  10,  2000).  The  2003  South  Coast 
AQMP  includes  a  revised  demonstration 
for  milestone  years  2005,  2008,  and 
2010.  See  pages  6-6  through  6-9  of  the 
AQMP.  The  revised  ROP  demonstration 
in  the  2003  South  Coast  AQMP  does  not 
rely  on  emissions  reductions  from  any 
new  control  measures  in  the  plan  but 
relies  only  on  VOC  and  NOx  emission 
reductions  from  existing  District  and 
ARB  rules.  For  the  milestone  years  2005 
and  2008,  the  ROP  demonstration  shows 
that  baseline  VOC  emission  levels  are 
below  the  target  levels.  In  2010, 
however,  the  VOC  reductions  in  the 
baseline  are  insufficient  to  meet  the 
target,  and  thus,  the  plan  relies  in  part 
on  NOx  substitution. 

Our  review  of  the  ROP  demonstration 
in  the  2003  South  Coast  AQMP  reveals 
a  flaw  in  the  calculation  method.  The 
demonstration  purports  to  adjust 
emissions  for  the  base  year  (1990)  to 
remove  the  benefit  of  the  pre-1990 
Federal  motor  vehicle  control  program 
(FMVCP)  and  certain  federal  gasoline 
volatility  requirements,  as  is  required 
under  the  CAA,  but  the  adjustment  in 
the  ROP  table  for  NOx  (table  6-3b  in  the 


AQMP)  has  been  set  at  zero,  which 
cannot  be  correct.  Given  the  minimal 
explanation  for  how  the  adjustment  was 
determined,  we  can  only  presume  that 
the  same  calculation  method  was  used 
for  the  VOC  table  (table  6-3 a). 

Therefore,  we  conclude  that  the 
calculation  methods  used  to 
demonstrate  rate-of-progress  for  2005, 
2008,  and  2010  are  incorrect,  and  on 
that  basis,  we  propose  to  disapprove  the 
revised  rate-of-progress  demonstration 
in  the  2003  South  Coast  AQMP  as 
failing  to  meet  the  requirements  of  CAA 
sections  172(c)(2)  and  182(c)(2). 

F.  Transportation  Control  Measures  To 
Offset  Growth  in  Motor  Vehicle 
Emissions 

Section  182(d)(1)(A)  of  the  CAA 
requires  nonattainment  areas  classified 
as  severe  or  above  to  adopt  and  submit 
transportation  control  measures  (TCMs) 
sufficient  to  offset  any  growth  in 
emissions  from  growth  in  vehicle-miles- 
traveled  (VMT)  or  number  of  vehicle 
trips  and  to  provide  for  ROP.  EPA’s 
interpretation  of  this  provision  allows 
areas  to  satisfy  the  requirement  if  they 
demonstrate  that  emissions  from  motor 
vehicles  decline  each  year  through  the 
attainment  year.  See  the  General 
Preamble  at  13521-13522.  The  2003 
South  Coast  SIP  refers  to  the  TCMs  in 
appendix  IV-C  of  the  2003  South  Coast 
AQMP  as  the  basis  for  compliance  with 
the  CAA  requirement  in  section 
182(d)(1)(A).  See  page  6-10  of  the  2003 
South  Coast  AQMP.  As  noted  in  section 
II. E  of  this  document,  the  TCM  portion 
of  the  2003  South  Coast  AQMP, 
including  appendix  IV-C,  was 
withdrawn,  and  thus,  it  cannot  serve  as 
the  basis  for  meeting  the  requirement. 

However,  by  letter  dated  September 
10,  2008,  the  District  provided 
supplemental  motor  vehicle  emissions 
data  drawn  largely  from  emissions 
inventory  estimates  presented  in 
appendix  III  of  the  2003  South  Coast 
AQMP.  See  letter  from  Elaine  Chang, 
DrPH,  Deputy  Executive  Officer, 
SCAQMD,  to  Matt  Haber,  Deputy 
Director,  Air  Division,  EPA  Region  IX, 
September  10,  2008.  Based  on  the 
emission  data  presented  in  appendix  III 
of  the  South  Coast  AQMP  and  the 
supplemental  information  provided  by 
SCAQMD  on  September  10th,  we  find 
that  baseline  motor  vehicle  emissions  in 
the  South  Coast  decline  each  year  from 
2003  to  the  attainment  year  (2010),  and 
that,  as  a  result,  no  TCMs  need  be 
included  in  the  plan  to  offset  motor 
vehicle  emissions  for  the  purposes  of 
CAA  section  182(d)(1)(A).  We  therefore 
propose  to  approve  the  2003  South 
Coast  SIP,  as  supplemented  on 
September  10,  2008,  as  meeting  the 


TCM  offset  requirement  under  CAA 
section  182(d)(1)(A). 

G.  Nitrogen  Dioxide  Maintenance 
Demonstration 

In  1998,  EPA  approved  the  nitrogen 
dioxide  maintenance  plan  that  was 
included  as  an  element  of  the  1997 
South  Coast  AQMP.  The  2003  South 
Coast  SIP  updates  the  original 
maintenance  plan  with  more  current  air 
monitoring  data  and  emissions  ♦ 

estimates  and  projections.  See  page 
6-11  of  the  2003  South  Coast  AQMP.  In 
support  of  its  conclusion  that  the 
updated  plan  demonstrates  maintenance 
of  the  nitrogen  dioxide  NAAQS, 
SCAQMD  refers  to  ambient  monitoring 
data  that  continues  to  show 
concentrations  below  the  NAAQS  and 
to  the  downward  trend  in  baseline  NOx 
emissions. 

Based  on  our  review  of  the  monitoring 
data  presented  in  chapter  2  of  the  2003 
South  Coast  AQMP,  which  show  a 
maximum  concentration  in  2001  among 
the  23  monitoring  stations  of  less  than 
80%  of  the  NAAQS,  and  the  emissions 
estimates  presented  in  chapter  3,  which 
show  a  decline  from  nearly  1,300  tpd 
(winter  season)  of  NOx  in  1997,  to  1,000 
tpd  in  2006,  to  820  tpd  in  2010,  we 
agree  with  SCAQMD  that  the  2003 
South  Coast  AQMP  demonstrates 
maintenance  of  the  nitrogen  dioxide 
NAAQS. 20  Therefore,  we  propose  to 
approve  the  update  of  the  NO2 
maintenance  demonstration  in  the  2003 
South  Coast  SIP. 

H.  Motor  Vehicle  Emissions  Budgets 
(MVEBs) 

Under  section  176(c)  of  the  CAA, 
transportation  plans,  programs  and 
projects  in  nonattainment  or 
maintenance  areas  that  are  funded  or 
approved  under  title  23  U.S.C.  and  the 
Federal  Transit  Laws  (49  U.S.C.  Chapter 
53)  must  conform  to  the  applicable  SIP. 

Unlike  ozone,  which  peaks  in  the  South  Coast 
in  the  summer  and  early  fall  months,  NO2  generally 
peaks  in  the  late  fall  and  winter  months.  The  use 
of  a  planning  inventory  (winter  season)  rather  than 
an  annual-average  inventory  to  update  the 
maintenance  demonstration  for  the  annual  NO2 
NAAQS  is  consistent  with  the  original  NO2 
maintenance  demonstration  from  the  1997  South 
Coast  AQMP,  which  we  approved  in  1998  (63  FR 
39747,  July  24, 1998).  In  the  1997  South  Coast 
AQMP,  the  District  demonstrated  maintenance  of 
the  annual  NO2  NAAQS  using  a  linear  rollback 
approach  and  baseline  planning  inventories  (winter 
season)  for  NO,\  to  project  future-year  annual  NOx 
concentrations  from  baseline  annual  NOx 
concentrations  for  several  key  locations  in  the 
South  Coast  representative  of  areas  with  historically 
higher  NO2  concentrations.  Projected  future-year 
annual  NO2  concentrations  were  then  determined 
from  projected  annual  NOx  concentrations  using 
average  NO2/NOX  ratios  measured  at  the  key 
locations.  See  chapter  1  of  appendix  V  to  the  1997 
South  Coast  AQMP  (November  1996). 
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In  short,  a  transportation  plan  and 
program  are  deemed  to  conform  to  the 
applicable  SIP  if  the  emissions  resulting 
from  the  implementation  of  that 
transportation  plan  and  program  are  less 
than  or  equal  to  the  MVEBs  established 
in  the  control  strategy  SIPs  for  the 
attainment  year,  ROP  years, 
maintenance  year  and  other  analysis 
years.  See,  generally,  40  CFR  part  93. 

On  March  11,  2004,  we  found  the 
NOx  and  VOC  MVEBs  for  ozone,  and 
the  NOx  MVEB  for  nitrogen  dioxide,  in 
the  2003  South  Coast  SIP  to  be  adequate 
for  trcmsportation  conformity  purposes. 
Letter  from  Deborah  Jordan,  EPA  to 
Catherine  Witherspoon,  ARB,  March  11, 
2004.  A  table  attached  to  the  letter 
summarized  our  adequacy 
determination.  Our  notice  of  adequacy 
for  these  budgets  was  published  in  the 
Federal  Register  on  March  25,  2004  at 
69  FR  15325  and  was  effective  15  days 
later,  on  April  9,  2004.  We  are  now 
proposing  to  disapprove  the  VOC  and 
NOx  MVEBs  for  1-hour  ozone,  and  to 
approve  the  NOx  MVEB  for  nitrogen 
dioxide,  for  transportation  conformity 
purposes. 

With  respect  to  ozone,  we  propose  to 
disapprove  the  VOC  and  NOx  budgets 
based  on  our  proposed  disapprovals  of 
the  1-hour  ozone  ROP  and  attainment 
demonstrations  as  discussed  above.  As 
such,  we  conclude  that  the  VOC  and 
NOx  MVEBs  in  the  2003  South  Coast 
SIP,  when  considered  together  with  all 
other  emissions  sources,  are  not 
consistent  with  applicable  requirements 
for  RFP  and  attainment  for  the  1-hour 
ozone  NAAQS  because  the  plan  revision 
as  a  whole  does  not  provide  for  RFP  and 
attainment.  While  we  are  proposing  to 
disapprove  these  1-hour  ozone  budgets 
into  the  SIP,  it  should  be  noted  that  they 
would  not  be  used  for  future  conformity 
determinations  even  if  we  were  to 
approve  them.  This  is  because  EPA  has 
revoked  the  1-hour  ozone  standard  and 
transportation  conformity 
determinations  are  no  longer  required 
for  that  air  quality  standard,  and 
because  we  have  already  found  VOC 
and  NOx  MVEBs  adequate  for  the 
8-hour  ozone  stemdard.  See  73  FR  28110 
(May  15,  2008),  as  corrected  at  73  FR 
34837  (June  18,  2008). 

With  respect  to  nitrogen  dioxide,  we 
propose  to  approve  the  NOx  MVEB  of 
686  tpd  (winter  season)  for  years  2003 
and  2010.21  Use  of  a  planning  inventory 


In  table  6-7  of  the  2003  South  Coast  AQMP,  a 
footnote  to  the  NOx  MVEB  states;  “2003  budget 
applicable  to  future  years,  including  the  last  year 
of  maintenance  plan  (i.e.,  2010).”  We  interpret  this 
language  as  establishing  a  MVEB  for  year  2003  and 
for  year  2010  and  not  as  establishing  a  budget  for 
each  intervening  year  and  the  years  after  2010.  An 
interpretation  otherwise  would  be  unreasonable  in 


(winter)  in  the  2003  South  Coast  AQMP 
as  the  basis  for  the  updated 
maintenance  demonstration  (and 
corresponding  NOx  MVEB)  for  the 
annual  NO2  NAAQS  is  consistent  with 
the  approach  we  approved  in  the 
original  NO2  maintenance  plan  from  the 
1997  South  Coast  AQMP,  as  discussed 
above.  The  NOx  MVEB  is  shown  in 
table  6-7  of  the  2003  South  Coast 
AQMP,  and,  as  shown  in  that  table,  the 
NOx  MVEB  for  nitrogen  dioxide  reflects 
baseline  2003  motor  vehicle  emissions 
(shown  in  more  detail  in  table  C-5  in 
attachment  C  to  appendix  III  of  the  2003 
South  Coast  AQMP),  and  as  reduced 
slightly  by  the  emissions  reductions 
attributed  to  the  District’s  adopted 
employer-based  trip  reduction  rule 
(District  rule  2202)  and  State-adopted 
vehicle  inspection  and  maintenance 
program  (I/M)  improvements  not 
accounted  for  in  the  baseline  motor 
vehicle  estimate.  The  baseline  motor 
vehicle  estimates  are  based  on  ARB’s 
motor  vehicle  emissions  factor  model, 
EMFAC2002,  which  was  approved  by 
EPA  on  April  1,  2003  (68  FR  15720)  and 
the  most  recent  planning  and  vehicle 
activity  data  then  available.22 

The  baseline  emissions  inventories, 
which  reflect  baseline  motor  vehicle 
emissions  as  well  as  baseline  emissions 
for  all  other  source  categories,  show  a 
decline  in  NOx  emissions  through  2010, 
and  even  if  motor  vehicle  emissions 
estimates  in  2010  were  equal  to  the  2003 
MVEB  of  686  tpd,  overall  baseline  NOx 
emissions  in  2010  would  still  be  less 
than  the  corresponding  estimate  for 
2003,  an  attainment  year,  and  thus  we 
find  the  NOx  MVEB  for  2003,  when 
considered  with  all  other  emissions 
sources,  to  be  consistent  with  continued 
maintenance  of  the  nitrogen  dioxide 
NAAQS  through  2010. 

IV.  Public  Comment  and  Final  Action 

Under  section  110(k)(3)  of  the  CAA, 
and  for  the  reasons  discussed  above, 
EPA  proposes  the  following  action  on 
the  2003  State  Strategy,  as  submitted  on 
January  9,  2004: 

(1)  Approval  of  commitments  by  State 
agencies  to  develop  and  propose  16 
near-term  defined  control  measures  (15 


that  it  would  necessitate  a  conformity 
determination  for  NO2  by  SCAG  for  each  of  the 
intervening  years  and  for  an  indeterminate  number 
of  future  years. 

22  On  January  18,  2008,  we  approved  an  updated 
version  of  EMFAC,  EMFAC2007,  for  use  by 
California  state  and  local  governments  to  meet  CAA 
requirements.  See  73  FR  3464.  We  are  proposing 
approval  of  the  NOx  budgets  for  NO2  in  the  2003 
South  Coast  AQMP  despite  the  fact  that  they  reflect 
an  earlier-approved  version  of  EMFAC 
{EMFAC2002)  because  the  e^^'lier  version  was  the 
one  approved  at  the  time  when  the  2003  South 
Coast  SIP  was  submitted  to  EPA. 


for  ARB  and  1  for  BAR)  to  achieve 
specified  emissions  reductions  in  the 
South  Coast  as  listed  in  table  1  of  this 
document  and  the  continuation  of  the 
existing  pesticide  strategy. 

Also  under  section  110(k)(3)  of  the 
CAA,  and  for  the  reasons  discussed 
above,  EPA  proposes  the  following 
actions  on  the  2003  South  Coast  SIP,  as 
submitted  on  January  9,  2004: 

(1)  Approval  of  base  yeeu'  and 
projected  baseline  emission  inventories 
under  CAA  sections  172(c)(3)  and 
182(a)(1); 

(2)  Approval  of  the  District’s 
commitment  to  adopt  and  implement 
near-term  control  measures  as  shown  in 
table  2  of  this  document  (except  FSS- 
05),  the  District’s  commitment  to 
achieve  emissions  reduction  through  a 
schedule  of  adoption  and 
implementation  as  shown  in  table  3  of 
this  document,  and  the  District’s 
contingency  measure  CTY-01 
(“Accelerated  Implementation  of 
Control  Measures”),  as  strengthening 
the  SIP; 

(3)  Disapproval  of  District  control 
measure  FSS-05  (“Mitigation  Fee 
Program  for  Federal  Sources”)  that 
assigns  control  measure  responsibility 
to  the  Federal  Government; 

(4)  Approval  of  District’s  “black  box” 
VOC  emission  reduction  commitment  of 
31  tpd; 

(5)  Disapproval  of  the  “black  box” 
emission  reduction  commitment  of  68 
tpd  of  NOx  and  18  tpd  of  VOC  assigned 
to  the  Federal  Government; 

(6)  Disapproval  of  the  attainment 
demonstration  because  control  measures 
upon  which  the  demonstration  relies 
have  been  withdrawn; 

(7)  Disapproval  of  the  reasonable 
further  progress  demonstration  because 
the  calculations  do  not  properly  account 
for  the  emissions  reductions  from  the 
pre-1990  FMVCP  and  certain  federal 
gasoline  volatility  requirements; 

(8)  Approval  of  the  demonstration 
that  no  TCM  offsets  are  required  under 
CAA  section  182(d)(1)(A)  based  on 
baseline  motor  vehicle  emissions 
projections  as  supplemented  hy  the 
District; 

(9)  Approval  of  the  revised  nitrogen 
dioxide  maintenance  demonstration 
based  on  the  downward  trend  in 
baseline  NOx  emissions; 

(10)  Disapproval  of  the  1-hour  ozone 
(VOC  and  NOx)  motor  vehicle  emissions 
budgets  in  the  wake  of  proposed 
disapprovals  of  the  rate-of-progress  and 
attainment  demonstrations;  and 

(11)  Approval  of  the  nitrogen  dioxide 
motor  vehicle  emissions  budget  of  686 
tpd  (year  2003),  winter  planning 
inventory. 
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No  sanctions  clocks  or  FIP 
requirement  would  be  triggered  by  our 
disapprovals,  if  finalized,  because  the 
approved  SIP  already  contains  the  plan 
elements  that  we  are  proposing  to 
disapprove.  A  disapproval  of  the 
revisions  to  the  already-approved 
elements  would  not  alter  the  fact  that 
the  SIP  already  meets  these  statutory 
requirements. 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  document 
and  will  accept  comments  for  the  next 
30  days.  These  comments  will  be 
considered  before  taking  final  action. 

V.  Statutory  and  Executive  Order 
Reviews 

Under  the  Clean  Air  Act,  the 
Administrator  is  required  to  approve  a 
SIP  submission  that  complies  with  the 
provisions  of  the  Act  and  applicable 
Federal  regulations.  42  U.S.C.  7410(k); 

40  CFR  52.02(a).  Thus,  in  reviewing  SIP 
submissions,  EPA’s  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act. 
Accordingly,  this  action  merely 
proposes  to  approve  state  law  as 
meeting  Federal  requirements  and  does 
not  impose  additional  requirements 
beyond  those  imposed  by  state  law.  For 
that  reason,  this  proposed  action; 

•  Is  not  a  “significant  regulatory 
action”  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866  (58  FR  51735, 
October  4,  1993); 

•  Does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  etseq.y, 

•  Is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.y, 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4); 

•  Does  not  have  Federalism 
implications  as  specified  in  Executive 
Order  13132  (64  FR  43255,  August  10, 
1999); 

•  Is  not  an  economically  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23,  1997); 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (66  FR 
28355,  May  22,  2001); 

•  Is  not  subject  to  requirements  of 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  because 
application  of  those  requirements  would 


be  inconsistent  with  the  Clean  Air  Act; 
and 

•  Does  not  provide  EPA  with  the 
discretionary  authority  to  address,  as 
appropriate,  disproportionate  human 
health  or  environmental  effects,  using 
practicable  and  legally  permissible 
methods,  under  Executive  Order  12898 
(59  FR  7629,  February  16,  1994). 

In  addition,  this  proposed  rule  does 
not  have  tribal  implications  as  specified 
by  Executive  Order  13175  (65  FR  67249, 
November  9,  2000),  because  the  SIP  is 
not  approved  to  apply  in  Indian  country 
located  in  the  state,  and  EPA  notes  that 
it  will  not  impose  substantial  direct 
costs  on  tribal  governments  or  preempt 
tribal  law. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Oxides  of  nitrogen.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  October  15,  2008. 

Wayne  Nastri, 

Regional  Administrator,  Region  IX. 

[FR  Doc.  E8-25468  Filed  10-23-08;  8:45  am] 
BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R09-OAR-2006-0869,  FRL-8721-6] 

Revisions  to  the  California  State 
Implementation  Plan,  San  Diego 
County  Air  Pollution  Control  District, 
San  Joaquin  Valley  Air  Poliution 
Control  District,  and  Ventura  County 
Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  San  Diego  County  Air 
Pollution  Control  District  (SDCAPCD), 
San  Joaquin  Valley  Air  Pollution 
Control  District  (SJVAPCD),  and 
Ventura  County  Air  Pollution  Control 
District  (VCAPCD)  portions  of  the 
California  State  Implementation  Plan 
(SIP).  The  revisions  concern  the 
permitting  of  air  pollution  sources.  We 
are  proposing  to  approve  local  rules  that 
regulate  these  emission  sources  under 
the  Clean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act). 

DATES:  Any  comments  on  this  proposal 
must  arrive  by  November  24,  2008. 
ADDRESSES:  Submit  comments, 
identified  by  docket  number  EPA-R09- 


OAR-2006-0869,  by  one  of  the 
following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.reguIations.gov.  Follow  the  on-line 
instructions. 

•  E-mail:  R9airpermits@epa.gov. 

•  Mail  or  deliver:  Gerardo  Rios  (Air- 
3),  U.S.  Environmental  Protection 
Agency  Region  IX,  75  Hawthorne  Street, 
San  Francisco,  CA  94105. 

Instructions:  All  comments  will  be 
included  in  the  public  docket  without 
change  and  may  be  made  available  on¬ 
line  at  http://www.reguIations.gov, 
including  any  personal  information 
provided,  unless  the  comment  includes 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  Information  that 
you  consider  CBI  or  otherwise  protected 
should  be  clearly  identified  as  such  and 
should  not  be  submitted  through 
http://www.reguIations.gov  or  e-mail. 
http://www.regulations.gov  is  an 
“anonymous  access”  system,  and  EPA 
will  not  know  your  identity  or  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment.  If  you  send  e- 
mail  directly  to  EPA,  your  e-mail 
address  will  be  automatically  captured 
and  included  as  part  of  the  public 
comment.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

Docket:  The  index  to  the  docket  for 
this  action  is  available  electronically  at 
http://www.regulations.gov  and  in  hard 
copy  at  EPA  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  California.  While 
all  documents  in  the  docket  are  listed  in 
the  index,  some  information  may  be 
publicly  available  only  at  the  hard  copy 
location  (e.g.,  copyrighted  material),  and 
some  may  not  be  publicly  available  in 
either  location  (e.g.,  CBI).  To  inspect  the 
hard  copy  materials,  please  schedule  an 
appointment  during  normal  business 
hours  with  the  contact  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laura  Yannayon,  Permits  Office  (AIR- 
3),  U.S.  Environmental  Protection 
Agency,  Region  IX,  (415)  972-3534, 
yannayon.laura@epa.gov. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  the  following  local 
rules:  SDCAPCD  Rule  24,  SJVAPCD 
Rule  2050,  and  VCAPCD  Rules  11  and 
29.  In  the  Rules  and  Regulations  section 
of  this  Federal  Register,  we  are 
approving  these  local  rules  in  a  direct 
final  action  without  prior  proposal 
because  we  believe  these  SIP  revisions 
are  not  controversial.  If  we  receive 
adverse  comments,  however,  we  will 
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publish  a  timely  withdrawal  of  the 
direct  final  rule  and  address  the 
comments  in  subsequent  action  based 
on  this  proposed  rule. 

Please  note  that  if  we  receive  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  may  be  severed  from  the 
remainder  of  the  rule,  we  may  adopt  as 
final  those  provisions  of  the  rule  that  are 
not  the  subject  of  an  adverse  comment. 

We  do  not  plan  to  open  a  second 
comment  period,  so  anyone  interested 
in  commenting  should  do  so  at  this 
time.  If  we  do  not  receive  adverse 
comments,  no  further  activity  is 
planned.  For  further  information,  please 
see  the  direct  final  action. 

Dated;  September  2,  2008. 

Jane  Diamond, 

Acting  Regional  Administrator,  Region  IX. 

[FR  Doc.  E8-25311  Filed  10-23-08;  8:45  am] 
BILLtNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[EPA-HQ-OAR-2008-0008;  FRL-8733-2] 

RIN  2060-A091 

National  Emission  Standards  for 
Hazardous  Air  Pollutant  Emissions: 
Group  I  Polymers  and  Resins 
(Epichiorohydrin  Elastomers 
Production,  Hypalon™  Production, 
Nitrile  Butadiene  Rubber  Production, 
Polybutadiene  Rubber  Production,  and 
Styrene  Butadiene  Rubber  and  Latex 
Production);  Marine  Vessel  Loading 
Operations;  Mineral  Wool  Production; 
Pharmaceuticals  Production;  and 
Printing  and  Publishing  Industry; 
Correction 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  This  document  corrects  the 
preamble  to  a  proposed  rule  published 
in  the  Federal  Register  of  October  10, 
2008,  regarding  the  National  Emission 
Standards  for  Hazardous  Air  Pollutant 
Emissions;  Group  I  Polymers  and  Resins 
(Epichiorohydrin  Elastomers 
Production,  Hypalon™  Production, 
Nitrile  Butadiene  Rubber  Production, 
Polybutadiene  Rubber  Production,  and 
Styrene  Butadiene  Rubber  and  Latex 
Production):  Marine  Vessel  Loading 
Operations;  Mineral  Wool  Production; 
pharmaceuticals  Production;  and 
Printing  and  Publishing  Industry.  This 
correction  clarifies  the  date  of  the  public 
hearing  (if  a  public  hearing  is 
requested). 


DATES:  If  a  public  hearing  is  held,  it  will 
be  held  on  October  27,  2008. 

ADDRESSES:  If  a  public  hearing  is  held, 
it  will  begin  at  10  a.m.  and  will  be  held 
at  EPA’s  campus  in  Research  Triangle 
Park,  North  Carolina,  or  at  an  alternate 
facility  nearby. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  about  this  proposed  action, 
contact  Ms.  Mary  Tom  Kissell,  Office  of 
Air  Quality  Planning  and  Standards, 
Sector  Policies  and  Programs  Division, 
Coatings  and  Chemicals  Group  (E143- 
01),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  NC 
27711;  telephone  number:  (919)  541- 
4516;  fax  number:  (919)  685-3219;  and 
e-mail  address:  kissell.mary@epa.gov. 

Correction 

If  a  public  hearing  is  held,  it  will  be 
held  on  October  27,  2008,  beginning  at 
10  a.m.  If  a  public  hearing  is  held,  it  will 
be  held  at  EPA’s  campus  in  Research 
Triangle  Park,  North  Carolina,  or  at  an 
alternate  facility  nearby. 

Dated:  October  16,  2008. 

Robert  J.  Meyers, 

Principal  Deputy  Assistant  Administrator. 

[FR  Doc.  E8-25514  Filed  10-23-08;  8:45  am] 
BILLING  CODE  6560-50-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1852 
RIN  2700-AD49 

Protection  of  the  Florida  Manatee 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Proposed  rule. 

SUMMARY:  NASA  proposes  to  revise  the 
NASA  FAR  Supplement  (NFS)  to 
update  the  Protection  of  the  Florida 
Manatee  clause  (NFS  1852.247-71)  to 
reflect  current  technical  requirements 
and  organizational  points  of  contact  in 
order  to  ensure  that  information 
essential  to  protecting  the  endangered 
manatee  will  be  properly  conveyed  to 
contractors  working  on-site  at  NASA 
Kennedy  Space  Center  (KSC). 

DATES:  Comment  Date:  Interested  parties 
should  submit  comments  on  or  before 
December  23,  2008  to  be  considered  in 
formulation  of  the  final  rule. 

ADDRESSES:  Interested  parties  may 
submit  comments  to  include  any 
comments  relative  to  the  cost  associated 
with  complying  with  this  requirement, 
identified  hy  RIN  number  2700-AD49, 
via  the  Federal  eRulemaking  Portal: 
http://www.regulations.gov.  Follow  the 


instructions  for  submitting  comments. 
Comments  may  also  be  submitted  to  Bill 
Roets,  NASA  Headquarters,  Office  of 
Procurement,  Contract  Management 
Division,  Washington,  DC  20546. 
Comments  may  also  be  submitted  by  e- 
mail  to  william.roets-l@nasa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Roets,  NASA,  Office  of  Procurement, 
Contract  Management  Division  (Suite 
5K77);  (202)  358-4483;  e-mail: 
william. roets- 1  @nasa  .gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Under  the  Endangered  Species  Act  of 
1973  (Pub.  L.  93-205),  as  amended,  and 
the  Mcirine  Mammals  Protection  Act  of 
1972  (Pub.  L.  92-522),  as  amended,  the 
Florida  Manatee  was  designated  as  an 
endangered  species  and  the  Indian  River 
Lagoon  system  within  and  adjacent  to 
NASA’s  KSC  has  been  designated  as  a 
critical  habitat  for  the  Florida  Manatee. 

In  order  to  ensure  compliance  with 
these  two  acts,  the  NFS  clause 
1852.247-71,  Protection  of  the  Florida 
Manatee,  was  developed  and 
implemented.  This  clause  is  required  in 
NASA  solicitations  and  contracts  when 
deliveries  or  vessel  operations,  dockside 
work,  or  disassembly  functions  under 
the  contract  will  involve  the  use  of  these 
waterways  inhabited  by  the  Manatees. 
The  clause  requires  that  contractors 
ensure  that  all  employees  and 
subcontractors  are  aware  of  the 
applicable  Federal  regulations  relative 
to  protecting  the  Florida  Manatee  while 
working  in  this  critical  habitat  area. 
Contractors  are  also  required  to  obtain 
the  applicable  Federal  and/or  state 
permits  and  notify  and  coordinate  all 
water  related  activities  at  KSC  with  the 
Environmental  Management  Branch. 
NASA  is  proposing  to  revise  this  clause 
to  ensure  that  accurate,  current 
requirements  and  information  essential 
to  protecting  the  Florida  Manatee  are 
properly  conveyed  to  NASA  KSC 
contractors  in  a  concise  manner. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  is  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30,  1993.  This 
proposed  rule  is  not  a  major  rule  under 
5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

NASA  certifies  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  because  it  merely  updates,  for 
clarification  and  currency  purposes, 
requirements  that  already  exist  in  this 
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clause  and  does  not  impose  an 
economic  impact  beyond  that  addressed 
in  the  current  clause. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 

L.  104-13)  is  not  applicable  because  the 
NFS  changes  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Part  1852 
Government  Procurement. 

William  P.  McNally, 

Assistant  Administrator  for  Procurement. 

Accordingly,  48  CFR  Part  1852  is 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  1852  continues  to  read  as  follows: 

Authority:  42  U.S.C.  2455(a),  2473(c)(1). 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

2.  Section  1852.247-71  is  revised  to 
read  as  follows: 

§  1 852.247-71  Protection  of  the  Florida 
Manatee.  As  prescribed  in  1847.7001,  insert 
the  following  clause: 

PROTECTION  OF  THE  FLORIDA  MANATEE 

(xxyxx) 

(a)  Pursuant  to  the  Endangered  Species  Act 
of  1973  (Pub.  L.  93-205),  as  amended,  and 
the  Marine  Mammals  Protection  Act  of  1972 
(Pub.  L.  92-522),  the  Florida  Manatee 
(Trichechus  Manatus)  has  been  designated  an 
endangered  species,  and  the  Indian  River 
Lagoon  system  within  and  adjacent  to 
National  Aeronautics  and  Space 
Administration’s  (NASA’s)  Kennedy  Space 
Center  (KSC)  has  been  designated  as  a  critical 
habitat  of  the  Florida  Manatee.  The  KSC 
Environmental  Management  Branch  will 
advise  all  personnel  associated  with  the 
project  of  the  potential  presence  of  manatees 
in  the  work  area,  and  the  need  to  avoid 
collisions  and/or  harassment  of  the  manatees. 
Contractors  shall  ensure  that  all  employees, 
subcontractors,  and  other  individuals 
associated  with  this  contract  and  who  are 
involved  in  vessel  operations,  dockside  work, 
and  selected  disassembly  functions  are  aware 
of  the  civil  and  criminal  penalties  for 
harming,  harassing,  or  killing  manatees. 

(b)  All  contractor  personnel  shall  be 
responsible  for  complying  with  all  applicable 
Federal  and/or  state  permits  (e.g.  Florida 
Department  of  Environmental  Protection 
[FDEP],  St.  Johns  River  Water  Management 
District  [WMDJ,  Fish  &  Wildlife  Service 
[FWSD  in  performing  water-related  activities 
within  the  contract.  Where  no  Federal  and/ 
or  state  permits  are  required  for  said  contract, 
and  the  contract  scope  requires  activities 
within  waters  at  KSC,  the  Contractor  shall 
obtain  a  KSC  Manatee  Protection  Permit  from 
the  Environmental  Management  Branch.  All 
conditions  of  Federal,  state,  and/or  KSC 


regulations  and  permits  for  manatee 
protection  shall  be  binding  to  the  contract. 
Notification  and  coordination  of  all  water 
related  activities  at  KSC  will  be  done  through 
the  Environmental  Management  Branch. 

(c)  The  Contractor  shall  incorporate  the 
provisions  of  this  clause  in  applicable 
subcontracts. 

(End  of  clause) 

[FR  Doc.  E8-25401  Filed  10-23-08;  8:45  am] 
BILLING  CODE  751 0-01 -P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

[FWS-R8-ES-200&-0112;  MO  9221050083- 
B2] 

Endangered  and  Threatened  Wildiife 
and  Piants;  90-Day  Finding  on  a 
Petition  To  List  the  Sacramento  Valiey 
Tiger  Beetie  as  Endangered 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  90-day  petition 
finding. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce  a 
90-day  finding  on  a  petition  to  list  the 
Sacramento  Valley  tiger  beetle 
[Cicindela  hirticollis  abrupta)  as 
threatened  or  endangered  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  We  find  that  the  petition 
does  not  present  substantial  scientific  or 
commercial  information  indicating  that 
listing  the  Sacramento  Valley  tiger 
beetle  may  be  warranted.  Therefore,  we 
will  not  be  initiating  a  further  status 
review  in  response  to  this  petition. 
However,  we  ask  the  public  to  submit  to 
us  any  new  information  that  becomes 
available  concerning  the  status  of,  or 
threats  to,  the  Sacramento  Valley  tiger 
beetle  or  its  habitat  at  any  time. 

DATES:  The  finding  announced  in  this 
document  was  made  on  October  24, 
2008. 

ADDRESSES:  This  finding  is  available  on 
the  Internet  at  http:// 
www.reguIations.gov.  Supporting 
documentation  we  used  in  preparing 
this  finding  is  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  U.S.  Fish 
and  Wildlife  Service,  Sacramento  Fish 
and  Wildlife  Office,  U.S.  Fish  and 
Wildlife  Service,  2800  Cottage  Way, 
Room  W-2605,  Sacramento,  CA  95825- 
1846.  Please  submit  any  new 
information,  materials,  comments,  or 
questions  concerning  this  finding  to  the 
above  address. 


FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Moore,  Field  Supervisor,  or 
Arnold  Roessler,  Listing  Branch  Chief, 
of  the  Sacramento  Fish  and  Wildlife 
Office  (see  ADDRESSES),  by  telephone  at 
(916)  414-6600,  or  by  facsimile  to  (916) 
414-6712.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  please  call  the  Federal 
Information  Relay  Service  (FIRS)  at 
800-877-8339. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act) 

(16  U.S.C.  1531  et  seq.),  requires  that  we 
make  a  finding  on  whether  a  petiticm  to 
list,  delist,  or  reclassify  a  species 
presents  substantial  scientific  or 
commercial  information  to  indicate  that 
the  petitioned  action  may  be  warranted. 
We  are  to  base  this  finding  on 
information  provided  in  the  petition, 
supporting  information  submitted  with 
the  petition,  and  information  otherwise 
available  in  our  files  at  the  time  we 
make  the  determination.  To  the 
maximum  extent  practicable,  we  are  to 
make  this  finding  within  90  days  of  our 
receipt  of  the  petition,  and  publish  our 
notice  of  the  finding  promptly  in  the 
Federal  Register. 

Our  standard  for  substantial 
information  within  the  Code  of  Federal 
•  Regulations  (CFR)  with  regard  to  a  90- 
day  petition  finding  is  “that  amount  of 
information  that  would  lead  a 
reasonable  person  to  believe  that  the 
measure  proposed  in  the  petition  may 
be  warranted’’  (50  CFR  424.14(b)).  If  we 
find  that  substantial  information  was 
presented,  we  are  required  to  promptly 
commence  a  review  of  the  status  of  the 
species. 

We  base  this  finding  on  information 
provided  by  the  petitioner  that  we 
determined  to  be  reliable  after  reviewing 
sources  referenced  in  the  petition  and 
information  available  in  our  files  at  the 
time  of  the  petition  review.  We 
evaluated  that  information  in 
accordance  with  50  CFR  424.14(b).  Our 
process  for  making  this  90-day  finding 
under  section  4(b)(3)(A)  of  the  Act  and 
50  CFR  424.14(b)  of  our  regulations  is 
limited  to  a  determination  of  whether 
the  information  in  the  petition  meets  the 
“substantial  information”  threshold. 

Petition  History 

On  May  14,  2003,  we  received  a 
petition,  dated  May  13,  2003,  from  Mr. 
John  Mendoza  of  Chico,  California, 
requesting  we  emergency  list  the 
Sacramento  Valley  tiger  beetle  as  an 
endangered  species.  The  petition  clearly 
identified  itself  as  such  and  included 
the  requisite  identification  information 
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of  the  petitioner  required  at  50  CFR 
424.14(a).  In  our  July  9,  2003,  response 
letter  to  Mr.  Mendoza,  we  explained 
that  we  had  reviewed  the  petition  and 
determined  that  an  emergency  listing 
was  not  warranted,  and  that  due  to  court 
orders  and  judicially  approved 
settlement  agreements,  we  would  not  be 
able  to  further  address  the  petition  to 
list  the  Sacramento  Valley  tiger  beetle  at 
that  time,  but  would  complete  the 
action  when  workload  and  funding 
allowed.  This  finding  addresses  the 
petition. 

Previous  Federal  Actions 

We  had  included  the  Sacramento 
Valley  tiger  beetle  as  a  candidate 
(Category  2)  for  Federal  listing  as  either 
threatened  or  endangered  in  the  1994 
Candidate  Notice  of  Review  (CNOR)  (59 
FR  58981,  November  15,  1994,  p. 

59014).  Category  2  status  included  those 
taxa  for  which  information  in  the 
Service’s  possession  indicated  that  a 
proposed  listing  rule  was  possibly 
appropriate,  but  for  which  sufficient 
data  on  biological  vulnerability  and 
threats  were  not  available  to  support  a 
proposed  rule.  In  the  CNOR  published 
on  February  28, 1996,  we  announced  a 
revised  list  of  animal  and  plant  taxa  that 
were  regarded  as  candidates  for  possible 
addition  to  the  Lists  of  Endangered  and 
Threatened  Wildlife  and  Plants  (61  FR 
7595).  The  revised  candidate  list 
included  only  former  Category  1 
species.  All  former  Category  2  species 
were  dropped  from  the  list  in  order  to 
reduce  confusion  about  the  conservation 
status  of  these  species,  and  to  clarify 
that  the  Service  no  longer  regarded 
these  species  as  candidates  for  listing. 
Because  the  Sacramento  Valley  tiger 
beetle  was  a  Category  2  species,  it  was 
no  longer  recognized  as  a  candidate 
species  as  of  the  February  28,  1996, 
CNOR. 

Species  Information 

Subspecies  Description 

The  Sacramento  Valley  tiger  beetle  is 
one  of  11  recognized  subspecies  of  the 
hairy-necked  tiger  beetle  [Cicindela 
hirticollis],  so  called  because  of  the 
small  white  hairs  on  the  side  of  the 
thorax  (the  middle  of  three  body 
sections  in  insects)  (Pearson  et  al.  2006, 
p.  71).  Hairy-necked  tiger  beetles  are 
medium-sized  beetles  approximately  10 
to  15  millimeters  (mm)  (0.4  to  0.6  inches 
(in))  long,  with  cream-colored 
maculations  (spots  and  squiggles)  on 
their  wing  covers  (elytra). 

The  Sacramento  Valley  tiger  beetle  is 
distinguished  most  easily  by  its  dark 
blackish-brown  background  color,  and 
by  the  two  G-shaped  maculations  at  the 


front  of  the  elytra  (Pearson  et  al.  2006, 
p.  72).  These  maculations  tend  to  be 
strongly  hooked,  and  separate  from  a 
line  running  along  the  outer  elytral 
edge.  The  Sacramento  Valley  tiger  beetle 
was  first  described  as  a  subspecies  in 
1913  (Casey  1913,  p.  31),  and  its 
subspecies  status  was  confirmed  by 
Graves  et  al.  in  1988  (Graves  et  al.  1988, 

pp.  660-661). 

Distribution 

The  petition  did  not  provide  any 
information  on  the  Sacramento  Valley 
tiger  beetle’s  distribution  or  life  history. 
However,  from  information  in  our  files, 
we  know  that  although  the  hairy-necked 
tiger  beetle  is  distributed  widely  across 
North  America,  the  Sacramento  Valley 
tiger  beetle  is  only  known  from  five 
locations  in  the  Sacramento  Valley  of 
California  (Knisley  2004,  p.  8,  fig.  1, 
table  1;  Pearson  et  al.  2006,  p.  74; 

CNDDB  2007,  pp.  1-5).  Three  of  the  five 
locations  are  in  or  near  the  cities  of: 
Colusa,  in  Colusa  County;  Nicolaus,  in 
Sutter  County;  and  Davis,  in  Yolo 
County.  A  fourth  location  is  along  the 
Feather  River,  about  6  miles  (10 
kilometers)  southwest  of  Nicolaus,  in 
Sutter  County.  The  fifth  location  does 
not  appear  in  the  California  Natural 
Diversity  Database  (CNDDB),  but  is 
supported  by  various  collection 
specimens  examined  by  Knisley  (2004, 
p.  8,  table  1).  The  specimens  were 
variously  labeled  “Sacramento”  and 
“Sacramento,  west”,  and  so  may  come 
from  either  the  City  of  Sacramento,  in 
Sacramento  County,  or  West 
Sacramento,  in  Yolo  County.  Knisley 
stated  they  were  probably  from  West 
Sacramento  (Knisley  2004,  p.  8,  fig.  1), 
but  he  also  indicated  they  may  have 
come  from  Discovery  Park,  which  is  in 
the  city  of  Sacramento  (Knisley  2004,  p. 
8). 

The  CNDDB  lists  the  Nicolaus  site  as 
historically  supporting  the  largest 
known  population,  with  over  250 
individuals  seen  in  1984,  but  it  is 
difficult  to  make  comparisons  since 
population  estimates  for  other  sites  were 
not  recorded  (Knisley  2004,  table  1; 
CNDDB  2007,  pp.  1-5).  The  Nicolaus 
site  has  also  provided  the  majority  of 
collection  records  (19  of  29),  and  was 
the  location  of  the  subspecies’  last 
known  siting  on  April  14,  1984  (Knisley 
2004,  p.  8,  table  1;  CNDDB  2007,  pp.  1- 
5).  Existing  records  for  other  sites  are 
much  older,  ranging  from  May  1918  in 
“Sacramento,”  to  April  1959  at  the  site 
6  miles  (10  kilometers)  southwest  of 
Nicolaus  (Knisley  2004,  table  1). 

Habitat  and  Life  History 

Although  there  is  essentially  no 
literature  on  the  specific  biology  of  the 


Sacramento  Valley  tiger  beetle,  the 
hairy-necked  tiger  beetle  species  as  a 
whole  lives  on  sandy  soils  near  water, 
including  sandy  riverbanks  and  sand 
bars  (Graves  et  al.  1988,  p.  647;  Knisley 
2004,  p.  5;  Knisley  and  Fenster  2005,  p. 
451).  In  relatively  warmer  areas  of  North 
America,  including  Virginia  and 
presumably  in  California’s  Sacramento 
Valley,  eggs  are  laid  in  early  spring,  and 
the  grublike  larvae  hatch  and  pass 
through  three  molts  prior  to  becoming 
adults  in  late  summer  (Knisley  2004,  p. 
6).  Beginning  in  late  September  to  mid- 
October,  the  adults  overwinter  in 
burrows  they  dig  in  the  sand.  They  then 
re-emerge  in  early  spring  to  mate  and 
lay  eggs  (Knisley  2004,  pp.  5,  6).  They 
are  not  known  to  live  through  two 
winters  as  adults,  although  subspecies 
living  in  colder  areas  may  overwinter 
their  first  year  as  larvae  and  overwinter 
a  second  year  as  adults.  Both  adults  and 
larvae  are  predatory  and  feed  on  small 
arthropods  such  as  ants,  flies,  and 
spiders  (Knisley  2004,  p.  6;  Pearson  et 
al.  2006,  pp.  7,  8).  Larvae  dig  burrows 
in  the  sand  from  which  they  ambush 
passing  prey  (Pearson  et  al.  2006,  pp.  8, 
9).  Adults  hunt  during  the  day,  running 
down  prey  items  by  sight  and  catching 
them  with  their  large  mandibles.  They 
may  also  scavenge  on  dead  organisms 
(Fenster  and  Knisley  2006,  p.  2). 

Status  of  the  Species 

The  petition  cites  a  February  2003 
final  draft  report  to  the  Service  on  the 
status  of  the  Sacramento  Valley  tiger 
beetle  as  reported  by  Dr.  C.  Barry 
Knisley  (Knisley  2003,  pp.  1-19  plus 
appendices).  The  status  review  cited  by 
the  petition  indicates  that  only  three 
Sacramento  Valley  tiger  beetles  were 
found  during  comprehensive  surveys  of 
historically  occupied  sites  and  potential 
habitat  within  the  subspecies’  known 
range.  However,  a  subsequently  revised 
draft  of  the  report  (2004  revised  report) 
explains  that  the  surveys  did  not  in  fact 
find  any  Sacramento  Valley  tiger 
beetles,  and  concludes  that  the 
Sacramento  Valley  tiger  beetle  “must 
now  be  extinct  from  throughout  its 
former  range  along  the  Feather  and 
Sacramento  Rivers  and  from  other  areas 
of  potential  range”  (Knisley  2004,  p.  10). 
Knisley  explains  in  the  2004  revised 
report  (Knisley  2004,  p.  10),  that  the 
three  “Sacramento  Valley  tiger  beetles” 
previously  reported  were  actually 
Cicindela  hirticollis  gravida  collected  at 
Point  Reyes,  California,  and  mistakenly 
placed  by  a  colleague  in  a  vial 
containing  C.  oregona  tiger  beetles  from 
Nicolaus,  California. 

Knisley  (2004,  pp.  9-10)  concluded 
the  Sacramento  Valley  tiger  beetle  is 
extinct  based  on  4  years  of  surveys 
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(2001  to  2004)  conducted  during 
months  and  times  when  the  adults 
should  have  heen  active  (May  to 
October).  The  surveys  included  all 
potential  sites  within  the  Sacramento 
Valley  tiger  beetle’s  known  historic 
range,  as  well  as  many  additional  sites 
outside  the  subspecies’  known  range 
that  contained  the  necessary  habitat 
characteristics.  The  areas  surveyed 
included  stream  reaches  of  the  Kings 
River  in  Tulare,  Kings,  and  Fresno 
Counties;  San  Joaquin  River  in  Fresno, 
Madera,  Stanislaus,  San  Joaquin, 
Sacramento,  and  Contra  Costa  Counties; 
American  River  in  Sacramento  County; 
Yuba  River  in  Yuba  County;  Feather 
River  in  Yuba  and  Sutter  Counties;  and 
the  Sacramento  River  in  Shasta, 

Tehama,  Glenn,  Colusa,  Sutter,  Yolo, 
Sacramento,  and  Solano  Counties.  River 
sections  deemed  most  likely  to  still 
support  Sacramento  Valley  tiger  beetles 
(based  on  remaining  habitat  and  historic 
population  locations)  were  surveyed 
four  to  six  times  each  over  4  years.  Over 
150  different  sites  were  surveyed  from 
2001  to  2004,  including  130  sites  in 
2003-2004,  Survey  methods  and 
conclusions  were  also  published  in  a 
peer-reviewed  journal  (Knisley  and 
Fenster  2005).  Because  the  sandy 
shoreline  habitat  preferred  by 
Sacramento  Valley  tiger  beetles  was 
easily  identified  and  searched,  there  is 
a  high  likelihood  the  surveys  would 
have  accounted  for  year-to-year 
variation  in  population  numbers  and 
would  have  found  Sacramento  Valley 
tiger  beetles  had  any  remained  extant. 
Knisley  and  Fenster  (2005,  p.  451) 
estimated  the  subspecies  probably  went 
extinct  in  the  late  1980s  to  early  1990s. 

Based  on  the  best  scientific 
information  available,  the  most  likely 
cause  of  the  Sacramento  Valley  tiger 
beetle’s  extinction  is  habitat  change 
brought  about  by  construction  of 
Oroville  and  Shasta  deuns  (Knisley  2003, 
p.  15;  Knisley  2004,  p.  24;  Knisley  and 
Fenster  2005,  p.  456;  Fenster  and 
Knisley  2006,  pp.  19-20).  Flow 
alterations  established  by  these  dams 
likely  led  to  the  gradual  loss  of  fine¬ 
grained  shoreline  habitat  due  to 
reduction  of  sediment  transport, 
reduced  variability  in  water  flow,  and 
resulting  increases  to  vegetation  growth 
along  the  water’s  edge.  Due  to  these 
factors,  relatively  little  suitable  habitat 
now  remains  along  the  Feather  and 
Sacramento  rivers  within  the 
Sacramento  Valley  tiger  beetle’s  historic 
range  (Knisley  and  Fenster  2005,  p. 

456).  Flow  releases  are  also  likely  to 
have  resulted  in  prolonged  flooding  of 
large  areas  of  remaining,  suitable 
habitat,  drowning  larvae  in  their 


burrows  during  summer  months,  and 
adults  in  their  overwintering  burrows 
during  the  winter  (Fenster  and  Knisley 
2006,  p.  19).  Both  larvae  and  adults 
have  adapted  to  short  periods  of 
immersion,  such  as  might  have  resulted 
from  heavy  flows  prior  to  dam 
construction,  but  C.  hirticollis  larvae 
will  die  after  4  to  8  days  of  immersion, 
and  may  simply  dig  out  of  their  burrows 
prior  to  that,  to  be  swept  away  by  the 
flow  (Knisley  2004,  p.  19;  Fenster  and 
Knisley  2006,  p.  20).  Adults  survive 
only  a  few  days  of  immersion  (Fenster 
and  Knisley  2006,  p.  20),  although  it  is 
unclear  to  what  extent  an  overwintering 
adult  would  be  able  to  simply  move  to 
higher  ground  (Knisley  2004,  p.  22). 

Additional  habitat  loss  has  been 
caused  by  riprapping  and 
channelization,  particularly  in  the 
Sacramento  River  south  of  Colusa 
(Knisley  2003,  p.  14;  Knisley  2004,  p. 

25;  Knisley  and  Fenster  2005,  p.  456). 
The  “Davis”  occurrence,  which  likely 
was  actually  west  of  Davis  along  Putah 
Creek  (Knisley  2004,  p.  8),  would  not 
have  been  affected  by  the  construction 
of  Shasta  or  Oroville  dams,  but  would 
have  been  subjected  to  similar  losses  of 
sandy  shoreline  habitat  due  to  the 
construction  of  Monticello  dam  in  1957 
(Knisley  2004,  p.  28;  USBR  2007,  p.  1). 
Some  suitable  sandy  river  edge  habitat 
may  remain  at  the  site  of  the 
“Sacramento”  occurrence,  assuming 
that  site  to  be  Discovery  Park  (Knisley 
2004,  p.  8),  but  that  habitat  is  heavily 
impacted  by  human  foot  traffic  and 
would  therefore  be  largely  unsuitable 
for  Sacramento  Valley  tiger  beetles. 

Species  Status  Summary:  Stream  flow 
management  through  the  construction  of 
dams  and  streambank  alteration  through 
channelization  and  riprapping  has 
posed  a  serious  threat  to  the  Sacramento 
Valley  tiger  beetle  by  causing  habitat 
destruction,  alteration,  and  inundation 
of  historic  and  other  suitable  habitat  for 
the  subspecies.  Extensive  survey  efforts 
of  areas  with  known  populations  and 
other  areas  with  suitable  habitat  have 
been  unable  to  locate  any  extant 
populations  of  the  Sacramento  Valley 
tiger  beetle.  As  a  result  of  these  survey 
efforts,  the  Sacramento  Valley  tiger 
beetle  is  believed  to  be  extinct,  and  this 
likely  occurred  sometime  in  the  late 
1980s  or  early  1990s.  Although  no 
single  factor  (dam  construction  and 
operation,  stream  channelization,  levee 
construction,  riprapping,  etc.)  can  be 
singled  out  as  the  cause  for  the 
subspecies’  decline,  the  combination  of 
all  these  factors  has  led  to  the  extinction 
of  this  subspecies. 

The  petition  presented  information 
for  one  of  the  five  listing  factors  (Factor 
A)  in  section  4  of  the  Act  in  an  effort 


to  identify  threats  that  may  be  leading 
to  the  decline  of  the  Sacramento  Valley 
tiger  beetle.  However,  these  factors  are 
pertinent  only  in  cases  where  the 
organism  being  proposed  for  listing: 

May  be  a  listable  entity  as  defined  by 
section  3(16)  of  the  Act;  and  is  extant  in 
the  wild.  Because  the  information  in  our 
files  indicates  that  the  Sacramento 
Valley  tiger  beetle  is  now  extinct  and.  at 
the  time  the  petition  was  presented  to 
the  Service,  no  longer  extant  in  the 
wild,  the  five  threat  factors  are  not 
analyzed  here. 

Significant  Portion  of  the  Range 
Analysis 

We  have  reviewed  the  information 
presented  and  supported  in  the  petition 
and  in  our  files  to  assess  whether  there 
may  be  any  area  within  the  range  of  the 
subspecies  that  would  be  considered  a 
significant  portion  of  its  range.  Because 
the  information  in  our  files  indicates 
that  the  Sacramento  Valley  tiger  beetle 
to  be  extinct,  an  analysis  of  what  might 
constitute  a  significant  portion  of  the 
subspecies’  range  is  not  applicable. 

Finding 

The  petition  focused  entirely  on 
threats  posed  by  Factor  A  (habitat 
alterations),  arguing  that  riprapping, 
channelization,  and  inopportune  water 
releases  from  Oroville  and  Shasta  dams 
altered  the  beetle’s  habitat  in  a  manner 
that  threatens  or  endangers  the 
subspecies.  All  available  evidence 
indicates  that  the  subspecies  is  extinct, 
and  most  likely  this  occurred  in  the  late 
1980s  or  early  1990s,  approximately  a 
decade  before  the  petition  to  list  was 
submitted  to  the  Service.  The  Act  and 
our  regulations  define  an  “endangered 
specie.s”  to  mean  a  species  that  is  in 
danger  of  extinction  throughout  all  or  a 
significant  portion  of  its  range  (16 
U.S.C.  1532(6)  and  50  CFR  424.02(e)). 
Similarly,  a  “threatened  species”  is 
defined  as  any  species  that  is  likely  to 
become  an  endangered  species  within 
the  foreseeable  future  throughout  all  or 
a  significant  portion  of  its  range  (16 
U.S.C.  1532(20)  and  50  CFR  424.02(m)). 
Because  the  Sacramento  Valley  tiger 
beetle  is  extinct,  it  therefore  is  not 
eligible  for  listing  as  an  endangered  or 
threatened  species  under  the  Act. 

We  have  reviewed  the  petition  and 
supporting  information  provided  with 
the  petition  and  evaluated  that 
information  in  relation  to  other 
pertinent  literature  and  information 
available  to  us  at  the  time  of  the  petition 
review.  Because  the  subspecies  is 
extinct,  we  also  determined  that  a 
significant  portion  of  the  range  analysis 
for  the  subspecies  is  not  appropriate. 
Based  on  this  review  and  evaluation,  we 
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find  that  the  petition  and  other  available 
information  does  not  present  substantial 
information  demonstrating  that  listing 
the  Sacramento  Valley  tiger  beetle  under 
the  Act  as  threatened  or  endangered  in 
all  or  a  significant  portion  of  its  range 
may  be  warranted  at  this  time.  We 
encourage  interested  parties  to  continue 
to  gather  and  provide  data  on  potential 
occurrence  information  for  the 
Sacramento  Valley  tiger  beetle. 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Notice  of  the  National  Agricultural 
Research,  Extension,  Education,  and 
Economics  Advisory  Board  Meeting 

agency:  Research,  Education,  and 
Economics,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App  2,  the  United  States 
Department  of  Agriculture  (USDA) 
announces  a  meeting  of  the  National 
Agricultural  Research,  Extension, 
Education,  and  Economics  Advisory 
Board. 

DATES:  The  National  Agricultural 
Research,  Extension,  Education,  and 
Economics  Advisory  Board  will  meet 
November  12-14,  2008.  The  public  may 
file  written  comments  before  or  up  to 
two  weeks  after  the  meeting  with  the 
contact  person. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Four  Points  Sheraton,  1201  K 
Street,  NW.,  Washington,  DC  20005. 
Written  comments  from  the  public  may 
be  sent  to  the  Contact  Person  identified 
in  this  notice  at:  The  National 
Agricultural  Research,  Extension, 
Education,  and  Economics  Advisory 
Board;  Research,  Education,  and 
Economics  Advisory  Board  Office, 
Room  344-A,  Jamie  L.  Whitten 
Building,  United  States  Department  of 
Agriculture,  STOP  2255,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-2255. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Hunter,  Executive  Director  or 
Shirley  Morgan- Jordan,  Program 
Support  Coordinator,  National 
Agricultural  Research,  Extension, 
Education,  and  Economics  Advisory 
Board:  telephone:  (202)  720-3684;  fax: 
(202)  720-6199;  or  e-mail: 
Karen.hunter@ars.usda.gov  or 
Shirley. morgan@ars.  usda.gov. 


SUPPLEMENTARY  INFORMATION:  On 

Wednesday,  November  12,  2008,  an 
orientation  session  for  new  members 
and  interested  incumbent  members  will 
be  held  at  10  a.m.  The  full  Advisory 
Board  will  convene  at  1  p.m.  with 
introductory  remarks  provided  by  the 
Chair  of  the  Advisory  Board.  There  will 
be  brief  introductions  by  new  Board 
members,  incumbents,  and  guests 
followed  by  general  Advisory  Board 
business.  Remarks  will  be  heard  from  a 
variety  of  distinguished  leaders  and 
experts  in  the  field  of  agriculture,  as 
well  as  officials  and/or  designated 
experts  from  the  four  agencies  in  the 
USDA  Research,  Education,  and 
Economics  mission  area.  Speakers  will 
provide  comments  leading  to  Board 
recommendations  regarding  ways  the 
USDA  can  enhance  its  research, 
extension,  education,  and  economic 
programs  to  protect  the  U.S.  food,  fiber, 
fuel  and  agricultural  systems.  The 
Honorable  Secretary  of  Agriculture, 
Edward  Schafer,  will  attend  the  meeting 
on  Wednesday,  November  12,  2008  to 
provide  brief  remarks  and  welcome  the 
new  Board  members.  The  meeting  will 
adjourn  for  the  day  at  5  p.m.  On 
Thursday,  November  13,  2008,  the 
Board  will  reconvene  at  8  a.m.  with 
introductory  remarks  from  Dr.  Gale 
Buchanan,  Under  Secretary  of  the 
Research,  Education,  and  Economics 
mission  area.  Various  presentations  and 
discussions  throughout  the  day  will 
revolve  around  four  focus  areas:  Poultry, 
Invasive  Species,  Commodity  Crops, 
and  Renewable  Energy.  The  meeting 
will  adjourn  for  the  day  by  5:15  p.m.  On 
Friday,  November  14,  2008,  the  Board 
will  reconvene  with  a  session  to  discuss 
recommendations,  future  directions, 
and  a  general  discussion  of  the  meeting. 
An  opportunity  for  public  comment  will 
be  offered  after  the  conclusion  of  this 
session.  The  Board  Meeting  will  adjourn 
by  12  p.m.  (noon). 

Written  comments  by  attendees  or 
other  interested  stakeholders  will  be 
welcomed  for  the  public  record  before 
and  up  to  two  weeks  following  the 
Board  meeting  (by  close  of  business 
Friday,  November  28,  2008).  All 
statements  will  become  a  part  of  the 
official  record  of  the  National 
Agricultural  Research,  Extension, 
Education,  and  Economics  Advisory 
Board  and  will  be  kept  on  file  for  public 
review  in  the  Research,  Extension, 


Education,  and  Economics  Advisory 
Board  Office. 

Done  at  Washington,  DC  this  17th  day  of 
October  2008. 

Gale  Buchanan, 

Under  Secretary  Research,  Education,  and 
Economics. 

[FR  Doc.  E8-25369  Filed  10-23-08;  8:45  am) 
BILLING  CODE  34ia-22-P 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

[Docket  No.  FSIS-2008-0033] 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection  (Voluntary  Recalls  of  Meat 
and  Poultry  Products) 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  and 
the  Office  of  Management  and  Budget 
(OMB)  regulations,  the  Food  Safety  and 
Inspection  Service  (FSIS)  is  announcing 
its  intention  to  request  an  extension  of 
an  approved  information  collection 
regarding  the  voluntary  recalls  from 
commerce  of  meat  and  poultry  products 
because  the  approval  for  this 
information  collection  is  due  to  expire. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  December  23, 

2008. 

ADDRESSES:  FSIS  invites  interested 
persons  to  submit  comments  on  this 
notice.  Comments  may  be  submitted  by 
either  of  the  following  methods: 

•  Federal  eRuIemaking  Portal:  This 
Web  site  provides  the  ability  to  type 
short  comments  directly  into  the 
comment  field  on  this  Web  page  or 
attach  a  file  for  lengthier  comments.  Go 
to  http://www.reguiations.gov.  Follow 
the  online  instructions  at  that  site  for 
submitting  comments. 

•  Mail,  including  floppy  disks  or  CD- 
ROMs,  and  hand-  or  courier-delivered 
items:  Send  to  Docket  Clerk,  U.S. 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  1400 
Independence  Avenue,  SW.,  Room 
2534,  South  Agriculture  Building, 
Washington,  DC  20250-3700. 

Instructions:  All  items  submitted  by 
mail  or  electronic  mail  must  include  the 
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Agency  name  and  docket  number  FSIS- 
2008-0033.  Comments  received  in 
response  to  this  docket  will  be  made 
available  for  public  inspection  and 
posted  without  change,  including  any 
personal  information,  to  http:// 
www.regulations.gov. 

Docket:  For  access  to  background 
documents  or  comments  received,  go  to 
the  FSIS  Docket  Room  at  the  address 
listed  above  between  8:30  a.m.  and  4:30 
p.m.,  Monday  through  Friday. 

FOR  ADOmONAL  INFORMATION  CONTACT: 
Contact  John  O’Connell,  Paperwork 
Reduction  Act  Coordinator,  Food  Safety 
and  Inspection  Service,  USDA,  1400 
Independence  Avenue,  SW.,  Room  3532 
South  Building,  Washington,  DC  20250- 
3700;  202-720-0345. 

SUPPLEMENTARY  INFORMATION: 

Title:  Voluntary  Recalls  of  Meat  and 
Poultry  Products. 

OMB  Control  Number:  0583-0135. 

Expiration  Date:  3/31/2009. 

Type  of  Request:  Extension  of  an 
approved  information  collection. 

Abstract:  FSIS  has  been  delegated  the 
authority  to  exercise  the  functions  of  the 
Secretary  as  specified  in  the  Federal 
Meat  Inspection  Act  (FMIA)  (21  U.S.C. 
601,  et  seq.)  and  the  Poultry  Products 
Inspection  Act  (PPIA)  (21  U.S.C.  451,  et 
seq.).  These  statutes  mandate  that  FSIS 
protect  the  public  by  verifying  that  meat 
and  poultry  products  are  safe, 
wholesome,  unadulterated,  and 
properly  labeled  and  packaged. 

FSIS  is  requesting  an  extension  of  an 
approved  information  collection 
addressing  paperwork  requirements 
regarding  the  Agency’s  voluntary  recalls 
from  commerce  of  meat  and  poultry 
products  because  the  approval  for  this 
information  collection  is  due  to  expire. 
Although  FSIS  is  responsible  for  the 
inspection  of  egg  products  under  the 
Egg  Products  Inspection  Act  (EPIA)  (21 
U.S.C.  1031,  et  seq.),  the  Food  and  Drug 
Administration  handles  the  recalls  of 
egg  products  under  a  Memorandum  of 
Understanding  with  FSIS. 

A  firm  that  has  produced  or  imported 
meat  or  poultry  product  that  is 
adulterated  or  misbranded  and  is  being 
distributed  in  commerce,  may 
voluntarily  recall  the  product  in 
question.  When  there  is  a  recall,  FSIS 
asks  that  the  recalling  firm  provide  the 
Agency  with  some  basic  information, 
including  the  identity  of  the  recalled 
product,  the  reason  for  the  recall,  and 
information  about  the  distributors  and 
retail  consignees  to  whom  the  product 
was  actually  shipped.  Under  the  FMIA, 
firms  are  required  to  keep  such  records 
that  fully  and  correctly  disclose  all 
transactions  in  their  business  (21  U.S.C. 
642).  Under  the  PPIA,  firms  are  required 


to  keep  such  records  as  are  properly 
necessary  for  the  effective  enforcement 
of  the  PPIA  (21  U.S.C.  460(b)). 

When  a  firm  voluntarily  recalls  a 
product,  FSIS  conducts  recall 
effectiveness  checks.  In  conducting 
recall  effectiveness  checks,  if  the  recall 
is  to  the  retail  or  consumer  level,  the 
Agency  contacts  the  distributors  and 
actual  retail  consignees  to  ensure  that 
they  were  notified  of  the  recall,  to  verily 
the  amount  of  product  they  received, 
and  to  confirm  that  they  are  removing 
the  product  from  commerce  and 
returning  it  to  the  recalling  firm  or 
otherwise  disposing  of  the  product. 

FSIS  has  made  the  following 
estimates  based  upon  an  information 
collection  assessment. 

Estimate  of  Burden:  FSIS  estimates 
that  it  will  take  an  average  of 
approximately  one  hour  to  collect  and 
submit  this  information  to  FSIS. 

Respondents:  Official  establishments, 
importers  of  record,  and  retail 
consignees. 

Estimated  Number  of  Respondents: 
3,060. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  3,100  hours. 

Copies  of  this  information  collection 
assessment  can  be  obtained  from  John 
O’Connell,  Paperwork  Reduction  Act 
Coordinator,  Food  Safety  and  Inspection 
Service,  USDA,  1400  Independence 
Ave.,  SW.,  Room  3532  South  Building, 
Washington,  DC  20250-3700;  (202)  720- 
0345. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  FSIS’  functions,  including  whether 
the  information  will  have  practical 
utility;  (b)  the  accuracy  of  FSIS’  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques,  or  other  forms  of 
information  technology.  Comments  may 
be  sent  to  both  FSIS,  at  the  addresses 
provided  above,  and  the  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20253. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 


Additional  Public  Notifrcation 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
ensure  that  minorities,  women,  and 
persons  with  disabilities  are  aware  of 
this  notice,  FSIS  will  announce  it  on¬ 
line  through  the  FSIS  Web  page  located 
at  http://www.fsis. usda.gov/reguIations/ 
2008_Notices_In  dex/. 

FSIS  also  will  make  copies  of  this 
Federal  Register  publication  available 
through  the  FSIS  Constituent  Update, 
which  is  used  to  provide  information 
regarding  FSIS  policies,  procedures, 
regulations.  Federal  Register  notices, 
FSIS  public  meetings,  and  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  constituents  and 
stakeholders.  The  Update  is 
communicated  via  Listserv,  a  free 
electronic  mail  subscription  service  for 
industry,  trade  groups,  consumer 
interest  groups,  health  professionals  and 
other  individuals  who  have  asked  to  be 
included.  The  Update  is  available  on  the 
FSIS  Web  page.  'Through  the  Listserv 
and  the  Web  page,  FSIS  is  able  to 
provide  information  to  a  much  broader 
and  more  diverse  audience. 

In  addition,  FSIS  offers  an  e-mail 
subscription  service  which  provides 
automatic  and  customized  access  to 
selected  food  safety  news  and 
information.  This  service  is  available  at 
http://www.fsis.usda.gov/ 
news_and_events/email_subscription/. 
Options  range  from  recalls  to  export 
information  to  regulations,  directives 
and  notices.  Customers  can  add  or 
delete  subscriptions  themselves  and 
have  the  option  to  password  protect 
their  account. 

Done  at  Washington,  DC,  on  October  17, 
2008. 

Alfred  V.  Almanza, 

Administrator. 

[FR  Doc.  E8-25397  Filed  10-23-08;  8:45  am] 
BILLING  CODE  3410-DM-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Information  Coiiection;  Special  Use 
Administration 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  request  for  comment. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Forest  Service  is  seeking  comments 
from  all  interested  individuals  and 
organizations  on  the  extension  with 
revision  of  a  currently  approved 
information  collection.  Special  Use 
Administration. 
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DATES:  Comments  must  be  received  in 
writing  on  or  before  December  23,  2008 
to  be  assured  of  consideration. 

Comments  received  after  that  date  will 
be  considered  to  the  extent  practicable. 
ADDRESSES:  Comments  concerning  this 
notice  should  be  addressed  to  USDA 
Forest  Service,  Attn:  Lands,  1400 
Independence  Ave.,  SW.,  Mailstop: 

1124,  Washington,  DC  20250-0003. 

Comments  also  may  be  submitted  via 
facsimile  to  (202)  205-1604  or  by  e-mail 
to:  reply _Iands@fs. fed. us. 

The  public  may  inspect  comments 
received  at  Office  of  the  Director,  Lands, 
4th  Floor  South,  Sidney  R.  Yates 
Federal  Building,  14th  and 
Independence  Avenue,  SW., 

Washington,  DC,  20024  during  normal 
business  hours.  Visitors  are  encouraged 
to  call  ahead  to  (205)  205-1248  to 
facilitate  entry  to  the  building. 

FOR  FURTHER  INFORMATION  CONTACT:  Glen 
Parker,  Lands,  at  (202)  205-1196. 
Individuals  who  use  telecommunication 
devices  for  the  deaf  (TDD)  may  call  the 
Federal  Relay  Service  (FRS)  at  1-800- 
877-8339  between  8  a.m.  and  8  p.m.. 
Eastern  Standard  Time,  Monday 
through  Friday. 

SUPPLEMENTARY  INFORMATION: 

Title:  Special  Use  Administration. 

OMB  Number:  0596-0082. 

Expiration  Date  of  Approval:  05/31/ 
2009. 

Type  of  Request:  Extension  with 
Revision. 

Abstract:  Several  statutes  authorize 
the  Forest  Service  to  issue  and 
administer  authorizations  for  use  and 
occupancy  of  National  Forest  System 
(NFS)  lands  and  collect  information 
from  the  public  for  those  purposes, 
including  the  Organic  Administration 
Act  of  1897  (16  U.S.C.  551);  Title  V  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA,  43 
U.S.C.  1761-1771);  the  Act  of  March  4, 
1915  (16  U.S.C.  497);  the  National 
Forest  Ski  Area  Permit  Act  (16  U.S.C. 
497b);  section  28  of  the  Mineral  Leasing 
Act  (30  U.S.C.  185);  the  National  Forest 
Roads  and  Trails  Act  (FRTA,  16  U.S.C. 
532-538);  section  7  of  the  Granger-Thye 
Act  (16  U.S.C.  480d);  the  Act  of  May  26, 
2000  (16  U.S.C.  460l-6d);  and  the 
Federal  Lands  Recreation  Enhancement 
Act  (16  U.S.C.  6801-6814).  Forest 
Service  regulations  implementing  these 
authorities,  found  at  36  CFR  part  251, 
subpart  B,  contain  information 
collection  requirements,  including 
submission  of  applications,  execution  of 
forms, ‘and  imposition  of  terms  and 
conditions  that  entail  information 
collection  requirements,  such  as  the 
requirement  to  submit  annual  financial 
information;  to  prepare  and  update  an 


operating  plan;  to  prepare  and  update  a 
maintenance  plan;  and  to  submit 
compliance  reports  and  information 
updates. 

The  information  collection 
requirements  are  necessary  for  the 
Forest  Service  to  issue  and  administer 
special  use  authorizations  that  allow  the 
public  to  use  and  occupy  NFS  lands 
under  these  authorities.  The  information 
collected  is  used  by  Forest  Service 
officials  (unless  otherwise  noted)  to 
ensure  that  uses  of  NFS  lands  are 
authorized,  in  the  public  interest,  and 
compatible  with  the  Agency’s  mission; 
and/or  record  authorization  of  use 
granted  by  appropriate  Forest  Service 
officials. 

The  information  helps  the  Agency 
identify  the  environmental  and  social 
impacts  of  special  uses  for  purposes  of 
compliance  with  the  National 
Environmental  Policy  Act  and  program 
administration.  In  addition,  the  Agency 
uses  the  information  to  ascertain 
whether  the  land  use  fee(s)  charged  for 
special  use  authorizations  are  based  on 
market  value. 

Information  collection  occurs  via 
application  forms,  as  well  as  terms  and 
conditions  in  special  use  authorizations 
and  operating  plans.  There  are  six 
categories  of  information  collected: 

(1)  Information  required  from 
proponents  and  applicants  to  evaluate 
proposals  and  applications  to  use  or 
occupy  NFS  lands 

(2)  Information  required  from 
applicants  to  complete  special  use 
authorizations 

(3)  Annual  financial  information 
required  from  holders  to  determine  land 
use  fees 

(4)  Information  required  from  holders 
to  prepare  and  update  operating  plans 

(5)  Information  required  from  holders 
to  prepare  and  update  maintenance 
plans 

(6)  Information  required  from  holders 
to  complete  compliance  reports  and 
informational  updates 

The  six  categories  cover  all 
information  collection  requirements 
involved  in  administration  of  the 
special  uses  program,  including 
application  and  reporting  forms; 
authorization  forms;  supplemental 
special  use  authorization  clauses  in 
Forest  Service  Handbook  2709. 11, 
chapter  50;  and  information  collection 
requirements  not  associated  with  an 
approved  standard  form. 

These  six  categories  demonstrate  the 
complexity  of  the  special  uses  program 
and  the  importance  of  standard  forms  in 
administration  of  the  program.  Special 
use  authorizations  encompass  a  variety 
of  activities  ranging  from  individual 
private  uses  to  large-scale  commercial 


facilities  and  public  services.  Examples 
of  authorized  special  uses  include 
public  and  private  road  rights-of-way, 
apiaries,  domestic  water  supply 
conveyance  systems,  telephone  and 
electric  service  rights-of-way,  oil  and 
gas  pipeline  rights-of-way, 
communications  facilities,  hydroelectric 
power-generating  facilities,  ski  areas, 
resorts,  marinas,  municipal  sewage 
treatment  plants,  and  public  parks  and 
playgrounds. 

Category  1:  The  Application  Process 

1.  SF-299,  Application  for 
Transportation  and  Utility  Systems  and 
Facilities  on  Federal  Lands,  is  used  to 
evaluate  the  applicant’s  technical  and 
financial  capability,  nature  of  the 
proposed  operations,  and  anticipated 
environmental  impacts  and  proposed 
mitigation  of  those  impacts.  This  form 
used  for  most  non-recreational  NFS 
lands  use  requests. 

2.  FS-2700-3a,  Holder-Initiated 
Revocation  of  Existing  Authorization 
and  Request  for  a  Special  Use  Permit,  is 
used  to  facilitate  issuance  of  a  new 
authorization  when  there  is  a  change  in 
ownership  of  authorized  improvements 
or  a  change  in  control  of  the  holder  of 

a  special  use  authorization. 

3.  FS-2700-3b,  Special  Use 
Application  and  Permit  for 
Noncommercial  Group  Use,  provides 
information  used  to  evaluate  requests  to 
use  NFS  lands  for  noncommercial 
gatherings  involving  75  or  more  people, 
such  as  a  wedding  or  an  activity 
involving  the  exercise  of  First 
Amendment  rights,  and  to  authorize 
such  requests. 

4.  FS-2700-3C,  Special  Use 
Application  and  Permit  for  Recreation 
Events,  is  used  to  collect  information 
needed  to  evaluate  requests  to  use  NFS 
lands  for  events  involving  an  entry  or 
participation  fee,  such  as  an  endurance 
ride,  and  to  authorize  such  requests. 

5.  FS-2700-3e,  Special  Use 
Application  and  Permit  for  Government- 
Owned  Buildings,  is  the  form  used  by 
the  Forest  Service  to  collect  information 
and  to  issue  permits  for  use  of 
government-owned  facilities  on  NFS 
lands. 

6.  FS-2700— 3f  (new).  Special  Use 
Application  and  Permit,  Temporary 
Permit  for  Outfitting  and  Guiding,  is  the 
form  used  by  the  Forest  Service  to 
collect  information  and  to  issue 
temporary  permits  to  use  NFS  lands  for 
Outfitting  and  Guiding  services. 

7.  FS-2700-10,  Technical  Data  for 
Communications  Uses,  is  the  form  used 
by  the  Forest  Service  to  collect 
information  and  to  evaluate  the 
compatibility  of  communications 
equipment  at  a  communications  site  to 
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minimize  frequency  interference  and 
other  compatibility  problems. 

8.  FS-2700-11,  Agreement 
Concerning  a  Small  Business 
Administration  Loan  for  a  Holder  of  a 
Special  Use  Permit,  is  the  form  used  by 
the  Forest  Service  to  collect  information 
and  to  enter  into  agreement  with  a 
holder,  a  lender,  and  the  United  States 
Small  Business  Administration  (SBA) 
regarding  a  loan  guaranteed  by  the  SBA.  • 

9.  FS-2700-12,  Agreement 
Concerning  a  Loan  for  a  Holder  of  a 
Special  Use  Permit,  is  the  form  used  by 
the  Forest  Service  to  collect  information 
and  to  enter  into  an  agreement  with  a 
holder  and  a  lender  regarding  a  loan  not 
guaranteed  by  the  SBA. 

10.  FS-6500-24,  Financial  Statement, 
provides  information  used  by  the 
authorized  Forest  Service  officer  or 
hnancial  analyst  to  evaluate  the 
financial  capability  of  an  applicant  to 
undertake  the  requested  use  and  to 
comply  with  the  terms  and  conditions 
of  an  authorization.  This  form  is  used 
primarily  for  requests  to  operate  ski 
areas,  resorts,  and  government-owned 
campgrounds  on  NFS  lands. 

11.  FS-6500-25,  Request  for 
Verification,  is  the  form  used  by  an 
authorized  Forest  Service  officer  or 
financial  analyst  to  (1)  obtain  a  release 
of  information  from  a  financial 
institution  to  verify  the  financial 
capability  of  an  applicant  to  undertake 
the  requested  use  and  (2)  to  comply 
with  the  terms  and  conditions  of  an 
authorization.  This  form  is  used 
primarily  for  requests  to  operate  ski 
areas,  resorts,  and  government-owned 
campgrounds  on  NFS  lands. 

12.  FS-2700-28,  Request  for  New 
Appraisal  (CUFF A),  is  the  form  used  by 
the  Forest  Service  to  collect  information 
and  to  initiate  a  new  appraisal  of  a 
recreation  residence  lot. 

13.  FS-2700-32,  Application  for 
Permit  for  Archaeological  Investigations 
is  the  form  used  by  the  Forest  Service 
to  collect  information  and  to  evaluate 
the  financial  capability  and 
qualifications  of  an  applicant  to 
undertake  archaeological  investigations 
on  NFS  lands. 

14.  FS-2700-33,  Additional  Insured 
Endorsement  for  a  Special  Use 
Authorization,  is  the  form  used  by  the 
Forest  Service  to  collect  information 
and  to  name  the  United  States  as  an 
additional  insured  in  an  insurance 
policy  issued  to  the  holder  of  a  special 
use  authorization. 

15.  FS— 2700-34  (new),  Prospectus  for 
Campground  and  Related  Granger-Thye 
Concessions,  is  used  to  select  the  most 
qualified  applicant  to  operate  a 
concession  campground  in  a 
competitive  process. 


16.  Response  to  a  Prospectus  (no 
designated  form).  When  the  Forest 
Service  offers  a  new  business 
opportunity  that  requires  a  Special  Use 
authorization,  for  which  there  is 
competitive  interest,  it  is  necessary  to 
issue  a  prospectus.  Information 
provided  by  applicants  in  response  to  a 
prospectus  is  used  to  select  the  most 
qualified  applicant. 

Category  2:  Special  Use  Authorizations 

1.  FS-2700-4,  Special  Use  Permit,  is 
the  form  used  by  the  Forest  Service  to 
collect  information  and  to  authorize  a 
variety  of  uses  on  NFS  lands  not 
covered  by  another  form. 

2.  FS-2700-4a,  Special  Use  Permit 
Granger-Thye  Supplement,  is  the  form 
used  by  the  Forest  Service  to  collect 
information  and  to  modify  form  FS- 
2700-4,  when  used  to  authorize 
government-owned  improvements. 

3.  FS-2700-4b,  Forest  Road  Special 
Use  Permit,  is  the  form  used  by  the 
Forest  Service  to  collect  information 
and  to  authorize,  under  FLPMA,  the 
construction  and  use  of  an  NFS  road, 
typically  to  access  private  property 
within  a  national  forest  for  commercial 
purposes,  such  as  timber  hauling  or 
noncommercial  purposes  such  as 
residential  use. 

4.  FS-2700-4C,  Private  Road  Special 
Use  Permit,  is  the  form  used  by  the 
Forest  Service  to  collect  information 
and  to  authorize,  under  FLPMA,  the 
construction  and  use  of  a  road  that  is 
not  part  of  the  forest  transportation 
system  to  access  non-Federal  land,  a 
mining  claim,  a  mineral  leasing  area,  or 
other  uses  of  NFS  lands. 

5.  FS-2700-4d,  Temporary  Cost 
Share  Agreement  Road  Special  Use 
Permit,  is  the  form  used  by  the  Forest 
Service  to  collect  information  and  to 
authorize,  under  FLPMA,  the 
construction,  maintenance,  and  use  of  a 
temporary  road  on  NFS  lands  covered 
by  a  cost  share  agreement  to  access 
private  property  within  a  national  forest 
for  commercial  purposes,  such  as  timber 
harvesting. 

6.  FS-2700-4h.  Special  Use  Permit  for 
Campground  and  Related  Granger-Thye 
Concessions,  is  the  form  used  by  the 
Forest  Service  to  collect  information 
and  to  authorize  the  operation  and 
maintenance  of  a  government-owned 
recreation  site  on  NFS  lands. 

7.  FS-2700-4h — Appendix  B,  Annual 
Granger-Thye  Fee  Offset  Agreement,  is 
used  by  authorized  Forest  Service 
official  and  the  holder  to  specify  the 
government  maintenance, 
reconditioning,  renovation,  and 
improvement  used  to  offset  the  land  use 
fee  for  a  Campground  and  Related 


Granger-Thye  Concessions  Special  Use 
Permit. 

8.  FS-2700-4h — Appendix  G, 
Granger-Thye  Fee  Offset  Claim 
Certification,  is  used  by  a  holder  to 
provide  a  record  of  said  holder’s  direct 
and  indirect  costs  attributable  to  a 
project  enumerated  in  a  Granger-Thye 
Fee  Offset  Agreement. 

9.  FS-2700-4h — Appendix  F,  Special 
Use  Permit  for  Campground  and  Related 
Granger-Thye  Concessions,  describes 
the  Forest  Service’s  drinking  water 
program  and  the  requirements  that 
apply  to  holders  authorized  to  operate  a 
federally  owned  drinking  water  system. 

10.  FS-2700-4i,  Special  Use  Permit 
for  Outfitting  and  Guiding,  is  the  form 
used  by  the  Forest  Service  to  collect 
information  and  authorize  the  use  and 
occupancy  of  NFS  lands  to  provide 
outfitting  and  guiding  services. 

11.  FS-2 700-4)  (new).  Special  Use 
Permit  for  a  Federal  Agency’s  Electric 
Transmission  Facilities,  is  the  form  used 
by  the  Forest  Service  to  collect 
information  and  authorize  the  use  and 
occupancy  of  NFS  lands  by  a  federal 
agency  that  owns  and  operates  electric 
transmission  lines  and  facilities 

12.  FS-2700-5,  Term  Special  Use 
Permit,  is  the  form  used  by  the  Forest 
Service  to  collect  information  and 
authorize  long-term  use  of  NFS  lands 
involving  privately  owned  facilities. 

13.  FS-2700-5a,  Term  Special  Use 
Permit  for  Recreation  Residences,  is  the 
form  used  by  the  Forest  Service  to 
collect  information  and  authorize  a 
privately  owned  recreation  residence  on 
NFS  lands. 

14.  FS-2700-5b,  Ski  Area  Term 
Special  Use  Permit,  is  the  form  used  by 
the  Forest  Service  to  collect  information 
and  authorize  ski  areas  on  NFS  lands. 

15.  FS-2700-5C,  Resort/Marina  Term 
Special  Use  Permit,  is  the  form  used  by 
the  Forest  Service  to  collect  information 
and  authorize  a  resort/marina  on  NFS 
lands. 

16.  FS-2700-5d  (new).  Resort 
Supplement  for  Outfitting  and  Guiding, 
provides  information  the  Forest  Service 
uses  to  authorize  outfitting  and  guiding 
occurring  at  a  resort/ marina  on  NFS 
lands. 

17.  FS-2700-9a,  Agricultural 
Irrigation  and  Livestock  Watering 
System  Easement,  is  used  by  the  Forest 
Service  to  collect  information  and  grant 
an  easement  for  an  agricultural 
irrigation  or  a  livestock  watering  system 
on  NFS  lands. 

18.  FS-2700-9b,  Cost  Share 
Easement,  is  used  by  the  Forest  Service 
to  collect  information  and  authorize, 
under  FRTA,  the  acquisition, 
construction,  or  reconstruction  and  the 
maintenance  and  use  of  an  NFS  road 
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that  is  subject  to  a  cost  share  agreement. 
The  parties  to  the  cost  share  agreement 
grant  each  other  easements  within  the 
geographic  area  covered  by  the 
agreement.  A  cost  share  easement  is  for 
a  NFS  road  and  is  subject  to  the  cost 
sharing  provisions  of  the  agreement. 

19.  FS-2700-9C,  Non-Cost  Share 
Easement,  is  used  by  the  Forest  Service 
to  collect  information  and  authorize, 
under  FRTA,  the  construction, 
reconstruction,  maintenance,  and  use  of 
private  roads  under  a  cost  share 
agreement.  The  parties  to  the  cost  share 
agreement  grant  each  other  easements 
within  the  geographic  area  covered  by 
the  agreement.  A  non-cost  share 
easement  is  for  a  private  road  (rather 
than  a  NFS  road)  and  is  not  subject  to 
the  cost  sharing  provisions  of  the 
agreement. 

20.  FS-2700-9d,  Public  Road 
Easement,  is  used  by  the  Forest  Service 
to  collect  information  and  grant 
easements  under  FRTA  to  public  road 
authorities,  such  as  states  or  counties,  to 
construct  and  maintain  public  roads 
that  are  not  part  of  the  Federal  Aid 
Highway  System. 

21.  FS-2700-9e,  Forest  Road 
Easement,  is  issued  under  the  National 
Forest  Roads  and  Trails  Act.  This  form 
is  used  by  the  Forest  Service  to  collect 
information  and  to  grant  an  easement 
under  FRTA  to  a  party  to  a  cost  share 
agreement,  or  to  another  non-Federal 
landowner  who  is  cooperating  in  the 
acquisition,  construction,  or 
maintenance  of  a  NFS  road.  The 
easement  is  for  acquisition,  construction 
or  reconstruction,  maintenance,  and  use 
of  a  NFS  road  that  is  outside  the 
boundaries  of  a  cost  share  agreement.  At 
the  time  the  easement  is  granted,  the 
grantor  and  the  grantee  share  the  costs 
of  acquisition,  construction,  and 
reconstruction.  After  the  easement  is 
granted,  the  grantor  and  the  grantee 
share  only  the  cost  of  maintenance. 

22.  FS-2700-9f,  Private  Road 
Easement,  issued  under  the  National 
Forest  Roads  and  Trails  Act;  the  Forest 
Service  uses  this  form  to  collect 
information  and  grant  an  easement 
under  FRTA  to  a  party  to  a  cost  share 
agreement,  or  to  another  non-Federal 
landowner  who  is  cooperating  in  the 
acquisition,  construction,  or 
maintenance  of  a  NFS  road.  The 
easement  is  for  construction  or 
reconstruction,  maintenance,  and  use  of 
a  private  road  that  is  outside  the 
boundaries  of  a  cost  share  agreement. 
Since  the  easement  is  for  a  private 
rather  than  a  NFS  road,  the  cost  of 
constructing,  reconstructing,  and 

*  maintaining  the  road  are  borne  by  the 
grantee. 


23.  FS-2700-9g,  Forest  Road 
Easement,  issued  under  the  Federal 
Land  Policy  and  Management  Act,  is 
used  by  Forest  Service  to  collect 
information  and  grant  an  easement 
under  FLPMA  for  construction, 
reconstruction^  maintenance,  and  use  of 
an  NFS  road,  when  the  grantee  is  not  a 
party  to  a  cost  share  agreement  for  the 
acquisition,  construction,  and 
maintenance  of  an  NFS  road,  or  when 
the  grantee  does  not  meet  the 
requirements  for  issuance  of  a  forest 
road  easement  under  FRTA. 

24.  FS-2700-9h,  Private  Road 
Easement,  issued  under  the  Federal 
Land  Policy  and  Management  Act,  is 
used  by  the  Forest  Service  to  collect 
information  and  grant  an  easement 
under  FLPMA  for  construction, 
reconstruction,  maintenance,  and  use  of 
a  private  road,  when  the  grantee  is  not 

a  party  to  a  cost  share  agreement  for  the 
acquisition,  construction,  and 
maintenance  of  NFS  roads,  or  when  the 
grantee  does  not  meet  the  requirements 
for  issuance  of  a  private  road  easement 
under  FRTA. 

25.  FS-2700-10b,  Communications 
Site  Lease,  is  the  form  used  by  the 
Forest  Service  to  collect  information 
and  to  authorize  a  communications  use 
within  a  designated  communications 
site  on  NFS  lands. 

26.  FS-2700-23,  Amendment  for 
Special  Use  Authorization,  is  used  by 
the  Forest  to  collect  information  and 
amend  an  existing  special  use 
authorization. 

27.  FS-2700-25,  Temporary  Special 
Use  Permit,  is  used  by  the  Forest  Service 
to  authorize  uses  of  one  year  or  less  on 
NFS  lands. 

28.  FS-2700-26,  Major  Category  Cost 
Recovery  Agreement,  is  used  to 
effectuate  cost  recovery  for  special  use 
applications  or  authorizations  involving 
over  50  hours  to  process  or  monitor. 

29.  FS-2700-26b,  Cost  Recovery 
Master  Agreement,  is  used  by  Forest 
Service  officials  to  effectuate  cost 
recovery  for  special  use  applications  or 
authorizations  involving  multiple 
phases  of  development  or  groups  of 
applications  or  similar  applications  for 
a  specified  geographic  area. 

30.  FS-2700-27,  Notice  to  Alaska 
Native  Corporations  Regarding 
Prospectus  for  Visitor  Services,  is  used 
by  the  Forest  Service  to  collect 
information  and  provide  notice  to 
Alaska  Native  Corporations  of  the 
issuance  of  a  prospectus  to  conduct 
visitor  services  in  Conservation  System 
Units  in  Alaska.  Notification  provides 
the  Alaska  Native  Corporations  a  chance 
to  request  designation  as  a  most  directly 
affected  Native  Corporation  for  purposes 


of  competing  for  the  opportunity  to 
conduct  visitor  services. 

31.  FS-2700-31,  Electric 
Transmission  Line  Easement,  the  Forest 
Service  uses  this  form  to  collect 
information  and  to  grant  a  long-term 
easement  under  FLPMA  for  an  electric 
transmission  line  to  a  non-federal 
organization. 

32.  FS-2700-32,  Permit  for 
Archaeological  Investigations,  the  Forest 
Service  uses  this  form  to  collect 
information  and  to  grant  a  permit  to  a 
qualified  applicant  to  conduct 
archeological  investigations  on  or 
within  NFS  lands. 

Category  3:  Annual  Financial 
Information 

1.  FS-2700-6b,  Recreation  Residence 
Self-Inspection  Report,  the  Forest 
Service  uses  this  form  to  review  and 
record  any  modifications  made  to  a 
recreation  residence. 

2.  FS-2700-7,  Reconciliation  of  Sales 
for  Fee  Calculation,  this  form  provides 
information  used  by  the  Forest  Service 
to  determine  land  use  fees  based  on 
sales  revenue. 

3.  FS-2700— 8,  Reconciliation  of  Gross 
Fixed  Assets  to  Booked  Amounts,  the 
Forest  Service  uses  the  information 
provided  on  this  form  to  determine  land 
use  fees  based  on  the  gross  fixed  assets 
of  the  holder. 

4.  FS-2700-10a,  Telecommunications 
Facility  Inventory,  the  Forest  Service 
uses  the  information  provided  on  this 
form  to  determine  the  rent  for  a 
communications  facility  based  on  the 
number  of  tenants  in  the  facility. 

5.  FS-2700-19,  Fee  Calculation  for 
Concession  Permits,  information 
collected  via  this  form  is  used  by  the 
Forest  Service  to  determine  the  land  use 
fee  for  concession  permits  under  the 
Graduated  Rate  Fee  System. 

6.  FS-2700-19a,  Fee  Calculation  for 
Ski  Area  Permits,  this  form  collects 
information  used  by  the  Forest  Service 
to  determine  the  land  use  fee  for  ski  area 
permits  under  the  Ski  Fee  Act. 

7.  Business  Practices  (no  designated 
form).  The  holder  provides  information 
regarding  various  business  practices, 
such  as  basic  accounting  or  financial 
records,  upon  request  by  the  authorized 
officer  or  as  a  term  and  condition  of  an 
authorization.  In  most  circumstances, 
the  form  used  is  one  customarily  used 
for  the  type  of  business  involved. 

Category  4:  Preparing  and  Updating 
Operating  Plans  (no  designated  form) 

Special  use  authorizations  may 
contain  a  clause  requiring  the  holder  to 
prepare  and  update  an  operating  plan 
that  governs  day-to-day  operations  of 
the  authorized  use.  This  information  is 
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useful  to  the  holder  and  the  Forest 
Service,  because  it  specifies  procedures 
and  policies  for  conducting  the 
authorized  use.  Typically,  operating 
plans  contain  daily  operating 
guidelines,  fire  abatement  and  control 
procedures,  monitoring  guidelines, 
maintenance  standards,  safety  and 
emergency  plans,  and  inspection 
standards.  Operating  plans  are  usually 
necessary  for  complex  operations, 
commercial  uses,  and  uses  conducted  in 
environmentally  sensitive  areas. 

Category  5:  Preparing  and  Updating 
Maintenance  Plans  (no  designated 
form) 

A  permit  or  easement  issued  under 
FLPMA  or  FRTA  may  require  the  holder 
or  grantee  to  submit  and  update  a  road 
maintenance  plan  or  information 
necessary  for  the  preparation  of  a  road 
maintenance  plan.  A  road  maintenance 
plan  governs  the  responsibility  of  the 
holder  or  grantee  to  perform  or  pay  for 
maintenance  of  an  NFS  road. 

Categor>'  6:  Compliance  Reports  and 
Information  Updates 

1.  FS-2700-34  (new).  Outfitter  or 
Guide  Trip  Ticket  is  used  by  an  outfitter 
or  guide  to  provide  use  information  to 
Forest  Service  officials  via  the  Internet 
or  other  media.  The  Forest  Service  uses 
the  information  to  track  use  of  NFS 
lands. 

2.  Compliance  Reports  and 
Information  Updates  (no  designated 
form).  Special  use  authorizations  may 
contain  a  clause  requiring  the  holder  to 
provide  the  Forest  Service  with 
compliance  reports,  information  reports, 
and  other  information  required  by 
Federal  law  or  to  manage  NFS  lands  to 
ensure  adequate  protection  of  national 
forest  resources  and  public  health  and 
safety.  Examples  of  compliance  and 
information  updates  include  dam 
maintenance  inspection  reports  and  logs 
required  by  the  Reclamation  Safety  of 
Dams  Act  of  1978;  the  Federal  Dam 
Safety  Inspection  Act  of  1979;  and  the 
Dam  Safety  Act  of  1983;  documentation 
that  authorized  facilities  passed  safety 
inspections;  documentation  showing 
that  the  United  States  is  named  as  an 
additional  insured  in  an  insurance 
policy  issued  to  a  holder;  notifications 
involving  a  change  in  ownership  of 
authorized  improvements  or  a  change  in 
control  of  the  holder;  and 
documentation  of  compliance  with  Title 
VI  of  the  Civil  Rights  Act  of  1964. 

Estimate  of  Annual  Burden:  2.37 
burden  hours  per  response. 

Type  of  Respondents:  Individuals, 
Businesses,  Non-profit  Organizations, 
and  Non-Federal  Governmental  entities. 


Estimated  Annual  Number  of 
Respondents:  88,505  respondents. 

Estimated  Annual  Number  of 
Responses  per  Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  161,017  hours. 

Comment  Is  Invited 

Comment  is  invited  on:  (1)  Whether 
this  collection  of  information  is 
necessary  for  the  stated  purposes  and 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  or 
scientific  utility;  (2)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  comments  received  in  response  to 
this  notice,  including  names  and 
addresses  when  provided,  will  be  a 
matter  of  public  record.  Comments  will 
be  summarized  and  included  in  the 
submission  request  toward  Office  of 
Management  and  Budget  approval. 

Dated:  October  17,  2008. 

Gloria  Manning, 

Associate  Deputy  Chief,  National  Forest 
System. 

[FR  Doc.  E8-25396  Filed  10-23-08;  8:45  am] 
BILLING  CODE  3410-1 1-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

[WO-300-9131-PP] 

Notice  of  Avaiiability  of  the  Finai 
Programmatic  Environmental  Impact 
Statement  for  Leasing  of  Geothermal 
Resources  in  Eieven  Western  United 
States  and  Alaska,  Including  Proposed 
Amendments  to  Selected  Land  Use 
Plans 

agency:  Bureau  of  Land  Management, 
Interior;  and  U.S.  Forest  Service, 
Agriculture. 

ACTION:  Notice  of  Availability  (NOA). 

SUMMARY:  In  accordance  with  section 
202  of  the  National  Environmental 
Policy  Act  of  1969  (NEPA)  (42  U.S.C. 


4321  et  seq.),  the  Council  on 
Environmental  Quality’s  regulations 
implementing  NEPA  (40  CFR  1500- 
1508),  and  applicable  agency  guidance, 
a  Final  Programmatic  Environmental 
Impact  Statement  (PEIS)  has  been 
prepared  on  the  leasing  of  geothermal 
resources  in  1 1  Western  United  States 
(U.S.)  and  Alaska.  The  Department  of 
the  Interior,  Bureau  of  Land 
Management  (BLM)  and  the  Department 
of  Agriculture,  Forest  Service  (FS)  are 
co-lead  agencies  for  the  PEIS.  The 
Department  of  Energy  (DOE) 
participated  as  a  core  team  member.  The 
PEIS  has  been  developed,  in  part,  to 
support  the  amendment  of  122  resource 
management  plans  (RMP)  covering 
public  lands  managed  by  the  BLM 
under  the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA). 

In  accordance  with  the  Energy  Policy 
Act  of  2005  (Pub.  L.  109-58,  August  8, 
2005),  the  goal  of  the  proposed  action  is 
to  make  geothermal  leasing  decisions  on 
pending  lease  applications  submitted 
prior  to  January  1,  2005,  and  to  facilitate 
geothermal  leasing  decisions  on  other 
existing  and  future  lease  applications 
and  nominations  on  the  Federal  mineral 
estate.  The  planning  area  encompasses 
about  530  million  acres  of  land  with  the 
potential  for  geothermal  development  in 
Alaska,  Arizona,  California,  Colorado, 
Idaho,  Montana,  New  Mexico,  Nevada, 
Oregon,  Utah,  Washington,  and 
Wyoming. 

DATES:  The  proposed  RMP  amendments 
and  Final  PEIS  for  Leasing  of 
Geothermal  Resources  will  be  available 
for  review  for  30  days  following  the  date 
the  Environmental  Protection  Agency 
(EPA)  publishes  its  Notice  of 
Availability  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
G.  Peterson,  BLM  Project  Manager  at 
(208) 373-4048 

{JackjG_Peterson@blm.gov),  Bureau  of 
Land  Management,  1387  S.  Vinnell 
Way,  Boise,  Idaho  83706  or  Ivette 
Torres,  FS  Program  Manager  at  (703) 
605-4792  {ietorres@fs.fed.us).  Forest 
Service,  Mail  Stop  1126  RPC  5th,  1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250  or  visit  the  PEIS  Web  site  at 
http  ://www.  blm  .gov/  GeothermalJEIS. 
ADDRESSES:  A  copy  of  the  proposed 
RMP  amendments  and  Final  PEIS  is 
available  for  review  via  the  Internet 
from  a  link  at  http://www.blm.gov/ 
Geothermal_EIS.  Hardcopies  are 
available  for  review  at  BLM  State 
Offices  and  Field  Offices.  Electronic  (on 
CD-ROM)  and  paper  copies  may  also  be 
obtained  by  contacting  Jack  Peterson  at 
the  address  and  phone  number  listed  in 
FOR  FURTHER  INFORMATION  CONTACT.  The 
proposed  RMP  amendments  and  Final 
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PEIS  consist  of  three  volumes:  Volume 
I  contains  the  proposed  RMP 
amendments  and  associated 
programmatic  analyses;  Volume  II 
provides  the  specific  environmental 
analysis  for  the  pending  lease 
applications;  and  Volume  III  contains 
the  appendices,  including  responses  to 
public  comments  on  the  Draft  PEIS. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Energy  Policy  Act 
of  2005,  the  BLM  and  FS  propose  to 
facilitate  geothermal  leasing  of  the 
Federal  mineral  estate  on  lands 
administered  by  the  BLM  (termed 
“public  lands”)  and  by  the  FS  (National 
Forest  System  [NFS]  lands)  that  have 
geothermal  potential  in  the  11  Western 
States  and  Alaska.  Under  the  proposal, 
the  BLM  and  FS  woifld  do  the 
following:  fl)  Identify  public  and  NFS 
lands  with  geothermal  potential  as  being 
open  or  closed  to  leasing;  (2)  on  public 
lands,  identify  lands  that  are 
administratively  closed  or  open  to 
leasing  and  development,  and  under 
what  conditions;  (3)  develop  a 
comprehensive  list  of  stipulations,  best 
management  practices  (BMPs),  and 
procedures  to  serve  as  consistent 
guidance  for  future  geothermal  leasing 
and  development  on  public  and  NFS 
lands;  (4)  amend  BLM  RMPs  to  adopt 
the  resource  allocations,  stipulations, 
BMPs,  and  procedvues;  and  (5)  provide 
FS  consent,  if  applicable,  to  issue  or 
deny  geothermal  lease  applications 
pending  as  of  January  1,  2005,  on  public 
and  NFS  lands. 

The  need  for  the  action  is  to:  (1)  Issue 
decisions  on  pending  lease  applications 
in  accordance  with  the  Energy  Policy 
Act  of  2005;  (2)  address  other  provisions 
of  the  Energy  Policy  Act  of  2005, 
respond  to  other  policy  directives 
calling  for  clean  and  renewable  energy 
(such  as  state  renewable  portfolio 
standards),  and  meet  the  increasing 
energy  demands  of  the  Nation;  and  (3) 
facilitate  geothermal  leasing  decisions 
on  other  existing  and  future  lease 
applications  and  nominations  on  the 
Federal  mineral  estate.  The  purpose  of 
the  action  is  to:  (1)  Complete  processing 
active  pending  geothermal  lease 
applications;  (2)  amend  BLM  land  use 
plans  to  allocate  lands  with  geothermal 
potential  as  being  closed  or  open  with 
minor  to  major  constraints  to  leasing; 
and  (3)  provide  suitable  information  to 
the  FS  to  facilitate  its  subsequent 
consent  decisions  for  BLM  leasing  on 
NFS  lands. 

Over  530  million  acres  of  the  Western 
U.S.  and  Alaska  have  been  identified  as 
potentially  containing  geothermal 
resources  suitable  for  commercial 
electrical  generation  and  other  direct 


uses,  such  as  heating.  Much  of  the 
resource  base  is  held  in  the  Federal 
mineral  estate,  for  which  the  BLM  has 
the  delegated  authority  for  processing 
and  issuing  geothermal  leases.  The  BLM 
is  prohibited  from  issuing  leases  on 
statutorily  closed  lands  (see  43  CFR 
3201.11),  including  Wilderness  Areas, 
wilderness  study  areas,  lands  contained 
in  a  unit  of  the  National  Park  System, 
National  Recreation  Areas,  Indian  trust 
or  restricted  lands,  and  the  Island  Park 
Geothermal  Areas  (around  the  border  of 
Yellowstone  National  Park).  Other  areas 
closed  to  leasing  by  existing  laws, 
regulations,  and  Executive  Orders 
include  National  Monuments  and 
designated  wild  rivers  under  the  Wild 
emd  Scenic  Rivers  Act. 

Under  the  Proposed  Action,  the  BLM 
would  also  apply  discretionary  closures 
to:  (1)  Areas  of  Critical  Environmental 
Concern  where  the  BLM  determines  that 
geothermal  leasing  and  development 
would  be  incompatible  with  the 
purposes  for  which  the  ACEC  was 
designated,  or  that  have  management 
plans  that  expressly  preclude  new 
leasing;  (2)  National  Conservation 
Areas,  except  the  California  Desert 
Conservation  Area;  and  (3)  other  lands 
in  the  BLM’s  National  Landscape 
Conservation  System,  such  as  historic 
and  scenic  trails. 

The  Notice  of  Intent  to  prepare  the 
PEIS,  published  in  the  Federal  Register 
(72  FR  32679)  on  June  13, 2007, 
initiated  the  public  scoping  process  and 
invited  the  public  to  provide  comments 
on  the  scope  and  objectives  of  the  PEIS. 
During  the  scoping  process,  the  BLM 
and  FS  held  public  scoping  meetings  in 
ten  cities  across  the  Western  U.S., 
including  Alaska.  Over  170  individuals 
attended  the  scoping  meetings. 

The  NOA  announcing  the  RMP 
amendments  and  Draft  PEIS  was 
published  in  the  Federal  Register  on 
June  13,  2008.  The  public  was  given  the 
opportunity  to  provide  comments  on  the 
RMP  amendments  and  Draft  PEIS  from 
June  13,  2008,  to  September  19,  2008. 
The  BLM  and  FS  held  13  public 
meetings  to  collect  comments  and 
answer  questions  on  the  RMP 
cunendments  and  Draft  PEIS.  Meetings 
were  held  in  Reno,  Nevada;  Salt  Lake 
City,  Utah;  Tucson,  Arizona; 
Albuquerque,  New  Mexico;  Denver, 
Colorado!  Cheyenne,  Wyoming;  Helena, 
Montana;  Boise,  Idaho;  Seattle, 
Washington;  Portland,  Oregon; 
Sacramento,  California;  Anchorage, 
Alaska;  and  Fairbanks,  Alaska.  About 
220  people  attended  the  meetings.  The 
RMP  amendments  and  Draft  PEIS  were 
posted  on  the  project  Web  site  at 
h  tip:// WWW.  blm  .gov/GeothermaI_EIS 


and  provided  on  request  as  a  CD  or 
printed  document. 

Sixty-three  individuals  or 
organizations  submitted  comment 
letters  with  about  500  unique  comments 
on  the  RMP  amendments  and  Draft 
PEIS.  In  addition,  two  form  letters  were 
received.  One  form  letter  generated  over 
700  copies  pertaining  to  development  in 
areas  with  sensitive  resources,  such  as 
National  Parks.  The  second  form  letter 
generated  over  20  copies  about 
development  in  the  Medicine  Lake, 
California,  area. 

Public  comments  on  the  RMP 
amendments  and  Draft  PEIS  have  been 
incorporated  into  Volume  3  of  the  PEIS. 
The  public  provided  input  on  a  wide 
variety  of  issues.  The  most  prevalent 
comment  pertained  to  geothermal 
development  in  areas  with  sensitive 
resources,  followed  by  water  resources 
and  compatibility  with  other  resource 
uses,  such  as  recreation  and  grazing. 

Public  comments  on  the  RMP 
amendments  and  Draft  PEIS  were 
considered  and  incorporated,  as 
appropriate,  into  the  proposed  RMP 
amendments  and  Final  PEIS.  Public 
comments  resulted  in  the  addition  of 
clarifying  text  for  the  analysis  and 
proposed  action,  but  did  not 
significantly  change  the  proposed 
action. 

Approximately  143  million  acres  of 
public  (BLM)  lands  and  104  million 
acres  of  NFS  lands  have  geothermal 
potential.  The  proposed  RMP  « 

amendments  and  Final  PEIS  proposes  to 
identify  approximately  118  million 
acres  of  public  lands  and  79  million 
acres  of  NFS  lands  as  available  to 
potential  geothermal  leasing  subject  to 
existing  laws,  regulations,  formal  orders, 
stipulations  attached  to  the  lease  form, 
and  terms  and  conditions  of  the 
standard  lease  form.  To  protect  special 
resource  values,  the  BLM  and  FS  have 
developed  a  comprehensive  list  of 
stipulations,  conditions  of  approval,  and 
BMPs. 

In  addition,  a  reasonable  foreseeable 
development  (RFD)  scenario  was 
developed  to  predict  future  geothermal 
development  trends.  The  RFD  scenario 
in  the  proposed  RMP  amendments  and 
Final  PEIS  estimates  a  potential  for 
5,540  megawatts  (MW)  of  new  electric 
generation  capacity  from  111  new 
geothermal  power  plants  in  the  11 
Western  States  and  Alaska  by  2015.  It 
also  estimated  an  additional  6,600  MW 
from  another  133  plants  by  2025.  The 
RFD  scenario  recognizes  the  great 
potential  for  direct  uses,  including  up  to 
270  western  communities  being  able  to 
develop  geothermal  resources  for 
heating  buildings  to  offset  the  use  of 
conventional  energy  somrces. 
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As  noted  above,  the  BLM  manages  the 
public  lands  pursuant  to  FLPMA.  Under 
FLPMA,  in  order  for  geothermal 
resource  leasing  and  development  to 
take  place  on  the  public  lands  that  BLM 
manages,  such  activities  must  be 
provided  for  in  the  land  use  plan  (also 
termed  resource  management  plan  or 


RMP)  for  the  affected  administrative 
unit.  Under  the  Proposed  Action,  the 
BLM  would  amend  122  RMPs  to  adopt 
the  allocations,  stipulations,  best 
management  practices,  and  procedures 
analyzed  in  the  PEIS.  Therefore,  in  most 
cases,  the  BLM  would  be  able  to  issue 
geothermal  leases  on  the  basis  of  the 


analysis  contained  in  this  document. 
The  FS  would  use  the  document  to 
facilitate  subsequent  consent  decisions 
for  leasing  on  NFS  lands.  The  following 
BLM  RMPs  and  Management 
Framework  Plans  (MFPs)  (provided  in 
Chapter  2  of  the  Final  PEIS)  are 
proposed  for  amendment: 


Table  1— BLM  Land  Use  Plans  Proposed  for  Amendment  Under  the  PEIS 


State  {  Land  use  plan(s) 


ALASKA  . . I  Central  Yukon  RMP,  Kobuk-Seward  RMP,  Ring  of  Fire  RMP. 

ARIZONA  . !  Arizona  Strip  RMP,  Kingman  RMP,  Lake  Havasu  RMP,  Lower  Gila  North  MFP,  Lower  Gila  South  RMP, 

I  Phoenix  RMP,  Safford  RMP,  Yuma  RMP. 

CALIFORNIA .  |  Alturas  RMP,  Areata  RMP,  Bishop  RMP,  Caliente  RMP,  Cedar  Creek/Tule  Mountain  Integrated  RMP,  E. 

'  San  Diego  County  RMP,  Eagle  Lake  RMP,  Headwaters  RMP,  Hollister  RMP,  Redding  RMP,  S.  Diablo 
;  Mountain  Range  and  Central  Coast  RMP,  South  Coast  RMP,  Surprise  RMP,  West  Mojave  RMP. 

COLORADO . ;  Glenwood  Springs  RMP,  Grand  Junction  RMP,  Gunnison  RMP,  Kremmling  RMP,  Little  Snake  RMP,  North¬ 

east  RMP,  Royal  Gorge  RMP,  San  Juan/San  Miguel  RMP,  Uncompahgre  Basin  RMP,  White  River  RMP. 

IDAHO . i  Bennett  Hills/Timmerman  Hills  MFP,  Big  Desert  MFP,  Big  Lost  MFP,  Bruneau  MFP,  Cascade  RMP,  Cassia 

i  RMP,  Challis  RMP,  Chief  Joseph  MFP,  Jarbidge  RMP,  Kuna  MFP,  Lemhi  RMP,  Little  Lost-Birch  MFP, 
Magic  MFP,  Malad  MFP,  Medicine  Lodge  RMP,  Monument  RMP,  Owyhee  RMP,  Pocatello  RMP,  Sun 
Valley  MFP,  Twin  Falls  MFP. 

MONTANA  .  Big  Dry  RMP,  Billings  Resource  Area  RMP,  Dillon  RMP,  Garnet  Resource  Area  RMP,  Judith  Valley  Phillips 

RMP,  North  Headwaters  RMP,  Powder  River  Resource  Area  RMP,  West  HiLine  RMP. 

NEVADA  .  Carson  City  Consolidated  RMP,  Elko  RMP,  Las  Vegas  RMP,  Paradise-Denio  MFP,  Shoshone-Eureka 

RMP,  Sonoma-Gerlach  MFP,  Tonopah  RMP,  Wells  RMP. 

NEW  MEXICO  .  ;  Carlsbad  RMP,  Farmington  RMP,  MacGregor  Range  RMP,  Mimbres  RMP,  Rio  Puerco  RMP,  Roswell 

I  RMP,  Socorro  RMP,  Taos  RMP,  White  Sands  RMP. 

OREGON  .  I  Brothers/LaPine  RMP,  Eugene  District  RMP,  John  Day  River  MP,  John  Day  RMP,  Lower  Deschutes  RMP, 

Medford  RMP,  Roseburg  RMP,  Salem  RMP,  Three  Rivers  RMP,  Two  Rivers  RMP. 

UTAH  . !  Book  Cliffs  MFP,  Box  Elder  RMP,  Cedar  Beaver  Garfield  Antimony  RMP,  Diamond  Mountain  RMP,  Henry 

Mountain  MFP,  House  Range  Resource  Area  RMP,  Iso-tract  MFP,  Mountain  Valley  MFP,  Paria  MFP, 
Park  City  MFP,  Parker  Mountain  MFP,  Pinyon  MFP,  Pony  Express  RMP,  Randolph  MFP,  St.  George 
I  (formerly  Dixie)  RMP,  Vermilion  MFP,  Warm  Springs  Resource  Area  RMP,  Zion  MFP. 

WASHINGTON  . i  Spokane  RMP. 

WYOMING  . I  Big  Horn  Basin  RMP,  Buffalo  RMP,  Cody  RMP,  Grass  Creek  RMP,  Great  Divide  RMP,  Green  River  RMP, 

Kemmerer  RMP,  Lander  RMP,  Newcastle  RMP,  Pinedale  RMP,  Platte  River  RMP,  Snake  River  RMP, 
Waskakie  RMP. 


In  addition  to  the  Proposed  Action, 
the  PEIS  evaluates  two  other 
alternatives:  The  No  Action  Alternative 
and  an  alternative  termed  Leasing  Near 
Transmission  Lines.  Under  the  No 
Action  Alternative,  no  land  use  plans 
would  be  amended.  Therefore,  lease 
applications  would  continue  to  be 
evaluated  on  a  case-by-case  basis  and 
would  require  additional  environmental 
review  and  possible  land  use  plan 
amendments. 

The  Leasing  Near  Transmission  Lines 
Alternative  was  developed  based  on 
input  from  scoping.  Under  this 
alternative,  the  scope  of  lands 
considered  for  leasing  for  commercial 
electrical  generation  would  be  limited  to 
those  lands  that  are  near  transmission 
lines  that  currently  exist  or  are  under 
development.  While  this  alternative 
minimizes  the  potential  footprint  of  tie- 
in  transmission  lines  from  power  plants 
to  distribution  lines,  it  would  limit  the 
potential  for  geothermal  energy 
generation. 

Based  on  analysis  within  the  PEIS  and 
public  comments  on  the  Draft  PEIS,  the 


BLM  has  identified  the  Proposed  Action 
as  their  preferred  alternative.  • 

The  BLM  initiated  activities  to 
coordinate  and  consult  with  the 
governors  of  each  of  the  12  states 
addressed  in  the  PEIS  and  with  state 
agencies.  Prior  to  the  issuance  of  a 
record  of  decision  approving  the  land 
use  plan  amendments,  the  governor  of 
each  affected  state  will  be  given  the 
opportunity  to  identify  any 
inconsistencies  between  the  proposed 
land  use  plan  amendments  and  state  or 
local  plans  and  to  provide 
recommendations  in  writing. 

Because  developing  this  and  other 
alternative  energy  resources  is  of 
strategic  importance  in  enhancing  the 
Nation’s  domestic  energy  supplies,  the 
Assistant  Secretary,  Land  and  Minerals 
Management,  in  the  Department  of  the 
Interior  is  the  responsible  official  for 
these  proposed  BLM  RMP  amendments. 
The  FLPMA  and  its  implementing 
regulations  provide  land  use  planning 
authority  to  the  Secretary  of  the  Interior, 
as  delegated  to  this  Assistant  Secretary. 
The  Assistant  Secretary,  Land  and 


Minerals  Management  will  be  approving 
these  proposed  RMP  amendments. 
Therefore,  there  will  be  no 
administrative  review  (protest)  of  the 
proposed  amendments  under  the  BLM 
or  Departmental  regulations  (43  CFR 
1610.5-2).  The  Assistant  Secretary, 

Land  and  Minerals  Management,  is  the 
responsible  official  for  the  decision 
(Record  of  Decision)  to  be  made  with 
respect  to  the  BLM  RMP  amendments. 

In  addition  to  the  programmatic 
analysis  pertaining  to  the  land  use 
planning  process,  the  PEIS  provides 
environmental  analysis  for  19  pending 
leases  in  7  geographical  locations  in 
Alaska,  California,  Nevada,  Oregon,  and 
Washington  that  were  pending  as  of 
January  1,  2005.  The  alternatives 
evaluated  for  this  analysis  are  intended 
to  support  FS  decision  making  as  to 
whether  or  not  to  provide  consent  to  the 
BLM  lease  decisions,  and  to  support 
BLM  decision  making  as  to  whether  to 
issue  or  deny  the  lease. 
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Dated;  October  3,  2008. 

Henri  Bisson, 

Deputy  Director,  Bureau  of  Land 
Management. 

Gloria  Manning, 

Associate  Deputy  Chief,  National  Forest 
System,  U.S.  Forest  Service. 

[FR  Doc.  E8-25294  Filed  10-23-0&;  8:45  am] 
BILLING  CODE  4310-84-P 


DEPARTMENT  OF  AGRICULTURE 

Deschutes  Provincial  Advisory 
Committee  (DPAC) 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Deschutes  Provincial 
Advisory  Committee  will  meet  on 
October  29,  2008,  starting  at  8  a.m.  at 
the  Deschutes  National  Forest 
Supervisor’s  Office,  1001  SW  Emkay 
Drive,  Bend,  Oregon.  There  will  be  a  1 
hour  business  meeting.  Then,  members 
will  go  to  the  field  to  the  Bend  Ft.  Rock 
Ranger  District  to  discuss  strategies  for 
the  local  forest  at  risk  to  insects.  The 
trip  is  scheduled  to  end  at  4:30  p.m.  All 
Deschutes  Province  Advisory 
Committee  Meetings  are  open  to  the 
public  and  an  open  public  forum  is 
scheduled  from  8:30  to  9  a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chris  Mickle,  Province  Liaison,  Crescent 
Ranger  District,  Highway  97,  Crescent, 
Oregon  97733,  Phone  (541)  433-3216. 

John  Allen, 

Deschutes  National  Forest  Supervisor. 

[FR  Doc.  E8-25281  Filed  10-23-08;  8:45  am] 
BILLING  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Lake  Tahoe  Basin  Federal  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Lake  Tahoe  Basin  Federal 
Advisory  Committee  will  hold  a 
meeting  on  November  6,  2008  at  The 
Chateau,  955  Fairway  Boulevard, 

Incline  Village,  NV  89451.  This 
Committee,  established  by  the  Secretary 
of  Agriculture  on  December  15,  1998  (64 
FR  2876),  is  chartered  to  provide  advice 
to  the  Secretary  on  implementing  the 
terms  of  the  Federal  Interagency 
Partnership  on  the  Lake  Tahoe  Region 
and  other  matters  raised  by  the 
Secretary. 


DATES:  The  meeting  will  be  held 
November  6,  2008,  beginning  at  10  a.m. 
and  ending  at  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
The  Chateau,  955  Fairway  Boulevard, 
Incline  Village,  NV  89451. 

For  Further  Information  or  to  Request 
an  Accommodation  (One  Week  Prior  to 
Meeting  Date)  Contact:  Aria  Hams,  Lake 
Tahoe  Basin  Management  Unit,  Forest 
Service,  35  College  Drive,  South  Lake 
Tahoe,  CA  96150,  (530)  543-2773. 
SUPPLEMENTARY  INFORMATION:  Items  to 
be  covered  on  the  agenda  on  November 
6,  2008:  (1)  Total  Maximum  Daily  Load 
update,  ahd  (2)  public  comment. 

All  Lake  Tahoe  Basin  Federal 
Advisory  Committee  meetings  are  open 
to  the  public.  Interested  citizens  are 
encouraged  to  attend  at  the  above 
address.  Issues  may  be  brought  to  the 
attention  of  the  Committee  during  the 
open  public  comment  period  at  the 
meeting  or  by  filing  written  statements 
with  the  secretary  for  the  Committee 
before  or  after  the  meeting.  Please  refer 
any  written  comments  to  the  Lake 
Tahoe  Basin  Management  Unit  at  the 
contact  address  stated  above. 

Dated:  October  10,  2008. 

David  Marlow, 

Acting  Forest  Supervisor. 

[FR  Doc.  E8-25226  Filed  10-23-08;  8:45  am] 
BILLING  CODE  3410-11-M  - 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Revision  of  Land  Management  Plan  for 
National  Forests  in  Mississippi 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  adjustment  for 
resuming  the  land  management  plan 
revision  process. 

SUMMARY:  The  Forest  Service,  U.S. 
Department  of  Agriculture  is  resuming 
preparation  of  the  National  Forests  in 
Mississippi  revised  land  management 
plan  as  directed  by  the  National  Forest 
Management  Act  (NFMA).  Preparation 
of  the  revised  plan  was  halted  when  the 
2005  Forest  Service  planning  rule  was 
enjoined.  A  new  planning  rule  (36  CFR 
Part  219)  took  effect  on  April  21,  2008, 
allowing  the  planning  process  to  be 
resumed.  This  notice  marks  the 
resumption  of  the  National  Forests  in 
Mississippi  plan  revision  process  under 
the  new  planning  rule. 

DATES:  This  notice  is  effective  on 
October  24,  2008. 

ADDRESSES:  Submit  written  comments 
to;  Forest  Plan  Revision,  National 
Forests  in  Mississippi,  100  West  Capitol 


Street,  Suite  1141,  Jackson,  MS  39269. 
Submit  electronic  comments  and  other 
data  to:  Mississippi_Plan@fs.fed. us.  See 
SUPPLEMENTARY  JNFORMATION  for  file 
formats  and  other  information  about 
electronic  access  and  filling. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Long,  Team  Leader  Plan  Revision, 
National  Forests  in  Mississippi,  (601) 
965-1629;  TTY  (601)  965-1791. 
SUPPLEMENTARY  INFORMATION:  The 
Bienville,  Delta,  De  Soto,  Holly  Springs, 
Homochitto,  and  Tombigbee  National 
Forests  are  managed  as  a  single 
administrative  unit  (National  Forests  in 
Mississippi).  Notification  of  adjustment 
of  the  plan  revision  process  for  the 
National  Forests  in  Mississippi  land 
management  plan  was  provided  in  the 
Federal  Register  on  July  27,  2005  (70  FR 
43391).  The  plan  revision  was  being 
developed  under  the  planning 
procedures  contained  in  the  2005  Forest 
Service  planning  rule  (36  CFR  219 
(2005)).  On  March  30.  2007,  the  Federal 
district  court  for  the  Northern  District  of 
California  enjoined  the  Department  from 
implementing  and  using  the  2005 
planning  rule  until  the  Agency 
complied  with  the  court’s  order 
regarding  the  National  Environmental 
Policy  Act,  the  Endangered  Species  Act, 
and  the  Administrative  Procedure  Act 
(Citizens  for  Better  Forestry  v.  USDA, 
481  F.  Supp  2d  1059  (N.D.'Cal.  2007)). 
Revision  of  the  National  Forests  in 
Mississippi  land  management  plan 
under  the  (36  CFR  219  (2005))  rule  was 
suspended  in  response  to  the 
injunction.  On  April  21,  2008,  following 
a  notice  and  comment  opportunity, 
completion  of  an  environmental  impact 
statement  and  consultation  under  the 
Endangered  Species  Act,  the 
Department  of  Agriculture  promulgated 
a  new  planning  rule  (36  CFR  part  219 
(2008)).  This  new  planning  rule 
explicitly  allows  the  resumption  of  plan 
revisions  started  under  the  2005  rule 
based  on  a  finding  that  the  revision 
process  conforms  to  the  new  planning 
rule  (36  CFR  219.14(b)(3)(ii)). 

Prior  to  the  injunction  of  the  2005 
planning  rule,  the  National  Forests  in 
Mississippi  had  substantially  engaged 
the  public  in  collaboration  efforts  to 
develop  plan  components,  completed  a 
draft  Comprehensive  Evaluation  Report, 
worked  with  the  scientific  community 
on  addressing  concerns  for  species 
viability  and  sustainability  to  be 
addressed  in  the  revised  plan,  had 
developed  the  model  for  timber 
suitability  and  sustainability  analysis, 
and  had  completed  initial  drafts  of 
major  plan  components. 

Based  on  the  discussions  above,  I  find 
that  the  planning  actions  taken  prior  to 
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April  21,  2008,  the  effective  date  of  the 
new  planning  rule,  conform  to  the 
planning  process  of  the  2008  planning 
rule  and  for  that  reason,  the  plan 
revision  process  does  not  need  to  be 
restarted.  Therefore,  the  National 
Forests  in  Mississippi  is  resuming  its 
plan  revision  process  by  moving 
forward  with  developing  a  draft  plan  for 
formal  public  review.  Future  meetings 
will  be  announced  on  the  National 
Forests  in  Mississippi  Web  site,  and  a 
formal  comment  opportunity  will  be 
provided  when  the  draft  plan. is 
completed.  The  Forest  plan  revision 
World  Wide  Web  Internet  address  is: 
http://www.fs.fed.us/r8/mississippi/ 
forest _plan/forestrevision/in  dex.htm. 

Authority:  16  U.S.C.  1600-1614;  36  CFR 
219.14. 

Dated:  October  15,  2008. 

R.E.  Vann,  III, 

Acting  Forest  Supervisor,  National  Forests  in 
Mississippi. 

[FR  Doc.  E8-25390  Filed  10-23-08;  8:45  am] 
BILLING  CODE  3410-11-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Sensors  and  instrumentation 
Technical  Advisory  Committee;  Notice 
of  Partially  Closed  Meeting 

The  Sensors  and  Instrumentation 
Technical  Advisory  Committee  (SIT AC) 
will  meet  on  October  28,  2008,  9:30 
a.m.,  in  the  Herbert  C.  Hoover  Building, 
Room  3884,  14th  Street  between 
Constitution  and  Pennsylvania 
Avenues,  NW.,  Washington,  DC.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  on  technical  questions 
that  affect  the  level  of  export  controls 
applicable  to  sensors  and 
instrumentation  equipment  and 
technology. 

Agenda 

Public  Session 

1.  Welcome  and  Introductions. 

2.  Remarks  firom  Bureau  of  Industry 
and  Security  Management. 

3.  Industry  Presentations. 

4.  New  Business. 

Closed  Session 

5.  Discussion  of  matters  determined  to 
be  exempt  from  the  provisions  relating 
to  public  meetings  found  in  5  U.S.C. 
app.  2  §§  10(a)(1)  and  10(a)(3). 

The  open  session  will  be  accessible 
via  teleconference  to  20  participants  on 
a  first  come,  first  serve  basis.  To  join  the 
conference,  submit  inquiries  to  Ms. 


Yvette  Springer  at 
Yspringer@bis.doc.gov  no  later  than 
October  24,  2008. 

A  limited  number  of  seats  will  be 
available  during  the  public  session  of 
the  meeting.  Reservations  are  not 
accepted.  To  the  extent  that  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  The  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  the 
materials  be  forwarded  before  the 
meeting  to  Ms.  Springer. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  June  30,  2008  pursuant 
to  Section  10(d)  of  the  Federal  Advisory 
Committee  Act,  as  amended  (5  U.S.C. 
app.  2  §  10(d)),  that  the  portion  of  this 
meeting  dealing  with  pre-decisional 
changes  to  the  Commerce  Control  List 
and  U.S.  export  control  policies  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  5  U.S.C.  app. 

2  §§  10(a)(1)  and  10(a)(3).  The  remaining 
portions  of  the  meeting  will  be  open  to 
the  public. 

For  more  information  contact  Yvette 
Springer  on  (202)  482-2813. 

Dated:  October  20,  2008. 

Yvette  Springer, 

Committee  Liaison  Officer. 

[FR  Doc.  E8-25448  Filed  10-23-08;  8:45  am] 
BILUNG  CODE  3510-JT-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  as  amended  by  Pub.  L.  106— 
36;  80  Stat.  897;  15  CFR  part  301),  we 
invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 
Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  postmarked  on  or  before  November 
13,  2008.  Address  written  comments  to 
Statutory  Import  Programs  Staff,  Room 
2104,  U.S.  Department  of  Commerce, 
Washington,  D.C.  20230.  Applications 
may  be  examined  between  8:30  A.M. 
and  5:00  P.M.  at  the  U.S.  Department  of 
Commerce  in  Room  2104. 


Docket  Number:  08-048.  Applicant: 
University  of  Puerto  Rico,  P.O.  Box 
23334,  San  Juan,  PR  00931-3334. 
Instrument:  Electron  Microscope,  Model 
JEM  2100-F.  Manufacturer:  JEOL  Ltd., 
Japan.  Intended  Use:  The  instrument  is 
intended  to  be  used  for  materials 
characterization,  including  microscopy 
and  elemental  analysis  at  nanometer 
dimensions  and  at  atomic  resolution.  A 
unique  feature  of  this  the  instrument  is 
that  it  has  a  variable  voltage  Field 
Emission  electron  source  with  an  energy 
filter  and  X-ray  fluorescence  detector. 
Application  accepted  by  Commissioner 
of  Customs:  September  24,  2008. 

Docket  Number:  08-049.  Applicant: 
University  of  Puerto  Rico,  P.O.  Box 
23334,  San  Juan,  PR  00931-3334. 
Instrument:  Electron  Microscope,  Model 
JEM  2200-FS.  Manufacturer:  JEOL  Ltd., 
Japan.  Intended  Use:  The  instrument  is 
intended  to  be  used  for  materials 
characterization,  including  microscopy 
and  elemental  analysis  at  nanometer 
dimensions  and  at  atomic  resolution.  A 
unique  feature  of  this  the  instrument  is 
that  it  has  a  200kV  Field  Emission 
electron  source  with  an  energy  filter  and 
X-ray  fluorescence  detector. 

Application  accepted  by  Commissioner 
of  Customs:  September  24,  2008. 

Docket  Number':  08-053.  Applicant: 
Purdue  University,  701  Northwester 
Ave.,  School  of  Materials  Engineering, 
West  Lafayette,  IN  47907.  Instrument: 
Electron  Microscope,  Model  Tecnai  G2 
F20  TEM.  Manufacturer:  FEI  Company, 
Czech  Republic.  Intended  Use:  The 
instrument  is  intended  to  be  used  to 
study  the  composition  and  structure  of 
materials  such  as  metals, 
semiconductors,  ceramic,  polymers  and 
biomaterials  through  standard  electron  ^ 
microscopy  techniques.  Morq 
specifically,  the  instrument  will  be  used 
to  demonstrate  the  use  of  electron 
diffraction  and  light  field  and  dark  field 
imaging  in  characterizing  the  structure 
and  composition  of  these  materials. 
Application  accepted  by  Commissioner 
of  Customs:  October  3,  2008. 

Dated:  October  20,  2008. 

Faye  Robinson, 

Director,  Statutory  Import  Programs  Staff. 

[FR  Doc.  E8-25437  Filed  10-23-04;  8:45  am] 
BILLING  CODE  3510-DS-S 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-552-801] 

Certain  Frozen  Fish  Fillets  from  the 
Socialist  Republic  of  Vietnam: 
Extension  of  Time  Limit  for  Final 
Results  of  the  New  Shipper  and  Fourth 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  October  24,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Ray,  AD/CVD  Operations,  Office  9, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 

Washington,  DC  20230;  telephone:  (202) 
482-5403. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  September  8,  2008,  the 
Department  of  Commerce 
(“Department”)  published  the 
preliminary  results  of  these  new  shipper 
and  administrative  reviews  for  the 
period  August  1,  2006,  through  fuly  31, 
2007.  See  Certain  Frozen  Fish  Fillets 
From  the  Socialist  Republic  of  Vietnam: 
Notice  of  Preliminary  Results  of  the  New 
Shipper  Review  and  Fourth 
Antidumping  Duty  Administrative 
Review  and  Partial  Rescission  of  the 
Fourth  Administrative  Review,  73  FR 
52015  (September  8,  2008) 

{"Preliminary  Results”).  The  final 
results  are  currently  due  on  January  6, 
2009. 

Extension  of  Time  Limits  for  Final 
Results 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (“Act”),  and  19 
CFR  351.213(h)(1)  require  the 
Department  to  issue  the  final  results  in 
an  administrative  review  of  an 
antidumping  duty  order  120  days  after 
the  date  on  which  the  preliminary 
results  are  published.  The  Department 
may,  however,  extend  the  deadline  for 
completion  of  the  final  results  of  an 
administrative  review  to  180  days  if  it 
determines  it  is  not  practicable  to 
complete  the  review  within  the 
foregoing  time  period.  See  section^ 
751(a)(3)(A)  of  the  Act  and  19  CFR 
351.213(h)(2). 

The  Department  finds  that  it  is  not 
practicable  to  complete  the  final  results 
in  the  aligned  new  shipper  and  fourth 
antidumping  duty  administrative 
reviews  of  certain  frozen  fish  fillets  from 


Vietnam  within  this  time  limit.  See 
Memo  to  File  re:  Certain  Frozen  Fish 
Fillets  from  the  Socialist  Republic  of 
Vietnam:  Alignment  of  the  New  Shipper 
Review  of  Binh  An  Seafood  Joint  Stock 
Co.  (“Binh  An”)  with  the  4th 
Administrative  Review  (May  23,  2008), 
and  Memo  to  File  re:  Certain  Frozen 
Fish  Fillets  from  the  Socialist  Republic 
of  Vietnam:  Alignment  of  the  New 
Shipper  Review  of  Southern  Fishery 
Industries  Co.,  Ltd.  (“South  Vina”)  with 
the  4th  Administrative  Review 
(September  3,  2008).  The  Department  is 
extending  the  deadline  because 
additional  time  is  needed  to  issue  the 
verification  reports  of  the  new  shipper 
reviews.  Furthermore,  the  Department 
requires  additional  time  to  complete  the 
final  results  because  it  intends  to 
provide  parties  additional  time  to 
submit  case  and  rebuttal  briefs.  For  the 
reasons  noted  above,  we  are  extending 
the  time  for  the  completion  of  the  final 
results  of  this  review  by  60  days  to 
March  7,  2009.  As  March  7,  2009,  falls 
on  a  Saturday,  we  will  issue  our  final 
results  no  later  than  Monday,  March  9, 
2009. 

This  notice  is  published  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act  and  19  CFR  351.213(h)(2). 

Dated;  October  20,  2008. 

Stephen  J.  Claeys, 

Deputy  Assistant  Secretary  for  Import 
Adm  inistra  tion . 

[FR  Doc.  E8-25438  Filed  10-23-08;  8:45  am] 
BILLING  CODE  3S10-DS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-533-810] 

Stainless  Steel  Bar  from  India; 
Extension  of  Time  Limit  for  the 
Preliminary  Results  of  the 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  October  24,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Devta  Ohri,  AD/CVD  Operations,  Office 
1,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington 
DC  20230;  telephone  (202)  482-3853. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  31,  2008,  the  Department  of 
Commerce  (“Department”)  published  a 
notice  of  initiation  of  an  administrative 


review  of  the  antidumping  duty  order 
on  stainless  steel  bar  from  India 
covering  the  period  February  1,  2007, 
through  January  31,  2008.  See  Initiation 
of  Antidumping  and  Countervailing 
Duty  Administrative  Reviews,  Request 
for  Revocation  in  Part,  and  Deferral  of 
Administrative  Review,  73  FR  16837 
(March  31,  2008).  The  preliminary 
results  for  this  administrative  review  are 
currently  due  no  later  than  October  31, 
2008. 

Extension  of  Time  Limits  for 
Preliminary  Results 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (“the  Act”), 
requires  the  Department  to  issue  the 
preliminary  results  of  an  administrative 
review  within  245  days  after  the  last  day 
of  the  anniversary  month  of  an 
antidumping  duty  order  for  which  a 
review  is  requested  and  issue  the  final 
results  within  120  days  after  the  date  on 
which  the  preliminary  results  are 
published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  the  time  period,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  these  deadlines  to 
a  maximum  of  365  days  and  180  days, 
respectively. 

Due  to  the  complexity  of  the  issues  in 
this  case,  including  affiliation  and  cost 
of  production,  and  the  lengthy 
supplemental  questionnaire  responses 
pending,  it  is  not  practicable  to 
complete  the  preliminary  results  of  this 
review  within  the  original  time  limit 
(i.e.,  October  31,  2008).  Therefore,  the 
Department  is  extending  the  time  limit 
for  completion  of  the  preliminary 
results  to  no  later  than  March  2,  2009,’ 
in  accordance  with  section  751(a)(3)(A) 
of  the  Act. 

We  are  issuing  and  publishing  this 
notice  in  accordance  w'ith  sections 
751(a)(3)(A)  and  777(i)(l)  of  the  Act. 

Dated:  October  20,  2008. 

Stephen  J.  Claeys, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  E8-25440  Filed  10-23-08;  8:45  am] 
BILLING  CODE  3S10-DS-S 


*  120  days  from  October  31,  2008,  is  February  28, 
2008.  However.  Department  practice  dictates  that 
where  a  deadline  falls  on  a  weekend,  the 
appropriate  deadline  is  the  next  business  day.  See 
Notice  of  Clarification:  Application  of  “Next 
Business  Day"  Buie  for  Administrative 
Determination  Deadlines  Pursuant  to  the  Act,  70  FR 
24533  (May  10,  2005). 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-AS67 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Reef  Fish 
Fishery  of  the  Gulf  of  Mexico;  Gulf  Red 
Snapper  Individual  Fishing  Quota 
Program 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  determination  of 
extended  duration  of  catastrophic 
conditions. 

SUMMARY:  In  accordance  with  the 
regulations  implementing  the  individual 
fishing  quota  (IFQ)  program  for  the 
commercial  red  snapper  fishery  in  the 
Gulf  of  Mexico,  the  Administrator, 
Southeast  Region,  NMFS  (RA)  has 
determined  that  catastrophic  conditions 
still  exist  in  certain  parts  of  Louisiana 
and  Texas,  specifically  from  Cameron, 
Louisiana  southwest  to  Galveston 
Island,  Texas,  as  a  result  of  recent 
hurricanes.  The  RA,  therefore,  is 
extending  authorization  for  the  use  of 
paper-based  forms  for  basic  required 
IFQ  administrative  functions,  e.g., 
landing  transactions,  through  December 
31,  2008.  Although  electronic 
transactions  are  to  be  used  if  power  to 
the  affected  area  has  been  restored, 
paper-based  forms  will  be  authorized  in 
the  areas  from  Cameron,  Louisiana 
southwest  to  Galveston  Island,  Texas. 
The  determination  of  catastrophic 
conditions  and  allowance  of  alternative 
methods  for  completing  required  IFQ 
administrative  functions  is  intended  to 
facilitate  continuation  of  IFQ  operations 
during  the  period  of  catastrophic 
conditions.  * 

DATES:  The  RA  is  authorizing  IFQ 
participants  within  this  affected  area  to 
use  paper-based  forms  from  October  24, 
2008  through  December  31,  2008. 

FOR  FURTHER  INFORMATION  CONTACT:  IFQ 
Customer  Service,  telephone  727-425- 
7627,  fax  727-824-5308,  e-mail  SER- 
IFQ.  S  upport@n  oaa  .gov. 

SUPPLEMENTARY  INFORMATION: 

Regulations  implementing  the  IFQ 
program  for  the  commercial  red  snapper 
fishery  in  the  Gulf  of  Mexico  (50  CFR 
622.16)  require  that  IFQ  participants 
have  access  to  a  computer  and  Internet 
access  and  that  they  conduct 
administrative  functions  associated  with 
the  IFQ  program,  e.g.,  landing 
transactions,  online.  However,  these 
regulations  also  specify  that  during 


catastrophic  conditions,  as  determined 
by  the  RA,  the  RA  can  authorize  IFQ 
participants  in  the  affected  area  who  are 
unable  to  submit  information 
electronically  to  use  paper-based  forms 
to  complete  IFQ  administrative 
functions  for  the  duration  of  the 
catastrophic  conditions.  In  a  notice 
published  September  24,  2008  (73  FR 
55052),  the  RA  published  his 
determination  that  catastrophic 
conditions  existed  in  those  areas  of  the 
states  of  Louisiana  and  Texas  from  the 
mouth  of  the  Mississippi  River  west  to 
Freeport,  Texas,  and  authorized  the  use 
of  paper-based  forms  until  October  24, 
2008. 

Power  has  been  restored  in  portions  of 
the  previously  affected  area,  but  some 
communities  along  the  northeast  coast 
of  Texas  and  western  coast  of  Louisiana 
are  still  without  power  and  have 
significant  damage  to  infrastructure.  The 
RA  has  determined  that  catastrophic 
conditions  from  Hurricanes  Gustav  and 
Ike  still  exist  fi:om  Cameron,  Louisiana 
southwest  to  Galveston  Island,  Texas. 
Therefore,  the  RA  is  extending  the 
authorization  for  IFQ  participants 
within  this  affected  area  to  use  paper- 
based  forms  through  December  31,  2008. 
NMFS  will  provide  additional 
notification  to  affected  participants  via 
NOAA  weather  radio,  fishery  bulletins, 
and  other  appropriate  means. 

NMFS  previously  provided  each  IFQ 
dealer  the  necessary  paper  forms 
(sequentially  coded)  and  instructions  in 
the  event  catastrophic  conditions  exist. 
Paper-based  forms  for  such  functions  as 
landing  transactions  must  be  returned  to 
the  RA  as  soon  as  possible  after  the 
transaction  has  been  completed.  The 
electronic  system  for  submitting 
information  to  NMFS  will  continue  to 
be  available  to  all  participants,  and 
participants  in  the  affected  area  are 
encouraged  to  continue  using  this 
system,  if  accessible. 

The  administrative  program  functions 
available  to  participants  in  the  area 
affected  by  catastrophic  conditions  will 
be  limited  under  the  paper-based 
system.  There  will  be  no  mechanism  for 
transfers  of  IFQ  shares  or  allocation 
under  the  paper-based  system  in  effect 
during  catastrophic  conditions. 
Assistance  in  complying  with  the 
requirements  of  the  paper-based  system 
will  be  available  via  IFQ  Customer 
Service  1-866-425-7627  Monday 
through  Friday  between  8  a.m.  and  4:30 
p.m.  eastern  time. 

Authority:  16  U.S.C.  1801  et  seq. 


Dated:  October  21,  2008. 

James  P.  Burgess, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  E8-25413  Filed  10-23-08;  8:45  am] 
BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XK27 

Incidental  Takes  of  Marine  Mammals 
During  Specified  Activities;  Beach 
Boulevard  AlCWW  Bridge  Blasting 
Project,  Duval  County,  FL 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  a  proposed  marine 
mammal  incidental  take  authorization; 
request  for  comments. 

SUMMARY:  NMFS  has  received  an 
application  from  the  Jacksonville 
Transportation  Authority  (JTA)  for  an 
Incidental  Harassment  Authorization 
(IHA)  to  take  small  numbers  of  marine 
mammals,  by  harassment,  incidental  to 
the  removal  and  replacement  of  support 
structures  for  the  Beach  Boulevard 
Bridge  over  the  Atlantic  Intracoastal 
Waterway  (AICWW)  in  Duval  County, 

FL.  Pursuant  to  the  Marine  Mammal 
Protection  Act  (MMPA),  NMFS  is 
requesting  comments  on  its  proposed 
IHA  for  these  activities. 

DATES:  Comments  and  information  must 
be  received  no  later  than  November  24, 
2008. 

ADDRESSES:  Comments  on  the 
application  should  be  addressed  to 
Michael  Payne,  Chief,  Permits, 
Conservation  and  Education  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910-3225.  The  mailbox  address  for 
providing  email  comments  is  PRl.0648- 
XK27@noaa.gov.  NMFS  is  not 
responsible  for  e-mail  comments  sent  to 
addresses  other  than  the  one  provided 
here.  Comments  sent  via  e-mail, 
including  all  attachments,  must  not 
exceed  a  10-megabyte  file  size. 

A  copy  of  the  application  containing 
a  list  of  the  references  used  in  this 
document  may  be  obtained  by  writing  to 
the  address  specified  above,  telephoning 
the  contact  listed  below  (see  FOR 
FURTHER  INFORMATION  CONTACT),  or 
visiting  the  internet  at:  http:// 
www.nmfs.noaa.gov/pr/permits/ 
incidental.htm. 
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Documents  cited  in  this  notice  may  be 
viewed,  by  appointment,  during  regular 
business  hours,  at  the  aforementioned 
address 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  Goldstein  or  Ken  Hollingshead, 
NMFS,  (301)  713-2289. 

SUPPLEMENTARY  INFORMATION: 

Background 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  direct 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional,  taking  of  marine  mammals 
by  U.S.  citizens  who  engage  in  a 
specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  a  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

An  authorization  shall  be  granted  if 
NMFS  finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s)  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses,  and  if  the  permissible 
methods  of  taking  and  requirements 
pertaining  to  the  mitigation,  monitoring 
and  reporting  of  such  takings  are  set 
forth  to  achieve  the  least  practicable 
adverse  impact.  NMFS  has  defined 
“negligible  impact”  in  50  CFR  216.103 
as  ”...an  impact  resulting  from  the 
specified  activity  that  cannot  be 
reasonably  expected  to,  and  is  not 
reasonably  likely  to,  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival.” 

Section  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  citizens  of  the  United  States  can 
apply  for  an  authorization  to 
incidentally  take  small  numbers  of 
marine  mammals  by  harassment.  Except 
with  respect  to  certain  activities  not 
pertinent  here,  the  MMPA  defines 
“harassment”  as: 

any  act  of  pursuit,  torment,  or  annoyance 
which  (I)  has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the  wild 
(Level  A  harassment];  or  (ii)  has  the  potential 
to  disturb  a  marine  mammal  or  marine 
mammal  stock  in  the  wild  by  causing 
disruption  of  behavioral  patterns,  including, 
but  not  limited  to,  migration,  breathing, 
nursing,  breeding,  feeding,  or  sheltering 
[Level  B  harassment). 

Section  101(a)(5)(D)  establishes  a  45- 
day  time  limit  for  NMFS  review  of  an 
application  followed  by  a  30-day  public 
notice  and  comment  period  on  any 
proposed  authorizations  for  the 
incidental  harassment  of  marine 
mammals.  Within  45  days  of  the  close 


of  the  comment  period,  NMFS  must 
either  issue  or  deny  issuance  of  the 
authorization. 

Summary  of  Request 

On  May  5,  2008,  NMFS  received  a 
letter  from  the  JTA,  requesting  an  IHA. 
The  requested  IHA  would  authorize  the 
take,  by  harassment,  of  small  numbers 
of  Atlantic  bottlenose  dolphins 
(Tursiops  truncatus)  incidental  to 
explosive  demolition  performed  for  the 
purpose  of  removing  support  structures 
for  the  Beach  Boulevard  Bridge  on  the 
AICWW  in  Duval  County,  Florida.  The 
Beach  Boulevard  Bridge  spans 
approximately  30^0  ft  (91.5  m)  over  open 
water.  The  U.S.  Army  Corps  of 
Engineers  (ACOE)  and  St.  Johns  River 
Water  Management  District  (SJRWMD) 
have  issued  Environmental  Resource 
Permits  to  JTA  for  the  replacement  of 
the  existing  Beach  Boulevard  Bridge 
over  the  AICWW.  The  ACOE  issued 
permit  SAJ-2003-9340  on  November 
22,  2005,  to  expand  State  Road  212 
(Beach  Boulevard)  from  San  Pablo  Road 
to  Penman  Road  in  Jacksonville,  Duval 
County,  Florida.  The  permit  included 
authorization  to  replace  Beach 
Boulevard  Bridge  over  the  AICWW.  The 
blasting  of  the  bridge  will  reduce  the 
amount  of  time  that  tugs  and  barges  are 
active  in  the  AICWW,  thereby  reducing 
risks  to  wildlife.  Additional  information 
on  the  blasting  project  is  contained  in 
the  application,  which  is  available  upon 
request  (see  ADDRESSES). 

Specified  Activities 

The  purpose  of  the  blasting  project  is 
to  remove  twelve  support  structures 
from  the  old  bridge  by  explosive 
demolition.  While  dismantling  and 
discarding  the  existing  bridge  spam  will 
be  routine,  the  strength  and  mass  of  the 
bridge  footers  pose  a  dismantling 
problem.  After  careful  consideration, 
the  bridge  contractor,  Superior 
Construction,  has  determined  that 
demolishing  the  footers  with  explosives 
is  the  most  practical  means  of 
destroying  them.  The  new,  fully 
permitted  bridge  will  consist  of  separate 
eastbound  and  westbound  spans.  The 
new  westbound  bridge,  which  is  100 
percent  constructed  and  in  use,  occurs 
where  no  bridge  structure  previously 
existed.  The  location  of  the  future 
eastbound  bridge,  which  has  not  yet 
been  started,  coincides  almost  exactly 
with  the  existing  bridge,  necessitating 
the  full  removal  of  the  latter.  The 
existing  bridge  support  piers  are 
undersized,  relative  to  the  future  span’s 
requirements,  and  must  be  removed  to 
m^e  room  for  construction  equipment 
and  the  new  bridge,  particularly  its 
support  piles.  The  permitted  method  of 


removal  of  the  old  bridge  allows  for  the 
footers  to  be  removed  via  non-explosive 
means  from  barges.  The  barges  would 
have  to  be  relocated  regulcU'ly  by  a  large 
tug  boat  for  up  to  three  months  due  to 
the  quantity  of  concrete  involved  and 
the  limited  reach  of  the  equipment. 

Under  the  existing  permits,  the  most 
practical  way  of  demolishing  the  old 
bridge  supports  is  to  use  a  hydraulic  hoe 
ram,  the  equivalent  of  a  large  jack 
hammer,  mounted  on  a  barge, 
maneuvered  by  a  tug  boat,  and  literally 
chip  the  concrete  supports  into  tens  of 
thousands  of  pieces.  For  demolition  of 
the  piers  adjacent  to  the  channel,  a 
barge  with  a  large  chipper  will  operate 
from  the  channel  and  chip  at  an  angle 
away  from  the  channel.  This  way, 
nearly  all  of  the  small  amount  of  rubble 
that  falls  toward  the  channel  will  land 
in  the  chipper  barge. 

There  are  only  two  practical  ways  of 
taking  down  the  bridge  supports  one 
method  entails  the  aforementioned  hoe 
ram  which  would  chip  the  concrete  into 
tens  of  thousands  of  pieces,  the  other' 
involves  explosives.  Under  a  hoe  ram 
only  (i.e.,  no  blasting)  scenario,  the  risks 
to  wildlife  stem  from  tugs  and  barges 
operating  in  the  AICWW,  for  a  total  of 
900  hours  (90  days  x  10  hours  per  day). 
An  additional  impact  would  be  incurred 
by  the  protracted  percussion  pounding 
of  the  hammer.  In  a  blasting  scenario, 
risks  to  wildlife  include  the  three  blast 
events,  and  tug/barge  activity  in  the 
AICWW  totaling  400  hours  (40  days  x 
10  hours  per  day).  A  Blasting  Plan 
document  has  been  prepared  for  this 
proposed  action  (see  JTA’s  application). 

Background 

The  JTA  currently  is  in  the  process  of 
replacing  the  Beach  Boulevard  Bridge 
across  the  AICWW.  The  project  area  is 
depicted  in  Location  Map,  Exhibit  1  of 
JTA’s  application.  The  new  bridge  will 
consist  of  separate  eastbound  and 
westbound  spans.  The  new  westbound 
bridge,  which  has  been  constructed  and 
is  in  use,  occurs  where  no  bridge 
structure  previously  existed.  The 
location  of  the  future  eastbound  bridge, 
which  has  not  yet  been  started, 
coincides  almost  exactly  with  the  bridge 
that  is  being  replaced,  necessitating  the 
full  removal  of  the  latter.  The  existing 
bridge’s  support  piers  are  undersized, 
relative  to  the  future  span’s 
requirements,  and  must  be  removed  to 
m^e  room  for  construction  equipment 
and  the  new  bridge,  particularly  its 
support  piles.  JTA  proposes  to  demolish 
the  piers  with  controlled  explosives. 

Baseline  Conditions 

The  over  water  portion  of  the  western 
side  of  the  old  bridge  is  supported  by 
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four  piers  of  bent  piles.  The  eastern, 
over  water  portion  is  supported  by  four 
similar  piers  and  four  bascule  pier  piles. 
Concrete  coffer  dams  support  the  footers 
on  both  sides  of  the  navigable  channel. 
The  below-water  plan  view  of  these 
twelve  supports  is  indicated  on  Salient 
Features,  Plan  View,  Exhibit  2  of  JTA’s 
application.  The  supports  on  both  sides 
are  protected  from  erosional  scour  by 
much  rip  rap  and  numerous  gabions.  A 
navigation  channel  is  between  the  two 
sets  of  bent  pile  piers.  A  protective 
fender  system  is  in  place.  Over  the 
yecU's,  much  rock,  gravel,  and  rip  rap  has 
been  placed  in  the  open  water  under  the 
bridge. 

Blasting  Details 

As  preface  to  preparing  the  12 
structures  (the  number  of  supports 
below  the  mean  low  water  elevation)  for 
explosive  demolition  and  consistent 
with  the  current  permits,  each  structure 
will  be  chipped  to  approximately  5  ft 
(1.5  m)  National  Geodetic  Vertical 
Datum  (NGVD).  Once  the  supports  have 
been  lowered  to  5  ft  NGVD,  the  below 
water  and  remaining  above  water 
portions  will  be  removed  by  explosives. 

Three  separate  blast  events  will  take 
place  during  the  project.  The  locations 
and  sequence  of  the  blasts  are  indicated 
on  Exhibit  5  of  JTA’s  application.  In 
preparation  for  each  blasting  event, 
floating  turbidity  curtains  will  be 
deployed  within  40  ft  (12.2  m)  of  the 
structures  to  be  blasted.  The  curtains 
will  minimally  be  6  ft  (1.8  m)  long. 
Curtains  longer  than  6  ft  would  be  torn 
and  carried  away  by  the  currents  at  the 
bridge  and  ultimately  become  waste. 
Once  the  curtains  are  in  place,  the  target 
concrete  will  be  drilled,  explosives  will 
be  placed  in  the  drill  holes,  and  the  drill 
holes  will  be  stemmed.  Mats  to  contain 
debris  will  be  draped  over  the  above 
water  portion  of  the  supports.  Only  after 
all  the  measures  described  in  the  Marine 
Wildlife  Safety  Plan  and  Manatee, 
Marine  Mammal,  Sea  Turtle  Survey 
Watch  Plan  have  been  implemented  (see 
Exhibit  7  in  JTA’s  application  for  the 
location  of  wildlife  spotters),  will  the 
blast  events  occur.  The  duration  of  each 
event  will  be  approximately  two 
seconds.  The  first  blast  is  tentatively 
scheduled  for  the  first  week  in 
December  2008  and  will  focus  on 
demolishing  the  four  western  supports 
and  underlying  coffer  dam.  The  second 
event  will  occur  about  10  days  later  and 
destroy  the  supports  and  coffer  dam  on 
the  immediate  eastern  side  of  the 
channel.  The  final  blast  event  will  take 
place  on  or  about  December  31,  2008 
and  will  eliminate  the  four  supports 
situated  east  of  the  channel  and  west  of 
the  eastern  bridge  abutment.  The 


existing  fenders  will  be  removed 
immediately  prior  to  the  final  blasting 
event. 

The  radius  of  dangerous  effect  or 
“harm”  for  underwater  explosives  is 
based  on  a  Navy  Diver  formula  derived 
for  human  divers.  Importantly,  the 
formula  is  based  on  an  uncontrolled 
blast  suspended  in  the  water  column; 
the  formula  yields  an  artificially  high 
radius  in  instances  of  controlled  or 
contained  blasts,  like  the  kind  proposed 
at  the  Beach  Boulevard  Bridge.  The 
Navy  Diver  formula  used  for  the  Safety 
Zone  is; 

R  =  [520(W)V:d  +  500 
where  R  =  Safety  Zone  radius  and  W 
=  weight  of  explosives  in  pounds  per 
delay  (0.009  second  minimum 
separation).  With  16.5  pounds  (lbs)  of 
dynamite  the  maximum  explosives  per 
delay,  the  Safety  Zone  is  1.824  ft  (556.4 
m).  "rhe  max/delay  of  dynamite  (16.5 
lbs)  is  equivalent  to  13.2  lbs  of  TNT. 

This  radius  is  depicted  in  Exhibit  7  of 
JTA’s  application. 

Demolition  Debris 

Approximately  3,604  cubic  yards  (cy) 
of  blast  debris  is  anticipated  (8  bascule 
piers,  2,900  cy;  2  coffer  dams,  440  cy; 
and  the  eastern  four  piers,  264  cy).  All  • 
of  the  debris  would  also  have  been 
generated  by  chipping  demolition.  Most 
of  the  debris  will  remain  close  to  its 
source.  Some  will  fall  along  side  slopes 
and  the  bottom  of  the  AICWW  channel. 
The  average  size  of  the  blast  debris  will 
be  6  to  9  inches.  A  small  percentage  of 
the  debris  will  be  finer  particles, 
including  dust.  Some  may  become 
displaced  by  as  much  as  0.5  cy.  The  use 
of  mats  on  the  above  water  portions  of 
the  supports  will  prevent  fragments 
from  traveling  through  the  air.  Due  to 
the  resistance,  portions  of  the  supports 
will  prevent  fragments  from  traveling 
through  the  air.  Due  to  the  resistance  of 
the  water  itself,  none  of  the  underwater 
demolition  debris  will  be  propelled 
beyond  a  40  ft  (12.2  m)  radius,  see 
Exhibit  8  of  JTA’s  application. 
Unfortunately,  the  high  water  flow 
velocities  under  the  bridge  preclude 
most  turbidity  control  measures.  This 
problem  will  be  largely  offset  by  the  fact 
that  most  of  the  debris  will  quickly 
settle  due  to  its  mass.  The  very  fine 
material  will  not  have  major  impacts 
since  the  AICWW  continuously 
transports  a  considerable  load  of 
suspended  fine  materials  in  the  water 
column. 

A  modicum  of  rebar  is  embedded  in 
the  piers.  This  will  likely  remain  in 
place  through  the  blasting.  Some  rebar 
may  topple  into  the  water.  All 
accessible  rebar  will  be  removed  by 
heavy  equipment  (see  the  Debris 


Removal  section  below).  A  very  small 
percentage  of  the  rebar  may  remain  in 
the  AICWW. 

The  non-explosive  deconstruction  of 
the  bridge  will  yield  mostly  large 
disassembled  pieces  and  large  jack- 
hammered  pieces.  These  will  be 
removed  by  trucks  using  the  remaining 
bridge.  The  existing  grates,  which 
directly  overlie  the  navigation  channel, 
will  be  easily  removed,  without 
impeding  navigation.  A  small  amount  of 
the  span  pieces  inevitably  will  fall  into 
the  water  beneath  the  bridge,  outside 
the  channel.  These  will  be  removed 
during  the  removal  of  the  blast  rubble 
(see  the  Debris  Removal  section  below). 

Debris  Removal 

Quick  removal  of  any  blasting  debris 
from  the  navigation  channel  is 
imperative.  Any  debris  which  affects  the 
cross-sectional  and  profile  integrity  of 
the  channel  will  be  removed  via  the 
dual  barge  method  described  below, 
w’ithin  6-8  hours  of  the  blasting  event. 

Exhibit  No.  3  (in  JTA’s  application) 
indicates  bottom  contours  as 
determined  in  2006.  The  contours  were 
generated  with  side  scanning  sonar  that 
recorded  continuously  along  nine  east/ 
west  traverses  spaced  50  ft  (15.2  m) 
apart.  A  new  bottom  contour  survey  will 
be  produced  a  few  weeks  prior  to  any 
chipping  demolition.  The  survey  will 
result  from  a  side-scanning  sonar 
recording  bottom  depths  continuously 
along  40  east/ west  traverses  spaced  10 
ft  (3.1  m)  apart.  The  2008  survey  will 
also  have  5  ft  (1.5  m)  contours  and  serve 
as  the  reference  for  all  post-demolition 
debris  removal.  The  survey  will  be 
forwarded  to  ACOE  and  SJRWMD  prior 
to  any  chipping  demolition.  Following 
demolition,  debris  will  be  removed  from 
the  bottom  so  that  only  an  incidental 
quantity  remains  post-development. 
After  debris  removal,  a  final  survey  of 
the  bottom  will  be  prepared  and 
submitted  to  ACOE  and  SJRWMD.  The 
survey  will  be  generated  using  a  side¬ 
scanning  sonar  which  records  bottom 
depths  continuously  along  40  east/west 
traverses  spaced  10  ft  apart.  The  contour 
level  will  be  5  ft. 

Two  barges  will  be  used  during  debris 
removal.  One  will  have  either  a  large 
back  hoe  or  a  small  crane  that  will  lift 
debris  from  the  waterway.  The  second 
barge  will  hold  the  debris.  Whether  on 
the  east  or  west  side  of  the  navigation 
channel,  the  paired  barges  will  be 
oriented  north/south,  thereby  keeping 
the  navigation  channel  largely 
unobstructed.  A  land  based  back  hoe  or 
crane  will  empty  the  barge  loads  into 
awaiting  dump  trucks.  Creosote  soaked 
piles  will  be  taken  to  Trail  Ridge  Land 
Fill  in  western  Duval  County,  Florida. 
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Concrete  and  rebar  will  be  taken  to  one 
of  several  approved  C  &  D  land  fills  in 
Duval  County,  Florida.  JTA  knows  of  no 
other  practical  means  of  debris  removal/ 
disposal. 

Additional  details  regarding  the 
proposed  explosive  demolition  project 
can  be  found  in  the  Supplemental 
Environmental  Assessment  (SEA); 
“Supplemental  Assessment  on  an 
Authorization  for  the  Incidental  Take  of 
Marine  Mammals  Associated  with 
Confined  Underwater  Blasting  as  a 
Construction  Method  for  Removing 
Support  Structures  of  the  Beach 
Boulevard  AICWW  Bridge  Project  in 
Duval  County,  Florida  by  the 
Jacksonville  Transportation  Authority.” 
The  SEA  can  also  he  found  online  at: 
http://  www.nmfs.noaa  .gov/pr/ permits/ 
incidental. htmttsignapplications 


Proposed  Dates,  Duration,  and  Location 
of  Specified  Activity 

The  bi-directional  bridge  which  is 
being  replaced  has  been  closed  and 
currently  is  undergoing  partial 
disassembly  in  preparation  for 
demolition.  Nearly  all  of  the  above 
water  part  of  the  bridge  will  be 
demolished  via  chipping.  The  below- 
water  portions  and  a  small-amount  of 
the  above  water  portions  of  the  bridge 
will  be  demolished  by  the  use  of 
explosives.  The  first  proposed  blasting 
event  will  occur  on  or  shortly  after 
December  1,  2008,  and  the  subsequent 
two  blasts  will  be  completed  by 
December  31,  2008. 

The  existing  Beach  Boulevard  Bridge 
traverses  the  AICWW  in  Sections  36  and 
38,  Township  2  South,  Ranges  28  and 
29  East,  Duval  County,  Jacksonville, 
Florida  (see  Exhibit  1  of  the  Blasting 
Plan  in  JTA’s  application  for  more 


information).  Approximate  coordinates 
of  the  site  are  as  follows:  30°  17'  17" 
North  latitude,  81°  26'  18"  W'est 
longitude. 

Description  of  Marine  Mammals  and 
Habitat  Affected  in  the  Activity  Area 

Several  cetacean  species  and  a  single 
species  of  sirenian  are  known  to  or 
could  occur  in  the  Duval  County  study 
area  and  off  the  Southeast  Atlantic 
coastline  (see  Table  1  below).  Species 
listed  as  Endangered  under  the  U.S. 
Endangered  Species  Act  (ESA),  includes 
the  humpback,  sei,  fin,  blue.  North 
Atlantic  right,  and  sperm  whale.  The 
marine  mammals  that  occur  in  the 
proposed  blasting  area  belong  to  three 
taxonomic  groups:  mysticetes  (baleen 
whales),  odontocetes  (toothed  whales), 
and  sirenians  (the  manatee).  Table  1 
below  outlines  the  cetacean  species  and 
their  habitat  in  the  region  of  the 
proposed  project  area. 


Table  1.  The  Habitat  and  Conservation  Status  of  Marine  Mammals  Inhabiting  the  Proposed  Study  Area  in 

THE  Southeast  U.S.  Atlantic  Ocean 


Species 

Habitat 

ESA^  I 

_ I 

I 

Mysticetes  I 

North  Atlantic  right  whale  {Eubalaena  glacialis)  | 

Coastal  and  shelf 

EN  j 

Humpback  whale  {Megaptera  novaeangliae) 

Pelagic  and  banks 

EN  I 

Bryde’s  whale(  Sa/aenopfera  brydei) 

Pelagic  and  coastal  ! 

NL  I 

Minke  whale  {Balaenoptera  acutorostrata) 

Shelf,  coastal,  and  pelagic 

NL 

Blue  whale  {Balaenoptera  musculus) 

Pelagic  and  coastal 

EN  i 

Sei  whale  (Balaenoptera  borealis) 

Primarily  offshore,  pelagic 

EN  I 

Fin  whale  (Balaenoptera  physalus) 

Slope,  mostly  pelagic 

EN 

Odontocetes  | 

Sperm  whale  (Physeter  macrocephalus) 

Pelagic,  deep  seas 

EN 

Cuvier’s  beaked  whale  (Ziphius  cavirostris) 

Pelagic 

NL 

Getvais’  beaked  whale  (Mesoplodon  europaeus) 

Pelagic 

NL 

True’s  beaked  whale  (Mesoplodon  mirus) 

Pelagic 

NL 

Blainville’s  beaked  whale  (Mesoplodon  densirostris) 

Pelagic 

NL 

Dwarf  sperm  whale  (Kogia  sima) 

Offshore,  pelagic 

NL 

Pygmy  sperm  whale  (Kogia  breviceps) 

Offshore,  pelagic 

NL 

Killer  whale  (Orcinus  orca) 

Widely  distributed 

NL 

Short-finned  pilot  whale  (Globicephala 
macrorhynchus) 

Inshore  and  offshore 

NL 

False  killer  whale  (Pseudorca  crassidens) 

Pelagic 

NL 

Mellon-headed  whale  (Peponocephala  electra) 

Pelagic 

NL 

Pygmy  killer  whale  (Feresa  attenuata) 

Pelagic 

NL 
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Table  1 .  The  Habitat  and  Conservation  Status  of  Marine  Mammals  Inhabiting  the  Proposed  Study  Area  in 

THE  Southeast  U.S.  Atlantic  Ocean — Continued 


Species 

Habitat 

ESA1 

Risso’s  dolphin  (Grampus  griseus) 

Pelagic,  shelf 

NL 

Bottlenose  dolphin  (Tursiops  truncatus) 

Offshore,  inshore,  coastal,  estuaries 

NL 

Rough  toothed  dolphin  (Steno  bredanensis) 

Pelagic 

NL 

Fraser’s  dolphin  (Lagenodelphis  hosei) 

Pelagic 

NL 

Striped  dolphin  (Stenella  coeruleoalba) 

Pelagic 

NL 

Pantropical  spotted  dolphin  (Stenella  attenuata) 

Pelagic 

NL 

Atlantic  spotted  dolphin  (Stenella  frontalis) 

Coastal  to  pelagic 

NL 

Spinner  dolphin  (Stenella  longirostris) 

Mostly  pelagic 

NL 

Clymene  dolphin  (Stenella  clymene) 

Pelagic 

NL 

Sirenians 

West  Indian  (Florida)  manatee  (Trichechus  manatus  j  Coastal,  rivers  and  estuaries 

latirostris)  •  ! 

m 

z 

'  U.S.  Endangered  Species  Act;  EN  =  Endangered,  T  =  Threatened,  NL  =  Not  listed 


The  two  species  of  marine  mammals 
that  are  known  to  commonly  occur  in 
close  proximity  to  the  blasting  area  of 
the  St.  Johns  River,  AICWW,  and  Beach 
Boulevard  (otherwise  known  as  State 
Road  212-  U.S.  Highway  90)  are  the 
West  Indian  (Florida)  manatee  and 
Atlantic  bottlenose  dolphin. 

Florida  Manatee 

The  West  Indian  manatee  in  Florida 
and  U.S.  waters  is  managed  under  the 
jurisdiction  of  the  U.S.  Fish  and 
Wildlife  Service  (USFWS)  and  is  listed 
as  Endangered  under  the  Endangered 
Species  Act  (ESA).  They  primarily 
inhabit  coastal  and  inshore  waters.  The 
Atlantic  population  of  this  species 
frequents  the  AICWW  (Pablo  Creek) 
project  vicinity,  particularly  as  a 
migration  route  in  the  spring  and  fall, 
but  may  be  found  anytime  during  the 
year.  The  immediate  area  near  the 
project  site  is  considered  foraging 
habitat  and  animals  may  potentially  loaf 
for  long  periods  of  time  in  the  marina 
basin  adjacent  to  the  site,  which 
increases  the  likelihood  of  manatee 
presence  during  the  explosive 
demolition  of  the  structures.  Manatee 
occurrences  are  extremely  rare  during 
winter  months  (December,  January,  and 
February)  in  typical  years  because  of  the 
cold  water  temperatures  in  the 
waterway  and  lack  of  warm  water  refuge 
sites  nearby.  To  minimize  potential 
involvement  with  manatees  from 
underwater  explosions,  the  optimal 
timeframe  to  utilize  explosives  is  during 
the  winter  months  of  the  year.  The 
USFWS  considers  this  timeframe  “the 


manatee  construction  window”  for 
utilizing  explosives. 

Atlantic  Bottlenose  Dolphins 

Atlantic  bottlenose  dolphins  are 
distributed  worldwide  in  tropical  and 
temperate  waters,  and  in  U.S.  waters 
occur  in  multiple  complex  stocks  along 
the  U.S.  Atlantic  coast.  According  to  the 
2005  NOAA  stock  assessment  report, 
bottlenose  dolphins  inhabiting  water 
less  than  66  ft  (20  m)  deep  are  divided 
into  36  separate  inshore  or  coastal 
stocks  while  animals  in  water  66-656  ft 
(20-200  m)  deep  constitute  three 
continental  shelf  stocks. 

These  complex  stock  segments  of 
coastal  bottlenose  dolphins  are  based  on 
a  combination  of  geographical, 
ecological,  and  genetic  research. 
However,  because  the  data  of  structure 
of  stocks  is  complex,  coastal  and 
continental  shelf  stocks  may  overlap, 
the  exact  structure  of  these  stocks 
continues  to  be  revised  as  research  is 
completed.  Analytical  results  of  the 
overall  genetic  variation  indicate  a 
minimum  of  five  stocks  of  coastal 
bottlenose  dolphins  along  the  U.S. 
Atlantic  coast. 

The  proposed  action  would  occur 
inshore  at  a  depth  of  less  than  66  ft  (20.1 
m)  and,  therefore,  has  the  potential  to 
affect  the  coastal  stocks.  From  genetic 
analysis,  the  bottlenose  dolphin 
population  around  Duval  County, 
Florida  consists  of  part  of  the  Western 
North  Atlantic  Coastal  Morphotype 
stock.  This  stock  may  also  include 
demographically  distinct  coastal  and 
resident  estuarine  populations  that  are 


defined  by  seasonal  migratory  and 
transient  movements  throughout  large 
home  ranges.  The  movement  along  the 
southern  portion  of  the  Atlantic  coast  is 
poorly  understood  and  is  currently 
under  study.  The  resident  estuarine 
stocks  are  likely  demographically 
distinct  from  coastal  stocks  and  are 
currently  included  in  the  coastal 
management  unit  definitions.  The 
estimated  population  for  the  U.S. 
Western  North  Atlantic  Coastal 
Morphotype  stock  of  Atlantic  bottlenose 
dolphins,  which  are  based  on  aerial 
surveys  and  counts  conducted  in  winter 
1995  and  summer  2002,  is 
approximately  17,466  animals;  but  these 
estimates  do  not  include  all  estuarine 
waters  and  the  abundance  may  be 
negatively  biased. 

Based  upon  available  data  and 
analysis,  seven  management  units  with 
the  range  of  the  coastal  morphotype  of 
western  North  Atlantic  bottlenose 
dolphin  have  been  defined,  yet  the 
population  structure  is  probably  more 
complex  and  will  continue  to  be  refined 
as  research  efforts  continue.  The  best 
abundance  estimate  of  the  Northern 
Florida  management  unit  is  448 
individuals.  The  Atlantic  bottlenose 
dolphin  is  not  listed  as  threatened  or 
endangered  under  the  ESA,  and  the  U.S. 
coastal  migratory  stock  is  considered 
depleted  and  the  management  units  are 
considered  strategic  under  the  MMPA. 

NMFS  defines  seven  geographic 
management  units  within  the  range  of 
the  coastal  morphotype  of  the  Western 
North  Atlantic  bottlenose  dolphin.  The 
bottlenose  dolphin  stocks  within  the 
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Western  North  Atlantic  population  are 
complex,  and  resident  estuarine  stocks 
likely  exist,  but  they  are  currently 
included  in  coastal  management  unit 
definitions.  Abundance  estimates  do  not 
exist  for  estuarine  waters.  Further,  each 
management  unit  definition  likely 
encompasses  seasonal  residents  and 
migratory  or  transient  animals.  Genetic 
analyses,  photo-identification,  radio 
transmitters,  and  stable  isotope  radios  of 
oxygen  were  used  to  identify  the  stocks. 

The  AICWW  Beach  Boulevard  Bridge 
project  site  is  in  the  Northern  Florida 
management  unit  for  Atlantic  bottlenose 
dolphin  coastal  morphotypes.  Atlantic 
bottlenose  dolphins  are  known  to  occur 
in  the  project  area  at  or  within  a  few 
hundred  feet  of  the  project  several  times 
a  week.  Dolphins,  when  present  near 
the  project  site,  usually  occur  in  groups 
of  two  or  three.  Bottlenose  dolphin 
occurrence  in  the  Jacksonville  area  is 
year-round,  however  significant 
seasonal  variation  exists. 

Based  on  photo-identification  and 
behavioral  data,  Caldwell  (2001) 
identified  three  behaviorally 
differentiated  bottlenose  dolphin 
communities  in  the  Jacksonville,  Florida 
area.  These  three'distinct  communities 
have  been  called  Northern,  Southern, 
and  Coastal.  The  Northern  community 
has  year-round  residency  and  random 
social  affiliations,  with  a  mean  group 
size  of  5  individuals.  The  Southern 
community  has  seasonal  residency  and 
non-random  social  affiliations,  with  a 
mean  group  size  of  22  individuals.  The 
Coastal  community  has  no  residency 
and  random  social  affiliations,  with  a 
mean  group  size  of  17  individuals.  The 
social  structure  on  a  small  geographic 
scale  of  these  three  distinct  populations 
varies  based  on  significant  genetic 
differentiation  and  behavior.  Although 
the  three  Jacksonville  area  communities 
use  contiguous  habitats,  the  Northern 
and  Southern  communities  are 
primarily  inshore,  and  the  Coastal 
community  generally  uses  the  coastal 
waters  of  the  Jacksonville  area  from  the 
beach  to  1.9  miles  (3  km)  offshore 
(Caldwell,  2001).  The  Southern  and 
Coastal  communities  have  partially 
overlapping  ranges,  while  the  Northern 
and  Southern  community’s  ranges  may 
generally  be  separated  by  the  St.  John’s 
River.  Also,  the  Southern  and  Coastal 
communities  are  behaviorally  and 
genetically  differentiated  from  the 
Northern  community  (Caldwell,  2001). 

In  Florida  and  other  states  along  the 
U.S.  East  Coast,  bottlenose  dolphin 
abundance  and  density  is  often 
correlated  with  water  temperature  and 
season.  Significantly  fewer  dolphins 
were  observed  during  the  winter  season 


when  water  temperature  falls  below  16 
degrees  Celsius  (Caldwell,  2001). 

NMFS  anticipates  that  no  bottlenose 
dolphins  will  be  injured  or  killed  during 
the  three  proposed  blasting  events.  The 
specific  objective  of  JTA’s  wildlife 
watch  plan  is  to  ensure  that  no  dolphins 
(or  manatees)  are  in  the  area  during  the 
blast  detonations.  Because  of  the 
circumstances  and  the  proposed 
mitigation  and  monitoring  requirements 
discussed  herein  this  document,  NMFS 
believes  it  highly  unlikely  that  the 
proposed  activities  would  result  in 
injury  (Level  A  Harassment),  serious 
injury  or  mortality  of  bottlenose 
dolphins,  however,  they  may 
temporarily  avoid  the  area  where  the 
proposed  explosive  demolition  will 
occur.  The  JTA  has  requested  the 
incidental  take  of  six  bottlenose  dolphin 
for  the  proposed  action.  The  estimated 
abundance  of  the  Western  North 
Atlantic  Coastal  stock  is  approximately 
17,466  animals  and  the  estimated 
abundance  of  the  North  Florida 
management  unit  is  approximately  448 
animals.  NMFS  has  determined  that  the 
number  of  requested  incidental  takes  for 
the  proposed  action  are  small  relative  to 
population  estimates,  of  Atlantic 
bottlenose  dolphins. 

Further  information  on  the  biology 
and  local  distribution  of  these  species 
and  others  in  the  region  can  be  found  in 
JTA’s  application,  which  is  available 
upon  request  (see  ADDRESSES),  and  the 
NMFS  Marine  Mammal  Stock 
Assessment  Reports,  which  are  available 
online  at:  http://www.nmfs.noaa.gov/pr/ 
species/ 

Potential  Effects  of  Activities  on  Marine 
Mammals 

In  general,  potential  impacts  to 
marine  mammals  from  explosive 
detonations  could  include  both  lethal 
and  non-lethal  injury  (Level  A 
Harassment),  as  well  as  Level  B 
Harassment.  In  the  absence  of 
mitigation,  marine  mammals  may  be 
killed  or  injured  as  a  result  of  an 
explosive  detonation  due  to  the 
response  of  air  cavities  in  the  body, 
such  as  the  lungs  and  bubbles  in  the 
intestines.  Effects  are  likely  to  be  most 
severe  in  near  surface  waters  where  the 
reflected  shock  wave  creates  a  region  of 
negative  pressure  called  “cavitation.” 

A  second  pptential  possible  cause  of 
mortality  is  the  onset  of  extensive  lung 
hemorrhage.  Extensive  lung  hemorrhage 
is  considered  debilitating  and 
potentially  fatal.  Suffocation  caused  by 
lung  hemorrhage  is  likely  to  be  the 
major  cause  of  marine  mammal  death 
from  underwater  shock  waves.  The 
estimated  range  for  the  onset  of 
extensive  lung  hemorrhage  to  marine 


mammals  varies  depending  upon  the 
animal’s  weight,  with  the  smallest 
mammals  having  the  greatest  potential 
hazard  range. 

NMFS’  criteria  for  determining  non- 
lethal  injury  (Level  A  Harassment)  from 
explosives  are  the  peak  pressure  that 
will  result  in:  (1)  the  onset  of  slight  lung 
hemorrhage,  or  (2)  a  50-percent 
probability  level  for  a  rupture  of  the 
tympanic  membrane  (TM).  These  are 
injuries  from  which  animals  would  be 
expected  to  recover  on  their  own. 

NMFS  has  established  dual  criteria  for 
what  constitutes  Level  B  Harassment: 

(1)  An  energy  based  temporary 
threshold  shift  (TTS)  received  sound 
levels  182  dB  re  1  pPa^-s  cumulative 
energy  flux  in  any  1/3  octave  band 
above  100  Hz  for  odontocetes  (derived 
from  experiments  with  bottlenose 
dolphins  (Ridgway  et  a/.,  1997; 

Schlundt  et  al.,  2000);  and  (2)  12  psi 
peak  pressure  cited  by  Ketten  (1995)  as 
associated  with  a  safe  outer  limit  for 
minimal,  recoverable  auditory  trauma 
(i.e.,  TTS).  The  Level  B  Harassment 
zone,  therefore,  is  the  distance  from  the 
mortality,  serious  injury,  injury  (Level  A 
Harassment)  zone  to  the  radius  where 
neither  of  these  criterion  is  exceeded. 

The  primary  potential  impact  to  the 
Atlantic  bottlenose  dolphins  occurring 
in  the  St.  Johns  River  and  AICWW  from 
the  proposed  detonations  is  Level  B 
harassment  incidental  to  noise 
generated  by  explosives.  In  the  absence 
of  any  mitigation  or  monitoring 
measures,  there  is  a  very  small  chance 
that  a  marine  mammal  could  be  injured 
or  killed  when  exposed  to  the  energy 
generated  from  an  explosive  force  on  the 
sea  floor.  However,  NMFS  believes  the 
proposed  monitoring  and  mitigation 
measures  will  preclude  this  possibility 
in  the  case  of  this  particular  activity. 

Non-lethal  injurious  impacts  (Level  A 
Harassment)  are  defined  in  this 
proposed  IHA  as  TM  rupture  and  the 
onset  of  slight  lung  injury.  The 
threshold  for  Level  A  Harassment 
corresponds  to  a  50-percent  rate  of  TM 
rupture,  which  can  be  stated  in  terms  of 
an  energy  flux  density  (EFD)  value  of 
205  dB  re  1  pPa^-s.  TM  rupture  is  well- 
correlated  with  permanent  hearing 
impairment  (Ketten,  1998)  indicates  a 
30-percent  incidence  of  permanent 
threshold  shift  (PTS)  at  the  same 
threshold).  The  farthest  distance  from 
the  source  at  which  an  animal  is 
exposed  to  the  EFD  level  for  the  Level 
A  Harassment  threshold  is  295  ft  (89.9 
m). 

Level  B  (non-injurious)  Harassment 
includes  temporary  (auditory)  threshold 
shift  (TTS),  a  slight,  recoverable  loss  of 
hearing  sensitivity.  One  criterion  used 
for  TTS  is  182  dB  re  1  pPa^  s  maximum 
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EFD  level  in  ciny  1/3-  octave  band  above 
100  Hz  for  toothed  whales  (e.g., 
dolphins).  A  second  criterion,  23  psi, 
has  recently  been  established  by  NMFS 
to  provide  a  more  conservative  range  of 
TTS  when  the  explosive  or  animals 
approaches  the  sea  surface,  in  which 
case  explosive  energy  is  reduced,  but 
the  peak  pressure  is  not.  The  distance 
for  23  psi  is  1,180  ft  (359.8  m)  (NMFS 
will  apply  the  more  conservative  of 
these  two  distances). 

Level  B  Harassment  also  includes 
behavioral  modifications  resulting  from 
repeated  noise  exposures  (below  TTS)  to 
the  same  animals  (usually  resident)  over 
a  relatively  short  period  of  times. 
Threshold  criteria  for  this  particular 
type  of  harassment  are  currently  still 
being  considered.  One  recommendation 
is  a  level  of  6  dB  below  TTS  (see  69  FR 
21816,  April  22,  2004),  which  would  be 
176  dB  re  1  pPa^  s.  Due,  however,  to  the 
infrequency  of  detonations,  the  short 
overall  time  period  of  the  project,  and 
the  continuous  movement  of  marine 
mammals  in  the  AICJVW,  NMFS 
believes  that  behavioral  modification 
from  repeated  exposures  to  the  same 
animals  is  highly  unlikely. 

The  Safety  Zone  radius  of  the  blast  is 
determined  by  using  the  Navy  Diver 
Formula  for  an  uncontrolled  blast 
suspended  in  the  water  column.  In  the 
current  instance,  the  formula  is 
conservative  since  the  charges  to  be 
used  for  Beach  Boulevard  Bridge  footers 
will  be  confined  within  the  footers, 
effectively  reducing  both  the  pressure 
and  impulse  of  a  water  shock  wave.  In 
addition,  boreholes  will  be  stemmed  at 
the  in  collars  to  further  contain  the 
pressures.  The  Safety  Zone  radius 
formula  in  feet  is  expressed  by  the 
following:  R  =  520  (W)  Va  +  500  (R  = 
exclusion  zone  radius,  W  =  weight  of 
explosive  in  pounds  per  delay) 

For  the  designed  maximum 
explosives  per  delay  of  16.5  pounds,  the 
resulting  Safety  Zone  is  1,824  ft.  The 
max/ delay  of  explosives  is  16.5  lbs 
dynamite,  which  is  equivalent  to  13.2 
lbs  TNT.  A  maximum  psi  of  23  is.  used 
to  determine  the  TTS  distance  and  a 
maximum  psi  of  100  is  used  to 
determine  the  PTS  distance.  Cole’s 
equation  for  determining  max  pressures 
created  by  free-field  underwater 
explosions  used  is  expressed  by  the 
following:  P  =  21,600  (W  Va  /  R)  ^  (p 
=  pressure,  W  =  TNT  weight/delay,  R= 
radius  in  feet) 

TTS  Distance: 

R  =  (I3.2V3)  /  (23/21,600)0  885  =  1  180  ft 
PTS  Distance: 

R  =  (13.2Va)  /  (100/21,600)0  885  =  295  ft 

NMFS  considers  the  Safety  Zone 
radius  calculated  using  the  Navy  Diver 
Formula  conservative  for  marine 


mammals  when  compared  to  the 
calculated  distances  for  TTS  and  PTS. 
The  calculated  Safety  Zone  will  be  used 
for  both  Atlantic  bottlenose  dolphin  and 
the  Florida  manatee.  Blasting  is 
anticipated  to  be  completed  with  three 
shots  occurring  over  a  two  to  three  week 
period.  The  time  frame  for  the  blasting 
is  subject  to  change  dependent  upon 
weather,  tides,  etc. 

Possible  Effects  of  Activities  on  Marine 
Mammal  Habitat 

The  JTA  expects  the  effects  on  marine 
mammal  habitat  to  be  minimal.  The 
existing  land  cover  and  land  use  within 
the  project  area  include  the  two  bridge 
abutments,  the  open  water  of  the 
AICWW,  salt  marsh,  a  marina  to  the 
northeast,  and  a  navigable  water  body  to 
the  southeast.  The  salt  marsh,  largely 
occurring  north  and  south  of  the 
western  bridge  abutment,  is  dominated 
by  grasses  [Spartina  altemiflora  and 
funcus  roemaerianus).  Invertebrates 
(mollusks,  polychaetes,  crustaceans,  and 
insects)  and  terrestrial  vertebrates 
(mammals,  wading  birds)  are  common 
marsh  associates.  Fish  fi-equent  the 
marsh  at  high  and  mid-tides.  The 
remainder  of  the  submerged  area  is  mud 
and  sand.  Polychaetes,  crustaceans,  and 
mollusks  likely  occur  in  areas  where 
tidal  flow  velocity  is  not  high.  Fish 
occur  over  the  bottoms.  There  is  no 
submerged  aquatic  vegetation  in  the 
area. 

The  vast  majority  of  the  debris  from 
the  demolition  will  be  gravel  size  and 
larger,  as  well  as  a  small  amount  of 
sand-sized  pieces  (indicated  in  the 
Demolition  Debris  section  and  Exhibit  7 
of  the  Blasting  Plan).  The  blast  debris 
will  not  disperse  across  an  area  wider 
than  80  ft  (24.4  m). 

No  components  of  the  bridge  will  be 
purposefully  placed  in  the  AICWW; 
only  those  demolition  fi'agments  which 
are  impractical  to  keep  out  of  the  water 
will  end  up  on  the  bottom.  The  bascule 
grates  and  all  of  the  rebar  in  those 
portions  of  the  supports  that  will  be 
chipped  will  undergo  controlled 
removal.  Most  of  the  rebar  in  those 
portions  of  the  supports  that  will  be 
demolished  by  explosives  will  remain 
intact  and  in  place,  and  therefore  will  be 
easily  cut  and  removed  with  heavy 
machinery.  Only  a  small  portion  of  the 
support  structure  rebar  will  end  up  in 
the  AICWW. 

Most  of  the  horizontal  portions  of  the 
bridges  (i.e.,  spans)  will  be 
deconstructed  through  the  use  of  cranes, 
large  chippers,  and  trucks.  Very  little  of 
this  portion  of  the  bridge  will  fall  into 
the  water.  The  vertical  supports  will  be 
shipped  to  an  elevation  of  5  ft  (1.5  m), 
with  nearly  all  of  the  concrete  fragments 


falling  into  the  open  water  away  from 
the  channel,  and  the  steel  rebar  cut  and 
hauled  away  for  disposal  or  recycling. 
Rubble  generated  by  tbe  explosive 
demolition  of  the  remaining  above  water 
stubs  and  all  of  the  submerged  portions 
of  tbe  supports  will  be  removed  in 
accordance  with  the  Debris  Removal 
section  of  the  Blasting  Plan. 

The  profile  and  cross-section  of  the 
channel  will  be  re-established  within  6- 
8  hours  of  each  of  the  three  blasting 
events,  as  referenced  in  the  Debris 
Removal  section  of  the  Blasting  Plan. 
Debris  in  the  project  area,  but  outside  of 
the  channel,  will  be  removed  within  30 
days  of  the  final  blasting  event. 

It  is  anticipated  that  the  blasting 
events  will  not  physically  impact  the 
marine  mammal  habitat  in  the  AICWW 
except  for  the  blast  debris  which  falls  to 
the  bottom.  The  anticipated  biological 
impact  of  the  explosive  demolition  is 
that  benthic  and  water  column  dwelling 
vertebrate  and  invertebrate  species  near 
the  blasts  will  be  killed  by  pressure 
waves.  Restoration  of  the  physical 
habitat  adjacent  to  the  AICWW  channel 
will  begin  within  an  hour  or  two  of  the 
two  related  blast  events  and  will  entail 
debris  removal.  Restoration  of  the 
physical  habitat  at  the  bridge  will  be 
completed  within  30  days  of  the  final 
blasting  and  will  involve  re-establishing 
the  pre-blast  contours  through  the  use  of 
a  clamshell  dredge  and/or  large  back 
hoe. 

The  activity  will  have  a  small  and 
inconsequential  impact  to  the  physical 
habitat  at/near  the  bridge.  The  blasting 
events  will  have  an  ephemeral  impact 
on  the  biological  component  of  the  near 
bridge  habitat.  Temporary  disturbance 
of  the  project  area  during  the  proposed 
blasting  activities  is  not  expected  to 
reduce  post-construction  use  of  the  area 
by  resident  and  transient  species.  The 
project  is  not  expected  to  result  in  loss 
of  bottlenose  dolphin  habitat.  Habitat 
modifications,  if  any,  are  anticipated  to 
be  inconsequential  and  are  not  expected 
to  have  any  effect  on  the  dolphin 
species  and/or  stock. 

The  blasting  versus  non-blasting 
discussion  binges  on  whether  the 
additional  500  hours  of  permitted  tug/ 
barge  activity  without  several  trained 
wildlife  observers  represents  a  greater 
risk  to  wildlife  than  the  three  proposed 
blast  events  which  include  a  Watch  Plan 
specifically  designed  and  implemented 
’  to  minimize  risk  provided  the  suggested 
mitigation  and  monitoring  is 
implemented  by  JTA. 

Impacts  to  navigation  in  the  AICWW 
are  expected  to  be  low,  whether  blasting 
occurs  or  not.  However,  it  is  obvious 
that  a  project  entailing  400  hours  of  tug/ 
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barge  activity  will  be  less  impacting 
than  900  hours  of  tug/barge  operations. . 

The  only  two  practical  means  of 
removing  the  existing  footers  is  by 
chipping  or  explosives,  with  chipping 
the  no-action  alternative,  in  this  case. 
Chipping  while  protracted,  is  in  fact 
possible.  However,  risks  to  wildlife, 
slight  risks  to  boat  navigation  and  brief 
channel  closures  are  all  positively 
correlated  to  the  demolition  duration. 
Therefore,  explosive  demolition,  while 
not  risk-free,  is  superior  to  chipping. 

The  location  and  nature  of  tne 
blasting  combine  to  indicate  that 
impacts  to  the  AlCWW  will  bd  limited. 
The  footprint  of  the  bridge  in  the 
blasting  area  comprises  a  channel  that 
experiences  high  scour,  and  shallower 
bottoms  that  are  covered  with  rip  rap, 
gravel,  and  rocks.  It  is  highly 
manipulated  and  artificial  setting.  The 
blasting  will  consist  of  three  brief  shock 
waves  and  result  in  more  rubble  falling 
on  top  of  the  existing  rubble. 

Five  complications  to  further  impact 
minimization  exist.  First  the  area  is 
tidally  influenced  with  the  normal  tidal 
range  over  4  ft  (1.2  m).  The  constant  ebb 
and  flow  limits  turbidity  control 
measures.  Second,  the  AICWW  is 
comparatively  narrow  at  the  bridge 
crossing,  leading  to  strong  currents. 
Third,  the  currents  are  bi-directional, 
eliminating  any  minimization  measures 
that  might  he  implementable  at  a  uni¬ 
directional  flow  location.  Fourth, 
interstitial  gaps  in  the  rip  rap  and 
general  rubble  all  but  prevent  turbidity 
containment,  particularly  when 
combined  with  the  three 
aforementioned  complications.  Finally, 
maintenance  of  navigation  in  the 
channel  severely  limits  possible 
remediation  and  containment  of  blast 
rubble  coming  from  the  eight  footers 
next  to  the  channel. 

The  JTA  anticipates  no  loss  or 
modification  to  the  habitat  used  by 
Atlantic  bottlenose  dolphins  in  the 
AICWW.  The  primary  source  of  marine 
mammal  habitat  impact  resulting  from 
the  explosive  demolition  is  noise,  which 
is  intermittent  (maximum  3  times  per 
year)  and  of  limited  duration.  The 
effects  of  debris  (which  will  be 
recovered  following  test  activities),  were 
analyzed  in  JTA’s  application  and 
concluded  that  marine  mammal  habitat 
would  not  be  affected. 

NMFS  anticipates  that  the  action  will 
result  in  no  impacts  to  marine  mammal 
habitat  beyond  rendering  the  areas 
immediately  around  the  bridge  support 
structures  less  desirable  shortly  after  the 
blasting  event.  Three  blasting  events 
over  a  two  to  three  week  period  are 
anticipated  during  the  validity  of  the 
IHA. 


Blasting  impacts  to  the  AICWW 
estuarine  water  column  and  bottoms 
will  consist  of  three  rapidly  moving 
pressure  waves.  Excepting  a  very  small 
area  (approximately  40  ft  or  12.2  m) 
immediately  around  the  blasts,  the 
substrate  will  not  be  affected.  The 
estuarine  water  column  will  be  affected 
for  a  distance  less  than  1,824  ft  (556.4 
m)  from  the  blasts  (according  to  the 
commonly  used  blasting  safety  formula). 
The  impacts  will  be  localized  and 
instantaneous.  Impacts  to  marine 
mammal,  invertebrate,  and  fish  species 
are  not  expected  to  be  detrimental. 

Proposed  Mitigation 

In  the  absence  of  acoustic 
measurements  (due  to  the  high  cost  and 
complex  instrumentation  needed),  in 
order  to  protect  endangered,  threatened, 
and  protected  species,  the  follovying 
equation  has  been  adopted  by  the  JTA 
for  the  blasting  project  to  determine  the 
zone  for  potential  harassment,  injury  or 
mortality  from  an  open  water  explosion 
and  to  assist  the  JTA  in  establishing 
mitigation  and  monitoring  to  reduce 
impacts  to  the  lowest  level  practicable. 
This  equation  is  believed  to  be 
conservative  because  they  are  based  on 
humans,  who  are  more  sensitive  than 
dolphins,  and  on  unconfined  charges, 
while  the  proposed  blasts  in  the 
AICWW  will  be  confined  (stemmed) 
charges.  The  equation,  based  on  the 
Navy  Diver  Formula,  is: 

Safety  Zone  radius  =  520  (Ibs/delay) 

V3  +  500 

The  Safety  Zone  is  the  approximate 
distance  in  feet  beyond  which  injury 
(Level  A  Harassment)  is  unlikely  from 
an  open  water  explosion  and  mortality 
is  not  expected.  This  zone  will  be  used 
for  implementing  mitigation  measures 
for  both  Florida  manatees  and  Atlantic 
bottlenose  dolphins. 

In  the  AICWW  or  any  area  where 
explosives  are  required  to  remove  bridge 
support  structures,  marine  mammal 
protection  measures  will  be  employed 
by  the  JTA.  For  each  explosive  charge, 
the  JTA  will  ensure  that  a  detonation 
will  not  occur  if  a  marine  mammal  is 
sighted  by  a  dedicated  biologically- 
trained  observer  within  the  safety  zone, 
a  circular  area  around  the  detonati’on 
site  with  the  following  radius:  R  = 
520(W)l/3  +  500  (520  times  the  cube 
root  of  the  weight  of  the  explosive 
charge  in  pounds)  where:  R  =  radius  of 
the  safety  zone  in  ft;  W  =  weight  of  the 
explosive  charge  in  lbs  per  delay  (9  ms 
minimum  separation). 

Although  the  area  inside  the  Safety 
Zone  is  considered  to  be  an  area  for 
potential  injury,  the  JTA  and  NMFS 
believe  that  because  all  explosive 
charges  will  be  stemmed  (placed  in 


drilled  hole  and  tamped  with  rock),  the 
areas  for  potential  mortality  and  injury 
will  be  significantly  smaller  than  this 
area  and,  therefore,  it  is  unlikely  that 
even  non-serious  injury  would  occur  if 
as  is  believed  to  be  the  case,  monitoring 
and  mitigating  this  zone  will  be 
effective.  Since  bottlenose  dolphins  are 
commonly  found  on  tlie  surface  of  the 
water,  implementation  of  a  mitigation 
and  monitoring  program  is  expected  by 
NMFS  to  be  effective. 

The  JTA  will  implement  mitigation 
measures  and  a  monitoring  program  that 
will  establish  the  Safety  Zone  radius  to 
ensure  that  bottlenose  dolphins  will  not 
be  injured  during  blasting  and  that 
impacts  will  be  at  the  lowest  level 
practicable.  Additional  mitigation 
measures  include:  (1)  confining  the 
explosives  in  a  borehole  with  drill 
patterns  restricted  to  a  minimum  of  8  ft 
(2.4  m)  separation  from  any  other 
loaded  borehole;  (2)  restricting  the 
hours  of  detonation  from  2  hours  after 
sunrise  to  1  hour  before  sunset  to  ensure 
adequate  observation  of  marine 
mammals  in  the  Safety  Zone;  (3) 
staggering  the  detonation  for  each 
explosive  hole  in  order  to  spread  the 
explosive’s  total  overpressure  over  time; 
(4)  capping  or  stemming  the  boreholes 
containing  explosives  with  angular  rock 
or  crushed  stone  (sized  at  1/20  to  1/8  of 
the  borehole  diameter)  to  a  minimum  of 
12  inches  in  depth  in  order  to  reduce 
the  outward  potential  of  the  blast, 
thereby  reducing  the  chance  of  injuring 
a  marine  mammal;  (5)  matching,  to  the 
extent  possible,  the  energy  needed  in 
the  “work  effort”  of  the  borehole  to  the 
rock  mass  to  minimize  excess  energy 
vented  into  the  water  column;  (6) 
establishing  a  Safety  Zone  (1,824  ft)  for 
confined  blasting  based  on  the 
maximum  weight  of  explosives 
detonated  (16.5  lbs  per  25  ms  delay)  and 
calculated  using  the  Navy  Diver 
Formula;  (7)  conducting  a  marine 
protected  species  watch  (as  described  in 
the  Marine  Wildlife  Safety  Plan  and 
Manatee,  Marine  Mammal,  Sea  Turtle 
Survey  Watch  Plan)  with  no  less  than 
five  NMFS-qualified  observers  from  a 
small  water  craft,  aircraft,  and/or  an 
elevated  platform  on  the  explosives 
barge,  beginning  at  least  60  minutes 
before  and  continuing  for  at  least  30 
minutes  after  each  detonation  to  ensure 
that  there  are  no  marine  mammals  in  the 
area  at  the  time  of  detonation;  (8) 
allowing  animals  to  leave  the  Safety 
Zone  under  their  own  volition;  and  (9) 
conducting  blasts  during  time  periods  of 
the  year  when  there  are  low  marine 
mammal  abundance  densities.  Avoiding 
periods  when  marine  mammals  are  in 
the  blasting  zone  is  another  mitigation 


63444 


Federal  Register/ Vol.  73,  No.  207 /Friday,  October  24,  2008 /Notices 


measure  to  protect  marine  mammals 
from  underwater  explosions.  Given  the 
poor  wa^  er  clarity  and  available  habitat 
in  the  immediate  area  of  the  project,  the 
USFWS  recommended  demolition 
utilizing  explosives  during  the 
“manatee  construction  window” 
(December-February)  when  the 
occurrence  or  density  of  marine 
mammals  in  the  Jacksonville  area  is  at 
its  lowest. 

Proposed  Monitoring 

The  JTA  will  be  implementing  a 
Marine  Wildlife  Safety  Plan  and  a 
Manatee,  Marine  Mammal,  and  Sea 
Turtle  Watch  Plan  (Watch  Plan)  that 
will  minimize  the  possibility  of 
incidental  take  to  pressure  waves  from 
the  blast  to  the  fullest  extent  practicable. 
JTA  is  working  on  the  Watch  Plan  with 
USFWS,  SJRWMD,  Florida  Fish  and 
Wildlife  Conservation  Commission 
(FWC),  and  ACOE.  The  Watch  Plan  has 
been  prepared  to  ensure  the  protection 
of  those  species  large  enough  to  be 
located  visually  within  the  zone  of 
blasting  activities  influence. 

A  nearly  identical  Watch  Plan  was 
used  during  the  demolition  of  the  Fuller 
Warren  Bridge,  which  spans 
approximately  3,600  ft  (1,097.6  m)  over 
open  water  in  downtown  Jacksonville, 
Florida.  The  Beach  Boulevard  Bridge 
spans  approximately  300  ft  (91.5  m) 
over  open  water.  Applying  the  same 
specifications  for  a  project  that  is  more 
than  an  order  of  magnitude  smaller  in 
scale  represents  an  effort  to  provide 
more  than  adequate  protection  for  large 
wildlife  including  bottlenose  dolphins. 

The  observer  monitoring  program  will 
take  place  in  a  large  circular  area  around 
the  blasting  site  (also  referred  to  as  the 
Watch  Zone).  Any  marine  mammal(s)  in 
the  Safety,  or  Watch  Zone  will  not  be 
forced  to  move  out  of  those  zones  by 
human  intervention.  Detonation  shall 
not  occur  until  the  animal(s)  move(s) 
out  of  the  Safety  Zone  on  its  own 
volition. 

Monitoring  and  mitigation  will 
consist  primarily  of  surveying  and 
taking  action  to  avoid  detonating 
charges  when  protected  species  are 
within  the  Safety  Zone  radius.  The 
marine  wildlife  safety  observer  team 
will  consist  of  five  members.  The  team 
will  have  a  chief  observer,  who  will  be 
the  aerial  observer  in  a  helicopter,  and 
four  other  stationary  ground  and/or 
waterborne  observers.  Observers  will  be 
equipped  with  two-way  radios, 
binoculars,  a  sighting  log,  map,  signal 
flags,  and  polarized  sunglasses. 

Proposed  monitoring  requirements  in 
relation  to  JTA’s  blasting  activities  will 
include  observations  made  by  the 
applicant  add  their  associates. 


Information  recorded  will  include 
species  counts,  numbers  of  observed 
disturbances,  and  descriptions  of  the 
disturbance  behaviors  before,  during 
and  after  blasting  activities. 

Observations  of  unusual  behaviors, 
numbers,  or  distributions  of  marine 
mammals  and  sea  turtles  in  the  activity 
area  to  NMFS  and  USFWS  so  that  any 
potential  follow-up  observations  can  be 
conducted  by  the  appropriate  personnel. 
In  addition,  observations  of  tag-bearing 
marine  mammal,  sea  turtles,  and  fish 
carcasses  as  well  as  any  rare  or  unusual 
species  of  marine  mammals  and  fish 
will  be  reported  to  NMFS  and  USFWS. 

If  at  any  time  injury  or  death  of  any 
marine  mammal  occurs  that  may  be  a 
result  of  the  proposed  blasting  activities, 
the  JTA  will  suspend  activities  and 
contact  NMFS  immediately  to 
determipe  how  best  to  proceed  to  ensure 
that  another  injury  or  death  does  not 
occur  and  to  ensure  that  the  applicant 
remains  in  compliance  with  the  MMPA. 

Several  mitigation  measures  to  reduce 
the  potential  for  harassment  from 
explosive  demolition  activities  would 
be  (or  are  proposed  to  be  implemented) 
implemented  as  part  of  the  blasting 
construction  activities.  The  potential 
risk  of  injury  or  mortality  would  be 
avoided  with  the  following  proposed 
mitigation  and  monitoring  measures. 
Monitoring  of  the  test  area  will  continue 
throughout  the  activity  until  the  last 
detonation  is  complete.  The  activity 
would  be  postponed  if:  ' 

(1) Any  marine  mammal  is  visually 
detected  with  the  Safety  Zone  (1,824  ft). 
The  delay  would  continue  until  the 
animal(s)  that  caused  the  postponement 
is  confirmed  to  be  outside  the  Safety 
Zone  (visually  observed  swimming  out 
of  the  range  and  not  likely  to  return). 

(2)  Any  marine  mammal  is  detected  in 
the  Safety  Zone  and  subsequently  is  not 
seen  again.  The  activity  would  not 
continue  until  the  last  verified  location 
is  outside  the  Safety  Zone  and  the 
animal  is  moving  away  from  the  activity 
area,  or  the  animal  has  not  been  seen  for 
at  least  30  minutes  within  the  Safety 
Zone. 

(3)  Large  schools  of  fish  are  observed 
in  the  water  within  the  Safety  Zone.  The 
delay  would  continue  until  large 
schools  are  confirmed  to  be  outside  the 
Safety  Zone. 

In  the  event  of  a  postponement,  pre¬ 
activity  monitoring  would  continue  as 
long  as  weather  and  daylight  hours 
allow.  If  a  charge  failed  to  explode, 
mitigation  measures  would  continue 
while  operations  personnel  attempted  to 
recognize  and  solve  the  problem,  i.e., 
detonate  the  charge. 

A  formal  Plan  Coordination  Meeting 
will  be  held  no  later  than  three  days 

r 


before  the  first  detonation  event  to 
review  the  items  listed  above,  to  discuss 
the  responsibilities  of  all  parties,  and  to 
review  and  approve  the  schedule  of 
events.  Attendees  will  include  the 
contractor’s  representative,  the  entire 
Marine  Wildlife  Safety  Observer  team, 
the  blasting  consultant,  the  USFWS, 
FWC,  the  USCG,  and  other  interested 
environmental  parties  such  as  NMFS 
and  Florida  Marine  Patrol.  The  agenda 
will  be  coordinated  by  Superior 
Construction  with  the  blasting 
contractor,  USFWS,  and  FDEP.  It  will 
include  tl^  latest  information  about  the 
possible  presence  of  marine  mammals 
during  the  operation,  the  logistics  of  the 
detonation  schedule,  the 
communications  plan,  and  the 
responsibilities  of  all  parties  involved. 

A  summary  report  will  be  submitted  to 
all  interested  parties. 

Post-activity  monitoring  is  designed 
to  determine  the  effectiveness  of  pre¬ 
activity  monitoring  and  mitigation  by 
reporting  any  sightings  of  dead  or 
injured  marine  mammals.  Post¬ 
detonation  monitoring,  concentrating  on 
the  area  down  current  of  the  test  site, 
would  commence  immediately 
following  each  detonation  and  continue 
for  at  least  one  hour  after  the  last 
detonation.  The  monitoring  team  would 
document  and  report  to  the  appropriate 
marine  mammals  killed  or  injured 
during  the  activity  and,  if  practicable, 
recover  and  examine  any  dead  animals. 
The  species,  number,  location,  and 
behavior  of  any  animals  observed  by  the 
tarns  would  be  documented  and 
reported  to  the  project  leader. 

West  Indian  manatees,  which  are 
federally  listed  as  Endangered  under  the 
ESA  and  managed  by  the  USFWS,  are 
not  expected  in  the  St.  John’s  River  and 
AICWW  (Pablo  Creek)  during  the  time 
periods  when  the  activities  would  be 
conducted.  However,  if  manatees  are 
sighted  during  the  activities,  the  JTA 
would  follow  similar  mitigation  and 
monitoring  procedures  in  place  for 
bottlenose  dolphins  to  avoid  impacts, 
suspending  activities  in  any  areas 
manatees  are  occupying. 

Proposed  Reporting 

After  completion  of  all  detonation 
events,  the  Chief  Observer  will  submit 
a  summary  report  to  regulatory  agencies. 
This  report  will  contain  the  observer’s 
logs,  provide  the  names  of  the  observers, 
and  their  positions  during  the  event,  the 
number  and  location  of  marine 
mammals  sighted  during  the  monitoring 
period,  the  behavior  observations  of  the 
marine  mammals,  and  the  actions  that 
were  taken  when  the  animals  were 
observed  in  the  project  area. 
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The  JTA  will  notify  NMFS  and  the 
Regional  Office  prior  to  initiation  of 
each  explosive  demolition  session.  Any 
takes  of  marine  mammals  other  than 
those  authorized  by  the  IHA,  as  well  as 
any  injuries  or  deaths  of  marine 
mammals,  will  be  reported  to  the 
Southeast  Regional  Administrator, 
within  24  hours.  A  draft  final  report 
must  be  submitted  to  NMFS  within  90 
days  after  the  conclusion  of  the  blasting 
activities.  The  report  will  include  a 
summary  of  the  information  gathered 
pursuant  to  the  monitoring 
requirements  set  forth  in  the  IHA, 
including  dates  and  times  of 
detonations  as  well  as  pre-  and  post¬ 
blasting  monitoring  observations.  A 
final  report  must  be  submitted  to  the 
Regional  Administrator  within  30  days 
after  receiving  comments  from  NMFS  on 
the  draft  final  report.  If  no  comments  are 
received  from  NMFS,  the  draft  final 
report  will  be  considered  to  be  the  final 
report. 

ESA 

For  the  reasons  already  described  in 
this  Federal  Register  Notice,  NMFS  has 
determined  that  the  described  proposed 
blasting  activities  and  the 
accompanying  IHA  may  have  the 
potential  to  adversely  affect  species 
under  NMFS  jurisdiction  and  protected 
by  the  ESA.  The  ACOE,  on  behalf  of  the 
JTA,  requested  a  section  7  consultation 
pursuant  to  the  ESA  with  NMFS.  Since 
ESA-listed  species  are  not  expected  to 
be  adversely  affected  by  the  proposed 
activities  provided  the  described 
protected  species  avoidance  measures 
for  the  use  of  explosives  are 
implemented,  a  Letter  of  Concurrence 
was  prepared  by  the  NMFS  Southeast 
Regional  Office,  dated  October  9,  2008. 

National  Environmental  Policy  Act 
(NEPA) 

NMFS  prepared  an  Environmental 
Assessment  (EA)  on  an  Authorization 
for  the  Incidental  Take  of  Marine 
Mammals  Associated  with  Confined 
Underwater  Blasting  as  a  Construction 
Method  for  Civil  Works  Projects  along 
the  Coast  of  Florida  by  the  Jacksonville 
District  of  the  U.S.  Army  Corps  of 
Engineers,  which  analyzed  the  issuance 
of  multiple  IHAs  over  several  years  for 
these  activities,  as  well  as  is  currently 
preparing  a  Supplemental 
Environmental  Assessment  (SEA)  for 
the  proposed  action.  The  proposed 
action  is  similar  to  the  action  that  was 
analyzed  in  the  2005  EA  and  the  EA  and 
2008  Supplemental  EA  remains 
applicable.  A  copy  of  the  EA  and  SEA 
are  available  upon  request  (see 
ADDRESSES). 


Preliminary  Determinations 

Based  on  JTA’s  application,  as  well  as 
the  analysis  contained  herein,  NMFS 
has  preliminarily  determined  that  the 
impact  of  the  described  blasting  project 
will  result,  at  most,  in  a  temporary 
modification  in  behavior  by  small 
numbers  of  Atlantic  bottlenose  dolphin, 
in  the  form  of  temporarily  vacating  the 
Beach  Boulevard  AICWW  Bridge  area  to 
avoid  blasting  activity  and  potential  for 
minor  visual  and  acoustic  disturbance 
from  dredging  and  detonations.  The 
effect  of  the  blasting  project  is  expected 
to  be  limited  to  short-term  and  localized 
TTS-related  behavioral  changes. 

Due  to  the  infrequency,  short  time- 
frame,  and  localized  nature  of  these 
activities,  the  number  of  marine 
mammals,  relative  to  the  population 
size,  potentially  taken  by  harassment  is 
small.  In  addition,  no  take  by  injury  or 
death  is  anticipated,  and  take  by  Level 
B  Harassment  will  be  at  the  lowest  level 
practicable  due  to  incorporation  of  the 
proposed  monitoring  and  mitigation 
measures  mentioned  previously  in  this 
document.  NMFS  has  further 
preliminarily  determined  that  the 
anticipated  takes  will  have  a  negligible 
impact  on  the  affected  species  or  stock 
of  marine  mammals.  No  injury  (Level  A 
Harassment),  serious  injury,  and/or 
mortality  is  authorized  for  marine 
mammals.  The  provision  requiring  that 
the  activity  not  have  an  unmitigable 
adverse  impact  on  the  availability  of  the 
affected  species  or  stock  for  subsistence 
uses  does  not  apply  to  this  proposed 
action  as  there  are  no  subsistence  users 
within  the  geographic  area  of  the 
proposed  project. 

Proposed  Authorization 

As  a  result  of  these  preliminary 
determinations,  NMFS  proposes  to  issue 
an  IHA  to  the  JTA  for  the  harassment  of 
small  numbers  (based  on  populations  of 
the  species  and  stock)  of  Atlantic 
bottlenose  dolphin  incidental  to  the 
explosive  demolition  of  bridge  support 
structures,  provided  the  previously 
mentioned  mitigation,  monitoring,  and 
reporting  requirements  are  incorporated. 

Information  Solicited 

NMFS  requests  interested  persons  to 
submit  comments  and  information 
concerning  this  proposed  project  and 
NMFS’  preliminary  determination  of 
issuing  an  IHA  (see  ADDRESSES). 
Concurrent  with  the  publication  of  this 
notice  in  the  Federal  Register,  NMFS  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
its  Committee  of  Scientific  Advisors. 


Dated;  October  20,  2008. 

James  H.  Lecky, 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

[FR  Doc.  E8-25414  Filed  10-23-08;  8:45  am] 
BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

National  Sea  Grant  Review  Panel 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration, 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Sea  Grant 
Review  Panel.  Panel  members  will 
discuss  and  provide  advice  on  the 
National  Sea  Grant  College  Program  in 
the  areas  of  program  evaluation, 
strategic  planning,  education  and 
extension,  science  and  technology 
programs,  and  other  matters  as 
described  in  the  Agenda  below. 

DATES:  The  announced  meeting  is 
scheduled  for  two  and  one  half  days: 
Tuesday,  November  11  through 
Thursday,  November  13,  2008. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Hilton  Baton  Rouge  Capitol  Center, 
Baton  Rouge,  Louisiana. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Melissa  Pearson,  National  Sea  Grant 
College  Program,  National  Oceanic  and 
Atmospheric  Administration,  1315  East- 
West  Highway,  Room  11717,  Silver 
Spring,  Maryland  20910,  301-713-1083. 
SUPPLEMENTARY  INFORMATION:  The  Panel, 
which  consists  of  a  balanced 
representation  from  academia,  industry, 
state  government  and  citizens  groups, 
was  established  by  Section  209  of  the 
Sea  Grant  Program  Improvement  Act  of 
1976  (Pub.  L.  94-461,  33  U.S.C.  1128). 
The  Panel  advises  the  Secretary  of 
Commerce  and  the  Director  of  the 
National  Sea  Grant  College  Program 
with  respect  to  operations  under  the 
Act,  and  such  other  matters  as  the 
Secretary  refers  to  them  for  review  and 
advice.  The  agenda  for  the  meeting  can 
be  found  at  http:// 
www.seagrant.noaa.gov/leadership/ 
review_panel.html. 

Dated:  October  1 7,  2008. 

Mark  E.  Brown, 

Chief  Financial  Officer/Chief  Administrative 
Officer,  Office  of  Oceanic  and  Atmospheric 
Research. 

[FR  Doc.  E8-25370  Filed  10-23-08;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Determination  under  the  Textile  and 
Apparel  Commercial  Availability 
Provision  of  the  Dominican  Republic- 
Central  America-United  States  Free 
Trade  Agreement  (CAFTA-DR 
Agreement) 

October  21,  2008. 

AGENCY:  The  Committee  for  the 
Implementation  of  Textile  Agreements 
ACTION:  Determination  to  add  a  product 
in  unrestricted  quantities  to  Annex  3.25 
of  the  CAFTA-DR  Agreement. 

EFFECTIVE  DATE:  October  24,  2008. 
SUMMARY:  The  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA)  has  determined  that  certain 
greige  corduroy  fabrics,  as  specified 
below,  are  not  available  in  commercial 
quantities  in  a  timely  manner  in  the 
CAFTA-DR  countries.  The  product  will 
be  added  to  the  list  in  Annex  3.25  of  the 
CAFTA-DR  Agreement  in  unrestricted 
quantities. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maria  Dybczak,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482  3651. 

FOR  FURTHER  INFORMATION  ON¬ 
LINE:  http://web.ita.doc.gov/tacgi/ 
CaftaReqTrack.nsf.Reference  number: 

85. 2008. 09.24. Fabric.  AM&SforSwift 
Galey 

supplementaryinformation: 

Authority:  Section  203(o){4)  of  the 
Dominican  Republic-Central  America-United 
States  Free  Trade  Agreement  Implementation 
Act  (CAFTA-DR  Act);  the  Statement  of 
Administrative  Action  (SAA),  accompanying 
the  CAFTA-DR  Act;  Presidential 
Proclamations  7987  (February  28,  2006)  and 
7996  (March  31,  2006). 

BACKGROUND: 

The  CAFTA-DR  Agreement  provides  a 
list  in  Annex  3.25  for  fabrics,  yarns,  and 
fibers  that  the  Parties  to  the  CAFTA-DR 
Agreement  have  determined  are  not 
available  in  commercial  quantities  in  a 
timely  manner  in  the  territory  of  any 
Party.  The  CAFTA-DR  Agreement 
provides  that  this  list  may  be  modified 
pursuant  to  Article  3.25(4)-(5),  when  the 
President  of  the  United  States 
determines  that  a  fabric,  yarn,  or  fiber  is 
not  available  in  commercial  quantities 
in  a  timely  manner  in  the  territory  of 
any  Party.  See  Annex  3.25,  Note;  see 
also  section  203(o)(4)(C)  of  the  CAFTA- 
DR  Act. 

The  CAFTA-DR  Act  requires  the 
President  to  establish  procedures 
governing  the  submission  of  a  request 
and  providing  opportunity  for  interested 


entities  to  submit  comments  and 
supporting  evidence  before  a 
commercial  availability  determination  is 
made.  In  Presidential  Proclamations 
7987  and  7996,  the  President  delegated 
to  CITA  the  authority  under  section 
203(o)(4)  of  CAFTA-DR  Act  for 
modifying  the  Annex  3.25  list.  On 
September  15,  2008,  CITA  published 
modified  procedures  it  would  follow  in 
considering  requests  to  modify  the 
Annex  3.25  list  (73  FR  53200) 
(“procedures”). 

On  September  24,  2008,  the  Chairman 
of  CITA  received  a  Request  for  a 
commercial  availability  determination 
(“Request”)  under  the  CAFTA-DR  from 
AM&S  Trade  Services,  LLC,  on  behalf  of 
Swift  Galey,  for  certain  greige  corduroy 
fabrics.  On  September  26,  2008,  in 
accordance  with  CITA’s  procedures, 
CITA  notified  interested  parties  of  the 
Request  and  posted  the  Request  on  the 
dedicated  w'ebsite  for  CAFTA-DR 
Commercial  Availability.  In  its 
notification,  CITA  advised  that  any 
Response  with  an  Offer  to  Supply 
(“Response”)  must  be  submitted  by 
October  8,  2008,  and  any  Rebuttal  be 
submitted  by  October  15,  2008.  No 
interested  entity  submitted  a  Response 
advising  CITA  of  its  objection  to  the 
Request  and  its  ability  to  supply  the 
subject  product. 

In  accordance  with  section 
203(o)(4)(C)  of  the  CAFTA-DR  Act,  and 
CITA’s  procedures,  as  no  interested 
entity  submitted  a  Response  objecting  to 
the  Request  and  demonstrating  its 
ability  to  supply  the  subject  product, 
CITA  has  determined  to  add  the  . 
specified  fabric  to  the  list  in  Annex  3.25 
of  the  CAFTA-DR  Agreement. 

The  subject  fabric  has  been  added  to 
the  list  in  Annex  3.25  of  the  CAFTA-DR 
Agreement  in  unrestricted  quantities.  A 
revised  list  has  been  posted  on  the 
dedicated  website  for  CAFTA-DR 
Commercial  Availability. 

Specifications:  Certain  Greige  Corduroy  Fabric 

HTS:  5801.22.1000,  5801.22.9000 

Wales: 

Metric:  2.3  to  9.7  wales  per  cm 

English:  5.8  to  24.7  wales  per  inch 
Fiber  Content:  Greater  than  50  percent  by  weight  of 

cotton. 

Weight:  146  to  332  g/sq  m. 

Warp  Ends:  14.2  to  26  ends  per  cm. 

Filling  Picks:  39.4  to  55.1  per  cm. 

Warp  Yarn  Counts: 

Metric:  16.1/1  to  38.1/1 

English:  9.5/1  Ne  to  22.5/1  Ne 
Filling  Yam  Counts: 

Metric:  16.1/1  to  67.7/1 

English:  9.5/1  Ne  to  40/1  Ne 
Width:  132  to  190  cm 

Finish:  Greige,  cut,  not  desized,  and  unbleached. 


Janet  E.  Heinzen, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc.  E8-25441  Filed  10-23-08;  8:45  am] 
BILLING  CODE  3510-DS 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meetings 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11  a.m.,  Friday, 
November  7,  2008. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Floor  Commission  Conference 
Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Sauntia  S.  Warfield,  202-418-5084. 

Sauntia  S.  Warfield, 

Staff  Assistant. 

[FR  Doc.  E8-25522  Filed  10-22-08;  4;15  pm] 
BILLING  CODE  6351-01-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meetings 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 
Commission. 

TIME  AND  date:  2  p.m.,  Wednesday, 
November  19,  2008. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Floor  Commission  Conference 
Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Sauntia  S.  Warfield,  202-418-5084. 

Sauntia  S.  Warfield, 

Staff  Assistant. 

[FR  Doc.  E8-25523  Filed  10-22-08;  4:15  pm] 
BILLING  CODE  63S1-01-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

^  Sunshine  Act  Meetings 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11  a.m.,  Friday 
November  21,  2008. 
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PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Floor  Commission  Conference 
Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Sauntia  S.  Warfield,  202-418-5084. 

Sauntia  S.  Warfield, 

Staff  Assistant. 

[FR  Doc.  E8-25524  Filed  10-22-08;  4:15  pm] 
BILLING  CODE  6351 -01 -P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meetings 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11  a.m.,  Friday 
November  28,  2008. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Floor  Commission  Conference 
Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 

Sauntia  S.  Warfield,  202—418-5084. 

Sauntia  S.  Warfield, 

Staff  Assistant. 

[FR  Doc.  E8-25525  Filed  10-22-08;  4:15  pm] 
BILLING  CODE  6351-01-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meetings 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11  a.m.,  Friday 
November  14,  2008. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Floor  Commission  Conference 
Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Sauntia  S.  Warfield,  202-418-5084. 

Sauntia  S.  Warfield, 

Staff  Assistant. 

[FR  Doc.  E8-25526  Filed  10-22-08;  4:15  pm] 
BILLING  CODE  6351-01-P 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmittal  Nos.  08-105] 

36(b)(1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 
action:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
B.  English,  DSCA/DBO/CFM,  (703)  601- 
3740. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittals  08-105 
with  attached  transmittal,  and  policy 
justification. 

Dated:  October  15,  2008. 

Patricia  L.  Toppings, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

BILLING  CODE  5001 -06-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 

2800  DEFENSE  PENTAGON  OCT  1  0  2008 
WASHINGTON.  DC  20301-2800  ,  .  ,  . 

In  reply  refer  to: 

USP012679-08 


The  Honorable  Nancy  Pelosi 
Speaker  of  the  House  of  Representatives 
Washington,  DC  20515-6501 


Dear  Madam  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 
Control  Act,  as  amended,  we  forwarded  Transmittal  No.  08-105,  concerning  the 
Department  of  the  Air  Forceps  proposed  Letter(s)  of  Offer  and  Acceptance  to  India  for 
defense  articles  and  services.  On  3  October  2008,  we  notified  this  sale  with  an 
estimated  value  of  $375  million.  Subsequently,  we  discovered  that  the  letters, 
associated  with  Transmittal  08-105  did  not  correctly  identify  the  country.  This  letter 
serves  to  accurately  reflect  the  country  as  India.  After  this  letter  is  delivered  to  your 
office,  we  plan  to  issue  a  press  statement  to  notify  the  public  of  this  proposed  sale. 


Enclosures: 

1.  Transmittal 

2.  Policy  Justification 


Senate 

Committee  on  Foreign  Relations 
Committee  on  Armed  Services 
Committee  on  Appropriations 


Same  Itr  to: 

House 

Committee  on  Foreign  Affairs 
Committee  on  Armed  Services 
Committee  on  Appropriations 
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Transmittal  No.  08-105 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 
Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 

(i)  Prospective  Purchaser:  India 

(ii)  Total  Estimated  Value: 

Major  Defense  Equipment*  $310  million 

Other  $  65  million 

TOTAL  $375  million 

(lii)  Description  and  Quantity  or  Quantities  of  Articles  or  Services  under 

Consideration  for  Purchase:  510  CBU-105  Sensor  Fuzed  Weapons;  19 
CBU-105  Integration  test  assets  (12  live  tails,  7  inert  tails);  5  CBU-97 
Integration  test  assets;  containers;  aircraft  modification  and  integration; 
spare  and  repair  parts;  support  and  test  equipment;  software  support; 
personnel  training  and  training  equipment;  technical  data  and 
publications;  U.S.  Government  and  contractor  engineering  and  logistics 
support  services;  and  other  related  elements  of  logistics  support 

(iv)  Military  Department:  Air  Force  (SAB) 

(v)  Prior  Related  Cases,  if  any;  None 

(vi)  Sales  Commission.  Fee,  etc..  Paid,  Offered,  or  Agreed  to  be  Paid;  None 

(vii)  Sensitivitv  of  Technology  Contained  in  the  Defense  Article  or  Defense 
Services  Proposed  to  be  Sold:  None 

(viii)  Date  Report  Delivered  to  Congress:  OCT  1  0  2008 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  .Control  Act. 
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POLICY  .TUSTIFICATION 
India  -  CBU-105  Sensor  Fuzed  Weapons 

The  Government  of  India  has  requested  a  possible  sale  of  510  CBU-105  Sensor  Fuzed 
Weapons;  19  CBU-105  Integration  test  assets  (12  live  tails,  7  inert  tails);  5  CBU-97 
Integration  test  assets;  containers;  aircraft  modification  and  integration;  spare  and 
repair  parts;  support  and  test  equipment;  software  support;  personnel  training  and 
training  equipment;  technical  data  and  publications;  U.S.  Government  and  contractor 
engineering  and  logistics  support  services;  and  other  related  elements  of  logistics 
support  The  estimated  cost  is  $375  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the 
United  States  by  helping  to  strengthen  the  U.S.-lndia  strategic  relationship  and  to 
improve  the  security  of  an  important  partner  which  continues  to  be  an  important  force 
for  political  stability,  peace,  and  economic  progress  in  South  Asia. 

India  intends  to  use  the  Sensor  Fuzed  Weapons  to  modernize  its  armed  forces  and 
enhance  its  defensive  ability  to  counter  ground-armored  threats.  The  missiles  will 
assist  the  Indian  Air  Force  to  develop  and  enhance  standardization  and  operational 
ability  with  the  United  States.  India  will  have  no  difficulty  absorbing  these  missiles 
into  its  armed  forces. 

The  proposed  sale  of  this  equipment  and  support  will  not  alter  the  basic  military 
balance  in  the  region. 

The  prime  contractor  will  be  Textron  Systems  Corporation  of  Wilmington,  MA.  The 
purchaser  has  requested  offsets;  however,  at  this  time  agreements  are  undetermined 
and  will  be  defined  in  negotiations  between  the  purchaser  and  contractor. 

Implementation  of  this  proposed  sale  will  require  annual  trips  to  India  involving  U.S. 
Government  and  contractor  representatives  for  technical  reviews/support,  and 
program  management  for  a  period  of  approximately  two  years. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed 
sale. 


[FR  Doc.  E8-25306  Filed  10-23-08;  8:45  am] 
BILLING  CODE  5001-06-C 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  to 
Construct  a  Second  Runway  at  the 
Killeen-Fort  Hood  Regional  Airport, 
Killeen,  TX 

AGENCY:  Department  of  the  Array,  DOD. 


action:  Notice. 


SUMMARY:  Pursuant  to  the  National 
Ejivironmental  Policy  Act  (NEPA)  of 
1969,  as  amended  (42  LJ.S.C.  4321,  et 
seq.),  the  Council  on  Environmental 
Quality  (CEQ)  Regulations  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  and 
Department  of  the  Army  (DoA) 
Implementing  regulations  (32  CFR  part 
651  Environmental  Analysis  of  Army 
Actions;  Final  Rule),  the  DoA  is  issuing 
this  notice  to  advise  the  public  of  its 
intent  to  prepare  an  Environmental 


Impact  Statement  (EIS)  to  assess  the 
potential  environmental  impacts  on  a 
proposal  to  construct  a  second  runway 
at  the  Killeen-Fort  Hood  Regional 
Airport  (Airport)  at  Killeen,  TX.  Initial 
assessment  indicates  that  the 
preparation  of  an  EIS  is  warranted 
because  the  proposed  action  would 
involve  construction  of  facilities  that 
would  have  a  significant  effect  on 
habitat  for  the  federally  listed  black- 
capped  vireo  and  golden  cheeked 
warbler.  The  City  of  Killeen  initiated  the 
proposed  project,  thus  is  the  project’s 
proponent.  Because  the  proposed 
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project  will  be  located  on  Fort  Hood 
Military  Reservation,  or  Federal  land, 
the  Department  of  the  Army  is  the  lead 
agency. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
MacFarlane,  Environmental  Research 
Group,  LLC,  P.O.  Box  11544,  Fort 
Worth,  TX  76110,  817-923-6455,  817- 
923-6456  (fax),  http://www.envrg.com. 
SUPPLEMENTARY  INFORMATION:  The  Fort 
Hood  Military.  Reservation  occupies 
214,778  acres  in  central  Texas  in  Bell 
and  Coryell  Counties.  It  is  58  miles 
north  of  Austin,  TX,  and  39  miles 
southwest  of  Waco,  TX,  and  lies 
adjacent  to  the  City  of  Killeen,  TX.  The 
installation  has  three  cantonment  areas 
(designated  Main  Cantonment  Area, 

West  Fort  Hood,  and  North  Fort  Hood) 
on  8,604  acres,,two  instrumented 
airfields  on  2,915  acres,  and  maneuver 
and  live-fire  training  areas  on  197,603 
acres. 

In  1999,  Fort  Hood  and  the  City  of 
Killeen  (City)  completed  negotiations 
for  a  joint-use  agreement  that  allowed 
the  City  to  lease  property  southeast  of 
Robert  Gray  Army  Airfield  and  allow 
civilian  access  to  Fort  Hood’s  10,000  ft 
runway.  The  resulting  Killeen-Fort 
Hood  Regional  Airport  began 
commercial  operations  on  August  2, 
2004.  It  is  a  small,  regional/commercial 
joint-use  airport  also  known  by  its 
military  designation  as  Robert  Gray 
Army  Airfield.  The  airport  is  within  the 
boundaries  of  the  Fort  Hood  Military 
Reservation  and  is  located  a  few  miles 
southwest  of  the  City  of  Killeen.  The 
joint-use  airport  operates  with  a  single 
runway. 

The  EIS  will  analyze  the  impacts  of 
all  practicable  alternatives,  including 
the  No  Action  Alternative.  Impacts 
analyzed  in  the  EIS  will  include  a  wide 
range  of  environmental  resource  areas 
including,  but  not  limited  to,  air  quality, 
traffic,  noise,  water  resources,  biological 
resources,  cultural  resources, 
socioeconomics,  utilities,  land  use,  solid 
and  hazardous  materials/waste,  and 
cumulative  environmental  effects. 
Additional  resources,  conditions,  and 
alternatives  may  be  identified  as  a  result 
of  the  scoping  process  initiated  by  this 
NOI. 

Opportunities  for  public  participation 
will  be  announced  in  the  local  news 
media,  on  the  City’s  Weh  site  at  http:// 
www.ci.killeen.tx.us,  and  on  Fort  Hood’s 
Weh  site  http:// 

www.dpw.hood.army.mil,  click  on 
“Public  Notices”  link.  The  City  will 
host  public  scoping  meetings  in  the 
vicinity  of  the  proposed  project. 
Previously  identified  alternatives  will 
be  displayed  at  those  meetings,  while 
public  input  may  determine  other 


alternatives.  The  exact  dates,  times,  and 
location(s)  of  public  scoping  meetings 
will  be  announced  through  the  local 
news  media,  including,  but  not  limited 
to  local  newspapers.  Oral  and  written 
comments  presented  at  the  public 
scoping  meetings,  as  well  as  written 
comments  received  by  the  City  during 
this  scoping  period  and  throughout  the 
environmental  impact  analysis  process, 
will  be  considered  in  the  preparation  of 
the  EIS.  Following  completion  of  a  Draft 
EIS  (DEIS),  the  public  will  have  an 
additional  opportunity  for  review  and 
comment.  Comments  from  the  public 
will  be  considered  before  any  decision 
is  made  regarding  implementing  the 
proposed  action  at  the  Killeen-Fort 
Hood  Regional  Airport. 

Steven  G.  Burrow, 

Chief,  Environmental  Programs,  Directorate 
of  Public  Works. 

[FR  Doc.  E8-25425  Filed  10-23-08;  8:45  am] 
BILLING  CODE  3710-08-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Disposal  and  Reuse  of  Naval  Air 
Station  (NAS)  Brunswick,  ME,  and 
Notice  of  Public  Scoping  Meetings 

agency:  Department  of  the  Navy,  DoD. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  as  implemented  by 
the  Council  on  Environmental  Quality 
regulations  (40  CFR  Parts  1500-1508), 
the  Department  of  the  Navy  (DON) 
announces  its  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
to  evaluate  the  potential  environmental 
consequences  of  the  disposal  and  reuse 
of  NAS  Brunswick,  Maine,  per  Public 
Law  101-510,  the  Defense  Base  Closure 
and  Realigmnent  Act  of  1990,  as 
amended  in  2005  (BRAC  Law).  Potential 
impacts  associated  with  reuse  of  NAS 
Brunswick,  including  changes  in 
aviation,  housing,  school  system,  traffic 
patterns,  and  environmental 
remediation  will  be  evaluated  and  will 
contribute  to  the  alternatives 
considered. 

DATES:  The  DON  will  conduct  public 
scoping  meetings  in  Brunswick, 
Cumberland  County,  Maine,  to  receive 
comments  on  the  environmental 
concerns  that  should  be  addressed  in 
the  EIS.  Public  scoping  open  houses 
will  be  as  follows: 

1.  Open  House:  Wednesday, 
November  12,  2008,  4  p.m.-8  p.m.. 


Brunswick  Junior  High  School, 
Gymnasium,  65  Columbia  Avenue, 
Brunswick,  Maine. 

2.  Open  House:  Thursday,  November 
13,  2008, 10  a.m.-2  p.m.,  Brunswick 
Municipal  Meeting  Facility  (Old  High 
School),  44  McKeen  Street,  Brunswick, 
Maine. 

FOR  FURTHER  INFORMATION  CONTACT: 

Director,  BRAC  Program  Management 
Office  Northeast,  4911  Broad  Street, 
Building  679,  Philadelphia,  PA  19112- 
1303,  telephone:  215-897-4900,  fax: 
215-897-4902,  e-mail: 
david.drozd@navy.mil. 

SUPPLEMENTARY  INFORMATION:  The  Base 
Closure  and  Realignment  (BRAC) 
Commission  was  established  by  Public 
Law  101-510,  the  BRAC  Law,  to 
recommend  military  installations  for 
realignment  and  closure. 
Recommendations  of  the  2005  BRAC 
Commission  were  included  in  a  report 
presented  to  the  President  on  September 
8,  2005.  The  President  approved  and 
forwarded  this  report  to  Congress  on 
September  16,  2005,  which  became 
effective  as  public  law  on  November  9, 
2005,  and  must  be  implemented  in 
accordance  with  the  requirements  of  the 
BRAC  Law. 

The  BRAC  Law  exempts  the  decision¬ 
making  process  of  the  Commission  from 
the  provisions  of  NEPA.  The  Law  also 
relieves  the  DoD  from  the  NEPA 
requirements  to  consider  the  need  for 
closing,  realigning,  or  transferring 
functions,  and  from  looking  at 
alternative  installations  to  close  or 
realign.  The  DON  is  preparing 
environmental  impact  analyses  during 
the  process  of  relocating  functions  from 
military  installations  being  closed  or 
realigned  to  other  military  installations 
after  the  receiving  installations  have 
been  selected,  but  before  the  functions 
are  relocated.  The  analyses  will 
consider  direct  and  indirect 
environmental  and  socioeconomic 
impacts  of  these  actions  and  cumulative 
impacts  of  other  reasonably  foreseeable 
actions  affecting  the  receiving 
installations. 

The  BRAC  recommendation  for 
closure  of  NAS  Brunswick  is  as  follows: 
Close  NAS  Brunswick,  Maine;  relocate 
its  aircraft  along  with  dedicated 
personnel,  equipment,  and  support  to 
NAS  Jacksonville,  Florida;  and 
consolidate  the  Aircraft  Intermediate 
Maintenance  Department  with  the  Fleet 
Readiness  Center  Southeast, 
Jacksonville,  Florida. 

NAS  Brunswick  is  a  3,162-acre  air 
installation  located  in  Brunswick, 
Maine.  Outlying  facilities  that  are  part 
of  the  BRAC  recommendation  include 
the  Top  sham  Annex,  McKeen  Street 
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Housing  Annex,  East  Brunswick  Radio 
Transmitter  Site,  and  the  Sabino  Hill 
and  Small  Point  Rake  Stations.  A 
separate  redevelopment  plan  has  been 
prepared  for  the  Topsham  Annex  and  by 
separate  action,  an  Environmental 
Assessment  (EA)  will  be  prepared  to 
address  probable  impacts  of  the 
proposed  reuse.  Sabino  Hill  will  revert 
to  the  previous  landowner.  As  such, 
these  facilities  will  not  be  evaluated  in 
this  EIS. 

The  proposed  action  for  this  EIS  is  to 
provide  for  the  disposal  of  NAS 
Brunswick  and  its  excess  properties  by 
the  Navy  and  its  reuse  by  the  Midcoast 
Regional  Redevelopment  Authority 
(MRRA)  in  a  manner  consistent  with  the 
Brunswick  Naval  Air  Station  Reuse 
Master  Plan  (Reuse  Plcm)  prepared  by 
the  Brunswick  Local  Redevelopment 
Authority  (BLRA).  The  plan  will  be 
implemented  by  MRRA. 

The  EIS  will  consider  the  alternatives 
that  are  reasonable  to  accomplish  the 
proposed  action.  Alternatives  to  be 
considered  include;  (1)  Disposal  of  the 
property  by  the  Navy  and  reuse  by 
MRRA  in  a  manner  consistent  with  the 
Brunswick  Naval  Air  Station  Master 
Reuse  Plan;  (2)  disposal  of  the  property 
by  the  Navy  and  reuse  by  MRRA  in 
accordance  with  a  high-density  reuse 
scenario:  and  (3)  no  action,  with  the 
Navy  closing  NAS  Brunswick  and 
placing  it  in  caretaker  status. 

Alternative  1  includes  the  disposal  of 
NAS  Brunswick  and  its  excess 
properties  by  the  Navy  and  its  reuse  in 
a  manner  consistent  with  the  Reuse 
Plan.  The  Plan  provides  a  mix  of  land 
uses  based  on  existing  conditions  on  the 
installation  and  in  the  community, 
guiding  principles  for  development 
established  by  the  LRA,  and  public 
participation.  This  alternative  would 
maintain  the  existing  airfield  for  private 
aviation  purposes.  It  is  anticipated  that 
full  build-out  of  the  Plan  would  be 
implemented  over  a  20-year  period.  The 
Reuse  Plan  calls  for  the  development  of 
approximately  1,630  acres  {51°/o)  of  the 
total  base  property. 

In  addition,  approximately  1,570 
acres  (49%)  of  the  base  would  be 
dedicated  to  a  variety  of  active  and 
passive  laud  uses,  including  recreation, 
open  space,  and  natural  areas.  The  plan 
reuses  the  existing  airfield  and  its 
supporting  infrastructure,  provides  a 
mix  of  land  use  types  and  densities,  and 
preserves  open  space  and  natural  areas. 
The  plan  also  incorporates  elements 
based  on  smart-growth  principles, 
including  pedestrian-friendly 
transportation  features  (e.g.,  walkable 
neighborhoods,  bike  lanes,  and  compact 
development),  open  spaces,  and  a  mix 
of  land  use  types. 


Alternative  2  includes  the  disposal  of 
NAS  Brunswick  and  its  excess 
properties  by  the  Navy  and  its  reuse  in 
a  manner  that  features  a  higher  density 
of  residential  and  community  mixed-use 
development  and  does  not  include  reuse 
of  the  airfield.  Similar  to  Alternative  1, 
this  alternative  includes  a  mix  of  land 
use  types,  preserves  open  space  and 
natural  areas,  and  incorporates  elements 
based  on  smart-growth  principles, 
including  pedestrian-friendly 
transportation  and  compact 
development.  It  is  anticipated  that  full 
build-out  of  the  high-density  scenario 
would  be  implemented  over  a  20-year 
period. 

The  Reuse  Plan  calls  for  the 
development  of  approximately  1,580 
acres  (49%)  of  the  total  base  property. 

In  addition,  approximately  1,620  acres 
(51%)  of  the  base  would  be  dedicated  to 
a  variety  of  active  and  passive  land  uses, 
including  recreation,  open  space,  and 
natural  areas.  Although  this  alternative 
would  have  less  developable  acres  than 
the  preferred  alternative,  the  density  of 
residential  and  community  mixed-uses 
would  be  higher. 

Alternative  3  is  required  by  NEPA  and 
will  evaluate  the  impacts  at  NAS 
Brunswick  in  the  event  that  the  property 
is  not  disposed.  Under  this  alternative, 
existing  mission  and  support  operations 
would  be  relocated:  however,  the 
installation  would  be  retained  by  the 
U.S.  government  in  caretaker  status.  No 
reuse  or  redevelopment  would  occur  at 
the  facility.  The  installation  would  be 
placed  in  caretaker  status. 

The  EIS  will  address  potential  direct, 
indirect,  short-term,  long-term,  and 
cumulative  impacts  on  the  human  and 
natural  environments,  including 
potential  impacts  on  topography, 
geology  cuid  soils,  water  resources, 
biological  resources,  air  quality,  noise, 
inft’astructure  and  utilities,  traffic, 
cultural  resource,  land  use, 
socioeconomics,  environmental  justice, 
and  waste  management.  Known  areas  of 
concern  associated  with  the  BRAG 
action  include  impacts  on 
socioeconomics  due  to  loss  of  the 
military  and  civilian  workforce,  impacts 
on  local  housing  market  and  school 
system,  impacts  on  local  traffic  patterns 
resulting  from  reuse  scenarios,  and  the 
clean-up  of  installation  remediation 
sites. 

The  DON  is  initiating  the  scoping 
process  to  identify  community  concerns 
and  issues  that  should  be  addressed  in 
the  EIS.  Agencies  and  the  public  are 
encouraged  to  provide  written 
comments  at  scheduled  public  scoping 
meetings.  Comments  should  clearly 
describe  specific  issues  or  topics  that 
the  EIS  should  address.  Written 


comments  must  be  postmarked  or  e- 
mailed  by  midnight  November  28,  2008, 
and  should  be  sent  to:  Director,  BRAG 
Program  Management  Office  Northeast, 
4911  Broad  Street,  Building  679, 
Philadelphia,  PA  19112-1303, 
telephone:  215-897—4900,  fax:  215- 
897-4902,  e-mail: 
david.  drozd@navy.mil. 

Requests  for  special  assistance,  sign 
language  interpretation  for  the  hearing 
impaired,  language  interpreters,  or  other 
auxiliary  aids  for  scheduled  public 
scoping  meeting  must  be  sent  by  mail  or 
e-mail  to  Mr.  Ron  Bochenek,  Ecology 
and  Environment,  Inc.,  368  Pleasant 
View  Drive,  Lancaster,  NY  14086, 
telephone:  716-684-8060,  e-mail: 
rbochenek@ene.com. 

Dated:  October  20,  2008.  ^ 

T.M.  Cruz, 

Lieutenant  Commander,  Judge  Advocate 
General’s  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

(FR  Doc.  E8-25424  Filed  10-23-08;  8:45  am] 
BILLING  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 

Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  IC  Clearance  Official,, 
Regulatory  Information  Management 
Services,  Office  of  Management  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  24,  2008. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Education  Desk  Officer, 

Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Room  10222, 
Washington,  DC  20503.  Commenters  are 
encouraged  to  submit  responses 
electronically  by  e-mail  to 
oira_submission@omb.eop.gov  or  via  fax 
to  (202)  395-6974.  Commenters  should 
include  the  following  subject  line  in 
their  response  “Comment:  [insert  OMB 
number] ,  [insert  abbreviated  collection 
name,  e.g.,  “Upward  Bound 
Evaluation”].  Persons  submitting 
comments  electronically  should  not 
submit  paper  copies. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
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collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  IC  Clearance 
Official,  Regulatory  Information 
Management  Services,  Office  of 
Management,  publishes  that  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following;  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 

Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment. 

Dated:  October  20,  2008. 

Angela  C.  Arrington, 

IC  Clearance  Official,  Regulatory  Information 
Management  Services.  Office  of  Management. 

Federal  Student  Aid 

Type  of  Review:  New  Collection. 

Title:  Information  Collection  for 
College.gov  Account  Registration  and 
Inspirational  Message  Features. 

Frequency:  On  Occasion. 

Affected  Public:  Individuals  or 
household. 

Reporting  and  Recordkeeping  Hour 
Rurden: 

Responses:  54,000. 

Burden  Hours:  8,100. 

Abstract:  College.gov’s  target 
audience  is  9th-12th  grade  high  school 
students  with  a  focus  on  students  from 
underrepresented  populations.  The 
purpose  for  including  the  account 
registration  and  inspirational  message 
features  in  college.gov  is  to  enhance  the 
interactivity  and  engagement  aspects  of 
the  site.  These  features  are  critical  for 
fully  engaging  students  in  the  site,  for 
■  keeping  their  interest  and  attention,  and 
for  providing  inspiration  and  hope  to 
students  (especially  to  underrepresented 
populations)  that  a  postsecondary 
education  is  possible.  The  features  also 
support  the  peer-to-peer  aspect  of  the 
site  and  provide  relatable  role  models  of 
students  “just  like  them”  that  can  show 
that  higher  education  is  possible  for  all 
students.  Web  site  users  have  the  option 
of  registering  with  college.gov.  In  order 
to  register,  a  user  selects  the  registration 
link,  inputs  six  data  elements  and,  after 
providing  consent  to  the  site’s  terms  and 
conditions,  submits  that  information  to 


the  Department.  Once  the  account 
registration  process  is  completed,  the 
user  has  the  option  of  creating  their  own 
inspirational  message  by  uploading  a 
photo  and  adding  their  “I’m  Going” 
statement  about  why  they  want  to 
pursue  education  beyond  high  school. 
The  inspirational  message  (hereafter 
“billboard”)  is  saved  within  college.gov 
and  can  be  shared  with  others.  After  a 
user  creates  a  billboard,  they  can  chouse 
to  (1)  Have  their  billboard  featured  on 
college.gov’s  home  page  (visitors  can 
browse  through  approved  user¬ 
generated  billboards);  (2)  send  their 
family,  friends  and  other  supporters  a 
link  to  the  college.gov  home  page  with 
their  billboard;  (3)  add  a  tool  to  their 
Facebook  profile  that  displays  their 
billboard  and  lets  their  friends  provide 
messages  of  support  and 
encouragement;  or  (4)  add  the  billboard 
to  any  of  their  other  Web  sites. 

Requests  for  copies  of  the  information 
collection  submission  for  OMB  review 
may  be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
“Browse  Pending  Collections”  link  and 
by  clicking  on  link  number  3803.  When 
you  access  the  information  collection, 
click  on  “Download  Attachments”  to 
view.  Written  requests  for  information 
should  be  addressed  to  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  LBJ,  Washington,  DC  20202-4537. 
Requests  may  also  be  electronically 
mailed  to  ICDocketMgr@ed.gov  or  faxed 
to  202-401-0920.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/ or 
the  collection  activity  requirements 
should  be  electronically  mailed  to 
lCDocketMgr@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at 
1-800-877-8339. 

[FR  Doc.  E8-25362  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Privacy  Act  of  1974;  System  of 
Records — Special  Education — 
individuai  Reporting  on  Regulatory 
Compliance  Related  to  the  Personnel 
Development  Program’s  Service 
Obligation  and  the  Government 
Performance  and  Results  Act  of  1993 
(GPRA) 

AGENCY:  Office  of  Special  Education  and 
Rehabilitative  Services,  Department  of 
Education. 

ACTION:  Notice  of  a  new  system  of 
records. 


SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended 
(Privacy  Act),  the  Department  of 
Education  (Department)  publishes  this 
notice  of  a  new  system  of  records 
entitled  “Special  Education — Individual 
Reporting  on  Regulatory  Compliance 
Related  to  the  Personnel  Development 
Program’s  Service  Obligation  and  the 
Government  Performance  and  Results 
Act  of  1993  (GPRA)”  (18-16-04). 

In  seeking  to  improve  outcomes  for 
infants,  toddlers  and  children  with 
disabilities,  the  Individuals  with 
Disabilities  Education  Act  (IDEA)  is 
designed  to  ensure  that  States  have 
personnel  with  the  necessary  skills  and 
knowledge  to  service  infants,  toddlers, 
and  children  with  disabilities.  The 
Office  of  Special  Education  Programs’ 
(OSEP)  Personnel  Development  Program 
to  Improve  Services  and  Results  for 
Children  with  Disabilities  (Personnel 
Development  Program),  pursuant  to 
section  662  of  IDEA,  provides  grants  to 
institutions  of  higher  education  (IHEs) 
and  other  eligible  entities,  in  large  part, 
to  train  personnel  in  the  area  of  special 
education  with  the  intent  of  improving 
both  the  quality  and  the  supply  of 
qualified  special  educators.  Through 
this  program,  IHEs  and  other  eligible 
entities  provide  scholarships  to 
individuals  who  agree  to  perform  a 
service  obligation  for  a  period  of  two 
years  for  every  year  for  which  assistance 
was  received.  Scholars  who  do  not 
satisfy  their  service  obligation  or  other 
applicable  program  requirements  must 
repay  all  or  a  part  of  their  scholarship 
in  accordance  with  the  regulations 
implementing  section  662(h)  of  IDEA. 
The  new  system  of  records  announced 
in  this  notice  is  needed  to  track 
scholars’  enrollment,  employment,  and 
fulfillment  of  the  terms  of  the  service 
obligation. 

DATES:  The  Department  seeks  comment 
on  the  new  system  of  records  described 
in  this  notice,  in  accordance  with  the 
requirements  of  the  Privacy  Act.  We 
must  receive  your  comments  on  the 
proposed  routine  uses  for  the  system  of 
records  referenced  in  this  notice  on  or 
before  November  24,  2008. 

The  Department  filed  a  report 
describing  the  new  system  of  records 
covered  by  this  notice  with  the  Chair  of 
the  Senate  Committee  on  Homeland 
Security  nnd  Governmental  Affairs,  the 
Chair  of  the  House  of  Representatives 
Committee  on  Oversight  and 
Government  Reform,  and  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB)  on  October  21,  2008.  This  system 
of  records  will  become  effective  at  the 
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later  date  of — (1)  the  expiration  of  the  40 
day  period  for  0MB  review  on 
December  1,  2008,  unless  OMB  waives 
10  days  of  the  40-day  review  period  for 
compelling  reasons  shown  by  the 
Department  or  (2)  November  24,  2008, 
unless  the  system  of  records  needs  to  be 
changed  as  a  result  of  public  comment 
or  OMB  review. 

ADDRESSES:  Address  all  comments  about 
the  proposed  routine  uses  to  Associate 
Division  Director,  Elementary/Middle 
School  Team,  Research  to  Practice 
Division,  Office  of  Special  Education 
Programs,  Office  of  Special  Education 
and  Rehabilitative  Services,  U.S. 
Department  of  Education,  550  12th 
Street,  SW.,  Room  4154,  Washington, 

DC  20202-2600.  Telephone;  (202)  245- 
7471.  If  you  prefer  to  send  comments 
through  the  Internet,  use  the  following 
address:  comments@ed.gov. 

You  must  include  the  term  “Special 
Education — Individual  Reporting  on 
Regulatory  Compliance  Related  to  the 
Personnel  Development  Program’s 
Service  Obligation  and  the  Government 
Performance  and  Results  Act  of  1993 
(GPRA)”  in  the  subject  line  of  the 
electronic  message. 

During  and  after  the  comment  period, 
you  may  inspect  all  comments  about 
this  notice  at  the  Department  in  Room 
4154,  550  12th  Street,  SW.,  Washington, 
DC,  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Eastern  Time,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  this  notice.  If  you  want  to 
schedule  an  appointment  for  this  type  of 
aid,  please  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT: 

Associate  Division  Director, 
Elementary/Middle  School  Team, 
Research  to  Practice  Division. 
Telephone:  (202)  245-7471.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  call  the  Federal  Relay  Service 
(FRS),  toll  free,  at  1-800-877-8339. 

Individuals  with  disabilities  can 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
this  section. 

SUPPLEMENTARY  INFORMATION: 


Introduction 

In  1997,  Congress  added  a  service 
obligation  to  the  program  (in  section 
673(h)  of  IDEA)  due  to  the  increasing 
number  of  individuals  who  receive 
scholarship  assistance  under  IDEA  and 
subsequently  pursue  career  fields 
outside  of  special  education.  The  2004 
amendments  to  IDEA,  in  section  662(h), 
shifted  the  burden  of  collection  and 
verification  of  service  obligation 
information  from  grantees  to  the 
Department. 

This  new  system  of  records,  which  is 
designed  to  help  the  Department  track 
scholars’  enrollment,  employment,  and 
fulfillment  of  the  terms  of  the  service 
obligation  required  under  662(h)  of 
IDEA,  is  authorized  by — 

a.  For  scholarships  made  from  grants 
made  after  fiscal  year  (FY)  2005,  34  CFR 
304.23  through  304.30,  which 
implement  section  662(h)  of  IDEA  for 
those  fiscal  years; 

b.  For  scholarships  made  from  FY 
2005  grants,  the  notice  published  in  the 
Federal  Register  on  March  25,  2005  (70 
FR  15306),  which  implements  section 
662(h)  of  IDEA  for  that  fiscal  year; 

c.  For  scholarships  made  from  grants 
made  prior  to  FY  2005,  34  CFR  304.23 
through  304.30,  as  those  regulations 
existed  at  that  time,  which  implemented 
section  673(h)  of  the  version  of  IDEA 
that  was  in  effect  prior  to  December  3, 
2004; and 

d.  Section  4  of  the  Government 
Performance  and  Results  Act  of  1993 
(GPRA),  Public  Law  103-62; 

The  regulatory  provisions  in  34  CFR 
304.23  through  304.30,  which 
implement  section  662(h)  of  IDEA  (and, 
if  applicable,  section  673(h)  of  the  IDEA, 
as  in  effect  after  the  1997  amendments 
and  before  the  2004  amendments  to 
IDEA),  require  that  individuals  who 
receive  a  scholarship  through  the 
Personnel  Development  Program  funded 
under  IDEA  (scholars),  subsequently 
perform  a  service  obligation  for  a  period 
of  two  years  for  every  year  for  which 
assistance  was  received.  Scholars  who 
do  not  satisfy  the  requirements  of  the 
regulations  implementing  section  662(h) 
of  IDEA  must  repay  all  or  part  of  the 
cost  of  assistance,  in  accordance  with 
regulations  issued  by  the  Secretary. 
These  regulations  implement 
requirements  governing,  among  other 
things,  the  service  obligation  for 
scholars,  reporting  requirements  by 
grantees,  and  repayment  of  scholarships 
by  scholars  and  former  scholars.  In 
order  for  the  Federal  Government  to 
ensure  that  the  goals  of  the  Personnel 
Development  Program  are  achieved  and 
compliance  with  the  regulations 
implementing  the  program,  certain  data 


collection,  recordkeeping,  and 
documentation  are  necessary.  In 
addition,  GPRA  requires  Federal 
agencies  to  establish  performance 
measures  for  all  programs,  and  OSEP 
has  established  performance  measures 
for  the  Personnel  Development  Program. 
A  new  system  of  records  on  scholars  is 
necessary  to  allow  the  Department  to 
perform  the  data  collection, 
recordkeeping,  and  documentation 
activities  for  this  program  and  to 
evaluate  progress  on  the  program’s 
GPRA  performance  measures. 

For  scholars  receiving  funds  from 
grants  awarded  prior  to  FY  2005,  OSEP 
receives  information  about  scholars 
from  IHEs  and  other  eligible  entities 
when  scholars  have  exited  a  training 
program  supported  with  funds  through 
the  Personnel  Development  Program,  or, 
in  tracking  the  scholars’  employment, 
the  grantees  determine  that  scholars  are 
not  fulfilling  their  service  obligations. 
For  scholars  receiving  funds  from  grants 
awarded  after  FY  2004,  the  Department 
has  contracted  with  Optimal  Solutions 
Group,  LLC  to  develop  and  maintain  a 
Web-based  data  collection  system  to 
collect  data  from  grantees,  scholars,  and 
their  employers.  Optimal  Solutions 
Group,  LLC,  in  turn,  has  subcontracted 
with  The  Planet,  which  maintains  the 
Web-based  data  collection  system. 

Records  in  this  system  of  records  may 
include  contact  information  for  the 
grantee;  the  grant  identification  number; 
the  scholar’s  name.  Social  Security 
number,  gender,  ethnic  origin, 
education  history,  address,  telephone 
number,  e-mail  address,  alternate 
contact  information,  and  areas  of 
training;  the  name  and  contact 
information  of  a  person  through  whom 
the  scholar  can  be  contacted;  the 
number  of  years  the  scholar  needs  to 
work  to  satisfy  the  service  obligation; 
the  total  amount  of  scholarship 
assistance  received;  the  time  period 
during  which  the  scholar  must  satisfy 
the  service  obligation;  eligible 
employment  to  fulfill  the  service 
obligation;  reasons  for  leaving  the 
program  before  completion  (if 
applicable);  contact  information  for 
employers;  and,  as  applicable,  all  other 
obligations  of  the  scholar  under  the 
regulations  implementing  section  662(h) 
of  IDEA.  Scholars  will  be  responsible  for 
asking  employers  to  verify  the 
employment  information  provided  by 
the  scholars  in  the  online  database. 

System  of  Records  Requirements 

The  Privacy  Act  (5  U.S.C.  552a(e)(4)) 
requires  the  Department  to  publish  in 
the  Federal  Register  this  notice  of  a  new 
system  of  records  maintained  by  the 
Department.  The  Department’s 
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regulations  implementing  the  Privacy 
Act  are  contained  in  the  Code  of  Federal 
Regulations  (CFR)  in  part  5b  of  title  34. 

The  Privacy  Act  applies  to 
information  about  an  individual  that  is 
maintained  in  a  system  of  records  from 
which  individually  identifying 
information  is  retrieved  by  a  unique 
identifier  associated  with  each  * 
individual,  such  as  a  name  or  Social 
Security  number.  The  information  about 
each  individual  is  called  a  “record,” 
and  the  system,  whether  manual  or 
computer-based,  is  called  a  “system  of 
records.” 

The  Privacy  Act  requires  each  agency 
to  publish  a  system  of  records  notice  in 
the  Federal  Register  and  to  submit, 
whenever  the  agency  publishes  a  new 
system  of  records  or  makes  a  significant 
change  to  an  established  system  of 
records,  a  report  to  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs,  OMB.  Each  agency  is  also 
required  to  send  copies  of  the  report  to 
the  Chair  of  the  Senate  Committee  on 
Homeland  Security  and  Governmental 
Affairs  and  the  Chair  of  the  House  of 
Representatives  Committee  on  Oversight 
and  Government  Reform.  These  reports 
are  intended  to  permit  an  evaluation  of 
the  probable  effect  of  the  proposal  on 
the  privacy  rights  of  individuals. 

Electronic  Access  to  This  Document 

You  can  view  this  document,  as  well 
as  all  other  documents  of  this 
Department  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
news/fedregister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DG,  area  at  (202)  512-1530. 

Note;  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.gpoaccess.gov/nara/ 
index.html. 

Dated:  October  21,  2008. 

Tracy  R.  Justesen, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

For  the  reasons  discussed  in  the 
preamble,  the  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services,  U.S.  Department  of  Education 
(Department),  publishes  a  notice  of  a 
new  system  of  records  to  read  as 
follows: 


SYSTEM  NUMBER: 

18-16-04 

SYSTEM  NAME: 

Special  Education — Individual 
Reporting  on  Regulatory  Compliance 
Related  to  the^Personnel  Development 
Program’s  Service  Obligation  and  the 
Government  Performance  and  Results 
Act  of  1993  (GPRA). 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION(S): 

(1)  Research  to  Practice  Division, 
Office  of  Special  Education  Programs, 
Office  of  Special  Education  and 
Rehabilitative  Services,  U.S.  Department 
of  Education,  550  12th  Street,  SW., 
Washington,  DC  20202-2600.  (With 
regard  to  scholars  who  have  received 
scholarships  from  grants  awarded  prior 
to  FY  2005,  if  a  grantee  determines  that 
a  scholar  will  not  fulfill  the  scholar’s 
service  obligation  through  service  and 
will  instead  have  to  repay  some  or  all 

of  the  scholarship  the  scholar  received, 
the  grantee  must  refer  the  scholar  to  the 
Department  for  repayment.  This 
location  keeps  records  on  these 
scholars.) 

(2)  Optimal  Solutions  Group,  LEG 
(Optimal),  8100  Professional  Place, 

Suite  312,  Hyattsville,  MD  20785-2229. 
(This  is  the  location  of  the  Department’s 
contractor  where  records  are  maintained 
on  scholars  who  have  received  funds 
from  grants  awarded  after  FY  2004.  The 
contractor  maintains  periodic  back-ups 
of  a  Web-based  data  server  that  collects 
data  on  scholars  from  grantees,  scholars 
and  their  employers.) 

(3)  The  Planet,  1333  North  Stemmons 
Freeway,  Suite  100,  Dallas,  TX  75207- 
3723.  (This  is  the  location  of  the 
Department’s  subcontractor,  where 
records  are  also  maintained  on  scholars 
who  have  received  funds  from  grants 
awarded  after  FY  2004.  The 
subcontractor  maintains  a  Web-based 
data  server  and  backs  it  up  on  a 
secondary  hard  drive.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

This  system  contains  records  on 
individuals  who  are  recipients  of 
scholarships  (scholars)  from  grants 
awarded  to  institutions  of  higher 
education  (IHEs)  and  other  eligible 
entities  by  the  Office  of  Special 
Education  Programs’  (OSEP)  Personnel 
Development  Program  to  Improve 
Services  and  Results  for  Children  with 
Disabilities  Program  (Personnel 
Development  Program). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  consists  of  records  about 
scholars  who  receive  scholarships  under 


the  Persoimel  Development  Program. 
Information  in  this  system  will  include 
contact  information  for  the  grantee;  the 
grant  identification  number;  each 
scholar’s  name,  social  security  number, 
address,  telephone  number,  e-mail 
address,  and  alternate  contact 
information;  name  and  contact 
information  of  a  person  through  whom 
the  scholar  can  be  contacted;  the 
number  of  years  the  scholar  needs  to 
work  to  satisfy  the  service  obligation; 
the  total  amount  of  scholarship 
assistance  received;  the  time  period 
during  which  the  scholar  must  satisfy 
the  service  obligation;  eligible 
employment  to  fulfill  the  service 
obligation;  contact  information  for 
employers;  and,  as  applicable,  all  other 
obligations  of  the  scholar  under  the 
regulations.  Employers  will  be  asked  to 
verify  the  employment  information 
provided  by  the  scholar.  In  addition, 
scholars  will  be  asked  questions  about 
topics  related  to  the  Personnel 
Development  Program  performance 
measures,  e.g.,  specific  areas  of  training, 
highly  qualified  teacher  status,  reasons 
for  leaving  the  program  before 
completion,  gender,  ethnic  origin,  and 
education  history. 

This  system  of  records  does  not  cover 
records  maintained  in  the  Department’s 
system  of  records  notice  entitled 
“Education’s  Central  Automated 
Processing  System  (EDCAPS)”  (18-03- 
02)  as  part  of  the  Department’s 
receivables  management  function. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

This  system  of  records  is  authorized 
by  the  Individuals  with  Disabilities 
Education  Act  (IDEA),  20  U.S.C.  1400  et 
seq.,  and  specifically — 

a.  For  scholarships  made  from  grants 
made  after  FY  2005,  34  CFR  304.23 
through  304.30,  which  implement 
section  662(h)  of  IDEA  for  those  fiscal 
years; 

b.  For  scholarships  made  from  FY 
2005  grants,  the  notice  published  in  the 
Federal  Register  on  March  25,  2005  (70 
FR  15306),  which  implements  section 
662(h)  of  IDEA  for  that  fiscal  year;  and 

c.  For  scholarships  made  from  grants 
made  prior  to  FY  2005,  34  CFR  304.23 
through  304.30  as  those  regulations 
existed  at  that  time,  which  implement 
section  673(h)  of  the  version  of  IDEA 
that  was  in  effect  prior  to  December  3, 
2004. 

This  system  of  records  is  also 
authorized  by  section  4  of  the 
Government  Performance  and  Results 
Act  of  1993  (GPRA),  Pub.  L.  103-62. 

PURPOSE(S): 

The  information  in  this  system  is  used 
for  the  following  purposes:  to  track 
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scholars’  enrollment,  employment,  and 
fulfillment  of  the  terms  of  the  service 
obligation  and  to  evaluate  progress  on 
the  performance  measures  for  the 
Personnel  Development  Program. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  Department  may  disclose 
information  contained  in  a  record  in 
this  system  of  records  under  the  routine 
uses  listed  in  this  system  of  records 
without  the  consent  of  the  individual  if 
the  disclosure  is  compatible  with  the 
purposes  for  which  the  record  was 
collected.  The  Department  may  make 
these  disclosures  on  a  case-by-case 
basis,  or,  if  the  Department  has 
complied  with  the  computer  matching 
requirements  of  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988,  as 
amended,  rnider  a  computer  matching 
agreement. 

(1)  Program  Purposes.  The 
Department  may  disclose  records  from 
this  system  of  records: 

(a)  To  the  scholars’  employers  to 
verify  the  eligible  employment  of 
scholars  who  were  supported  by  a 
scholarship  under  the  Personnel 
Development  Program  and  who  are 
fulfilling  their  service  obligations. 

(b)  To  the  Personnel  Development 
Program  grantees  to  inform  them  of  their 
scholars’  employment  outcomes. 

(2)  Disclosure  in  the  Course  of 
Responding  to  Breach  of  Data.  The 
Department  may  disclose  records  to 
appropriate  agencies,  entities,  and 
persons  when  (a)  The  Department 
suspects  or  has  confirmed  that  the 
security  or  confidentiality  of 
information  in  the  system  of  records  has 
been  compromised;  (b)  the  Department 
has  determined  that  as  a  result  of  the 
suspected  or  confirmed  compromise 
there  is  a  risk  of  harm  to  economic  or 
property  interests,  identity  theft  or 
fraud,  or  harm  to  the  security  or 
integrity  of  this  system  or  other  systems 
or  programs  (whether  maintained  by  the 
Department  or  by  another  agency  or 
entity)  that  rely  upon  the  compromised 
information:  and  (c)  the  disclosure  made 
to  such  agencies,  entities,  and  persons  is 
reasonably  necessary  to  assist  in 
connection  with  the  Department’s 
efforts  to  respond  to  the  suspected  or 
confirmed  compromise  and  prevent, 
minimize,  or  remedy  such  harm. 

(3)  Contract  Disclosure.  The 
Department  may  disclose  records  to 
employees  of  an  entity  with  whom  the 
Department  contracts  when  disclosure 
is  necessary  for  an  employee  of  the 
entity  to  perform  a  function  pursuant  to 
the  Department’s  contract  with  the 
entity.  Before  entering  into  such  a 


contract,  the  Department  shall  require 
the  contractor  to  maintain  Privacy  Act 
safeguards  as  required  under  5  U.S.C. 
552a(m)  with  respect  to  the  records  in 
the  system. 

(4)  Disclosure  for  Use  by  Other  Law 
Enforcement  Agencies.  The  Department 
may  disclose  information  to  any 
Federal,  State,  local,  or  foreign  agency, 
or  other  public  authority  responsible  for 
enforcing,  investigating,  or  prosecuting 
violations  of  administrative,  civil,  or 
criminal  law  or  regulation  if  that 
information  is  relevant  to  any 
enforcement,  regulatory,  investigative, 
or  prosecutorial  responsibility  within 
the  receiving  entity’s  jurisdiction. 

(5)  Enforcement  Disclosure.  In  the 
event  that  information  in  this  system  of 
records  indicates,  either  on  its  face  or  in 
connection  with  other  information,  a 
violation  or  potential  violation  of  any 
applicable  statute,  regulation,  or  order 
of  a  competent  authority,  the 
Department  may  disclose  the  relevant 
records  to  the  appropriate  agency, 
whether  foreign.  Federal,  State,  'Tribal, 
or  local,  charged  with  the  responsibility 
of  investigating  or  prosecuting  that 
violation  or  charged  with  enforcing  or 
implementing  the  statute.  Executive 
order,  rule,  regulation,  or  order  issued 
pursuant  thereto. 

(6)  Litigation  and  Alternative  Dispute 
Resolution  (ADR)  Disclosure. 

(a)  Introduction.  In  the  event  that  one 
of  the  parties  listed  below  is  involved  in 
litigation  or  ADR,  or  has  an  interest  in 
litigation  or  ADR,  the  Department  may 
disclose  certain  records  to  the  parties 
described  in  paragraphs  (b),  (c),  and  (d) 
of  thig  routine  use  under  the  conditions 
specified  in  those  paragraphs; 

(i)  The  Department  or  any  of  its 
components. 

(ii)  Any  Department  employee  in  his 
or  her  official  capacity. 

(iii)  Any  Department  employee  in  his 
or  her  individual  capacity  if  the  U.S. 
Department  of  Justice  (DOJ)  has  been 
requested  to  or  has  agreed  to  provide  or 
arrange  for  representation  for  the 
employee. 

(iv)  Any  Department  employee  in  his 
or  her  individual  capacity  where  the 
Department  has  agreed  to  represent  the 
employee. 

(v)  The  United  States  where  the 
Department  determines  that  the 
litigation  is  likely  to  affect  the 
Department  or  any  of  its  components. 

(d)  Disclosure  to  DOf.  If  the 
Department  determines  that  disclosure 
of  certain  records  to  DOJ  is  relevant  and 
necessary  to  the  litigation  or  ADR,  the 
Department  may  disclose  those  records 
as  a  routine  use  to  DOJ. 

(c)  Adjudicative  Disclosure.  If  the 
Department  determines  that  it  is 


relevant  and  necessary  to  the  litigation 
or  ADR  to  disclose  certain  records  to  an 
adjudicative  body  before  which  the 
Department  is  authorized  to  appear,  to 
an  individual,  or  to  an  entity  designated 
by  the  Department  or  otherwise 
empowered  to  resolve  or  mediate 
disputes,  the  Department  may  disclose 
those  records  as  a  routine  use  to  the 
adjudicative  body,  individual,  or  entity. 

(d)  Disclosure  to  Parties,  Counsel, 
Representatives,  or  Witnesses.  If  the 
Department  determines  that  disclosure 
of  certain  records  to  a  party,  counsel, 
representative,  or  witness  is  relevant 
and  necessary  to  the  litigation  or  ADR, 
the  Department  may  disclose  those 
records  as  a  routine  use  to  the  party, 
counsel,  representative,  or  witness. 

(7)  Freedom  of  Information  Act 
(FOIA)  and  Privacy  Act  Advice 
Disclosure.  The  Department  may 
disclose  records  to  DOJ  or  Office  of 
Management  and  Budget  (OMB)  if  the 
Department  concludes  that  disclosure  is 
desirable  or  necessary  in  determining 
whether  particular  records  are  required 
to  be  disclosed  under  the  FOIA  or  the 
Privacy  Act. 

(8)  Disclosure  to  DOf.  The  Department 
may  disclose  records  to  DOJ  to  the 
extent  necessary  for  obtaining  DOJ 
advice  on  any  matter  relevant  to  an 
audit,  inspection,  or  other  inquiry 
related  to  the  program  covered  by  this 
system. 

(9)  Congressional  Member  Disclosure. 
The  Department  may  disclose  the 
records  of  an  individual  to  a  member  of 
Congress  or  the  member’s  staff  when 
necessary  to  respond  to  an  inquiry  from 
the  member  or  the  member’s  staff  made 
at  the  written  request  of  that  individual. 
The  member’s  right  to  the  information  is 
no  greater  than  the  right  of  the 
individual  who  requested  the  inquiry. 

(10)  Research  Disclosure.  The 
Department  may  disclose  records  under 
routine  use  to  a  resetncher  if  an 
appropriate  official  of  the  Department 
determines  that  the  individual  or 
organization  to  which  the  disclosure 
would  be  made  is  qualified  to  carry  out 
specific  research  related  to  functions  or 
purposes  of  this  system  of  records.  The 
official  may  disclose  records  firom  this 
system  of  records  to  that  researcher 
solely  for  the  purpose  of  carrying  out 
that  research  related  to  the  functions  or 
purposes  of  this  system  of  records.  The 
resecircher  shall  be  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
the  disclosed  records. 

DISCLOSURE  TO  CONSUMER  REPORTING 

agencies: 

The  Department  may  disclose  to  a 
consumer  reporting  agency  information 
regarding  a  claim  by  the  Department 
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that  the  head  of  the  Department  has 
determined  to  he  valid  and  overdue. 

Such  information  is  limited  to — (1)  The 
name,  address,  taxpayer  identification 
number,  and  other  information 
necessary  to  establish  the  identity  of  the 
individual  responsible  for  the  claim;  (2) 
the  amount,  status,  and  history  of  the 
claim;  and  (3)  the  program  under  which 
the  claim  arose.  The  Department  may 
disclose  the  information  specified  in 
this  paragraph  under  5  U.S.C. 

552a(b)(12)  and  the  procedures 
contained  in  31  U.S.C.  3711(e).  A 
consumer  reporting  agency  to  which 
these  disclosures  may  be  made  is 
defined  in  31  U.S.C.  3701(a)(3). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

The  Department  maintains  hard  copy 
records  of  information  about  scholars 
who  received  funds  firom  grants 
awarded  before  FY  2005  in  locked  file 
cabinets  that  are  located  within  locked 
offices  protected  by  a  security  system. 
The  Department  maintains  electronic 
records  with  information  about  scholars 
who  received  funds  from  grants 
awarded  before  FY  2005  on  its  secme 
server. 

Optimal,  the  Department’s  contractor, 
maintains  any  hard  copy  records  of 
information  about  scholars  who 
received  funds  from  grants  awarded  in 
FY  2005  and  thereafter  in  locked  file 
cabinets  that  are  located  within  locked 
offices  protected  by  a  security  system. 
Optimal  also  maintains  electronic 
records  of  information  about  scholars 
who  received  funds  from  grants 
awarded  in  FY  2005  and  thereafter, 
because  the  subcontractor’s  server  is 
periodically  backed  up  on  Optimal’s 
secure  hard  drive. 

The  Department’s  subcontractor.  The 
Planet,  maintains  data  about  scholars 
who  received  funds  fi-om  grants 
awarded  in  FY  2005  and  thereafter  for 
this  system  on  its  secure  server  with  an 
automated  backup  hard  drive  that  will 
support  the  system  in  the  event  of  a 
crash. 

retrievability: 

Records  in  this  system  are  indexed  by 
a  unique  number  assigned  by  the 
Department  to  each  individual. 

safeguards: 

Access  to  the  records  is  limited  to 
authorized  personnel  only.  All  physical 
access  to  the  Department’s  site,  and  to 
the  sites  of  the  Department’s  contractor 
and  subcontractor,  where  this  system  of 
records  is  maintained,  is  controlled  and 
monitored  by  security  personnel. 


The  computer  system  employed  by 
the  Department  offers  a  high  degree  of 
resistance  to  tampering  and 
circumvention.  This  security  system 
limits  data  access  to  Department  and 
contract  staff  on  a  “need  to  know”  basis, 
and  controls  individual  users’  ability  to 
access  and  alter  records  within  the 
system. 

The  contractor  and  subcontractor  will 
establish  similar  sets  of  procedures  at 
their  sites  to  ensure  confidentiality  of 
data.  Their  systems  are  required  to 
ensure  that  information  identifying 
individuals  is  in  files  physically 
separated  from  other  research  data.  The 
contractor  and  subcontractor  will 
maintain  security  of  the  complete  set  of 
all  master  data  files  and  documentation. 
Access  to  individually  identifying  data 
will  be  strictly  controlled.  At  each  site 
all  hard  copy  data  will  be  kept  in  locked 
file  cabinets  during  nonworking  hours, 
and  work  on  hard  copy  data  will  take 
place  in  a  single  room,  except  for  data 
entry.  Physical  security  of  electronic 
data  will  also  be  maintained.  Security 
features  that  protect  electronic  project 
data  include:  Password-protected 
accounts  that  authorize  users  to  use  the 
contractor’s  and  subcontractor’s  systems 
but  to  access  only  specific  network 
directories  and  network  software;  user 
rights  and  directory  and  file  attributes 
that  limit  those  who  can  use  particular 
directories  and  files  and  determine  how 
they  can  use  them;  and  additional 
security  features  that  the  network 
administrators  will  establish  for  projects 
as  needed. 

RETENTION  AND  DISPOSAL: 

These  records  will  be  maintained  and 
disposed  of  in  accordance  with  the 
records  retention  and  disposition 
authority  approved  by  the  National 
Archives  and  Records  Administration 
(NARA).  Until  NARA  approves  a 
retention  and  disposition  schedule  for 
these  records,  the  Department  will  not 
destroy  or  delete  any  records. 

SYSTEM  MANAGER  AND  ADDRESS: 

Associate  Division  Director, 
Elementary/Middle  School  Team, 
Research  to  Practice  Division,  Office  of 
Special  Education  Programs,  Office  of 
Special  Education  and  Rehabilitative 
Services,  U.S.  Department  of  Education, 
550  12th  Street,  SW.,  Room  4154, 
Washington,  DC  20202-2600. 

NOTIFICATION  PROCEDURE: 

If  you  wish  to  determine  whether  a 
record  regarding  you  exists  in  the 
system  of  records,  contact  the  system 
manager.  Your  request  must  meet  the 
requirements  of  regulations  in  34  CFR 
5b.  5,  including  proof  of  identity. 


RECORD  ACCESS  PROCEDURE: 

If  you  wish  to  gain  access  to  your 
record  in  the  system  of  records,  contact 
the  system  manager  at  the  address  listed 
under  SYSTEM  MANAGER  AND  ADDRESS. 
Requests  should  contain  your  full  name, 
address,  and  telephone  number.  Your 
request  must  meet  the  requirements  of 
regulations  in  34  CFR  5b. 5,  including 
proof  of  identity. 

CONTESTING  RECORD  PROCEDURE: 

If  you  wish  to  contest  the  content  of 
a  record  regarding  you  in  the  system  of 
records,  contact  the  system  manager. 
Your  request  must  meet  the 
requirements  of  the  regulations  in  34 
CFR  5b. 7,  including  proof  of  identity. 

RECORD  SOURCE  CATEGORIES: 

For  grants  awarded  prior  to  FY  2005, 
collection  of  information  from  IHEs  and 
other  eligible  entities  is  limited  to 
identifying  information  about  scholars, 
their  service  obligation,  and  the  amount 
of  their  scholarship.  When  IHEs  and 
other  eligible  entities  have  determined 
that  scholars  will  not  fulfill  their 
obligation  through  service  and  must 
instead  repay  some  or  all  of  the 
scholarship  they  received,  the  IHEs  and 
other  eligible  entities  are  required^o 
forward  this  information  to  OSEP,  and 
OSEP  forwards  it  to  the  Department’s 
Accounts  Receivable  Group  in  the 
Office  of  the  Chief  Financial  Officer 
(OCFO). 

The  information  for  grants  awarded 
after  FY  2004  will  be  collected  from 
grantees,  scholars,  and  scholars’ 
employers  primarily  through  a  Web- 
based  data  collection  system 
implemented  by  Optimal,  a  contractor 
of  the  Department,  and  The  Planet,  a 
subcontractor  of  the  Department. 
Through  this  system,  information 
related  to  tracking  scholars’  enrollment, 
employment,  and  fulfillment  of  the 
terms  of  the  service  obligation  and  to 
evaluating  progress  on  the  performance 
measures  for  the  Personnel 
Development  Program  will  be  collected 
from  grantees,  scholars,  and  the 
scholars’  employers.  When  the 
Department  determines  scholars  will 
not  fulfill  their  service  obligation  and 
must  instead  repay  some  or  all  of  the 
scholarship  they  received,  the 
Department  will  forward  applicable 
information  to  the  Department’s 
Accounts  Receivable  Group  in  OCFO. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  E8-25444  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4000-01 -P 
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DEPARTMENT  OF  ENERGY 

Alternative  Dispute  Resolution 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  Revised  Policy 
Statement. 

SUMMARY:  On  October  24,  1995,  the 
Department  of  Energy  (DOE)  published 
an  interim  Statement  of  Policy  on 
Alternative  Dispute  Resolution  (ADR) 

(60  FR  54482)  to  further  its  commitment 
to  the  use  of  ADR  for  resolving  issues 
in  controversy  in  a  fair,  timely,  and  cost 
efficient  manner,  and  to  comply  with 
the  Administrative  Dispute  Resolution 
Act  (ADRA),  5  U.S.C.  571  et  seq.  Today, 
DOE  issues  a  revised  Statement  of 
Policy  on  Alternative  Dispute 
Resolution  to  reaffirm  its  commitment 
to  the  use  of  ADR,  including  the  use  of 
Environmental  Conflict  Resolution 
(ECR)  and  other  collaborative  processes 
that  may  be  utilized  to  prevent  or  avoid 
potential  conflicts. 

DATES:  This  Revised  Policy  Statement  is 
effective:  October  24,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Binder,  Director,  Office  of 
Conflict  Prevention  and  Resolution,  U.S. 
Department  of  Energy,  Washington,  DC 
20585,  (202)  586-6972  or  by  e-mail  at 
Kathhen.bindeT@hq.doe.gov. 

SUPPLEMENTARY  INFORMATION:  The 

ADRA,  5  U.S.C.  571  et  seq.,  authorizes 
and  encourages  federal  agencies  to 
employ  consensual  methods  of  dispute 
resolution  as  alternatives  to  litigation. 
Under  the  ADRA  as  enacted  in  1990  and 
amended  in  1996,’  a  federal  agency  is 
required  to: 

1.  Adopt  a  policy  on  the  use  of  ADR 
techniques; 

2.  Designate  a  senior  official  as  a 
dispute  resolution  specialist; 

3.  Establish  training  programs  in  the 
use  of  dispute  resolution  methods;  and 

4.  Review  the  standard  language  in 
agency  contracts,  grants  or  other 
agreements,  to  determine  whether  to 
include  a  provision  on  ADR. 

Congress  enacted  the  ADRA  to  reduce 
the  time,  cost,  inefficiencies  and 
contentiousness  that  may  be  associated 
with  litigation  and  other  adversarial 
dispute  resolution  mechanisms.  Since 
the  enactment  of  ADRA,  the  federal 
government  as  a  whole,  and  DOE  in 
particular,  have  significantly  increased 
the  use  of  ADR  techniques.  However, 
from  time  to  time  there  are  efforts 
initiated  to  further  increase  the  use  of 
ADR.  For  example,  on  May  1,  1998,  the 
President  issued  a  memorandum 


'  Public  Law  No.  101-552,  section  3,  as  amended 
by  Public  Law  104-320,  section  4(a);  see  5  U.S.C. 
571  note. 


directing  the  Attorney  General  to  lead 
an  Interagency  Alternative  Dispute 
Resolution  Working  Group  to  promote 
and  facilitate  federal  ADR.  The  Working 
Group  established  four  sections  to 
represent  the  major  substantive  areas  of 
ADR  application:  Enforcement,  claims 
against  the  government,  contracts  and 
procurement,  and  workplace  conflict.  A 
Working  Group  Steering  Committee  was 
established  to  represent  nearly  60 
federal  agencies. 

Pursuant  to  section  11  of  the 
Technology  Transfer  Commercialization 
Act  of  2000,  Public  Law  No.  106-404, 
each  DOE  laboratory  and  research 
facility  appointed  a  technology 
partnership  ombudsman  to  hear  and 
help  resolve  complaints  from  outside 
organizations  regarding  the  policies  and 
actions  of  each  such  laboratory  or 
facility  with  respect  to  technology 
partnerships,  patents,  and  technology 
licensing. 

On  November  28,*  2005,  the  Director 
of  the  Office  of  Management  and  Budget 
(OMB)  and  the  Chairman  of  the  Council 
on  Environmental  Quality  (CEQ)  issued 
a  memorandum  directing  federal 
agencies  to  increase  the  use  of  ECR  and 
collaborative  problem  solving.  The 
memorandum  also  directs  that  agencies 
report  to  CEQ  and  OMB  annually 
regarding  their  progress  in  increasing 
the  use  of  ECR. 

This  revised  policy  makes  several 
changes  to  the  1995  policy  to  take 
account  of  the  actions  mentioned  above. 
These  changes  include  broadening  the 
scope  of  ADR  by  including  ECR,  which 
is  referenced  in  sections  A,  B,  C,  and  D 
of  the  revised  policy,  as  well  as  adding 
coordination  of  the  Technology  Transfer 
Ombudsman  Program  to  the  role  of  the 
Dispute  Resolution  Specialist.  This 
revised  Statement  of  Policy  supersedes 
the  1995  Notice  of  Interim  Policy 
Statement. 

Accordingly,  DOE  adopts  the  revised 
Statement  of  Policy  that  follows. 

The  Secretary  of  Energy  has  approved 
the  issuance  of  this  Notice. 

Issued  in  Washington,  DC,  on  October  19, 
2008. 

David  R.  Hill, 

General  Counsel. 

Department  of  Energy  Statement  of 
Policy  on  Alternative  Dispute 
Resolution 

A.  Introduction 

This  Statement  of  Policy  addresses 
the  use  of  Alternative  Dispute 
Resolution  (ADR)  by  the  Department  of 
Energy  (DOE),  as  required  by  the 
Administrative  Dispute  Resolution  Act 
(ADRA),  5. U.S.C.  571  et  seq.  This 
Statement  of  Policy  also  broadens  the 


scope  of  ADR  as  utilized  at  DOE  to 
include  Environmental  Conflict 
Resolution  (ECR)  and  other 
collaborative  processes  utilized  to 
prevent  or  avoid  potential  conflicts.  The 
ADRA  authorizes  and  encourages 
agencies  to  use  mediation  and  other 
consensual  methods  of  dispute 
resolution  as  alternatives  to  traditional 
dispute  resolution  processes.  The  ADRA 
requires  agencies  to  designate  a  Dispute 
Resolution  Specialist,  establish  a  policy 
addressing  the  use  of  ADR,  review 
contracts  and  grants  for  appropriate 
inclusion  of  ADR  clauses  and  provide 
for  regular  training  on  ADR. 

The  initiatives  required  under  the 
ADRA  are  also  supplemented  by: 

(i)  The  Negotiated  Rulemaking  Act,  5 
U.S.C.  561  et  seq.,  which  establishes  a 
framework  for  use  of  negotiated 
rulemaking  to  increase  acceptability  and 
improve  the  substance  of  rules;  and 

(li)  The  Technology  Transfer 
Commercialization  Act  of  2000,  Public 
Law  No.  106-404,  which  in  section  11 
calls  for  the  appointment  of  a 
Technology  Partnerships  Ombudsman 
at  each  DOE  National  Laboratory  to  hear 
and  help  resolve  complaints  from 
outside  organizations  regarding  the 
policies  and  actions  of  each  laboratory 
with  respect  to  technology  partnerships. 

In  addition,  on  Novernber  28,  2005,  a 
memorandum  was  issued  by  the 
Director  of  the  Office  of  Management 
and  Budget  and  the  Chairman  of  the 
Council  on  Environmental  Quality 
directing  federal  agencies  to  increase  the 
use  of  ECR  and  collaborative  problem 
solving  (ECR  Memorandum). 

B.  Policy 

DOE  is  committed  to  the  use  of  ADR, 
including  ECR  and  other  collaborative 
processes,  as  a  management  tool  to 
prevent  or  minimize  disputes,  or  to 
resolve  disputes  at  the  earliest  stage 
possible  in  an  expeditious,  cost  effective 
and  mutually  acceptable  manner.  In 
furtherance  of  this  commitment  to  the 
use  of  ADR,  and  in  compliance  with  the 
ADRA,  DOE’s  Dispute  Resolution 
Specialist  is  responsible  for  encouraging 
and  coordinating  the  ADR  efforts  of 
DOE,  formulating  DOE-wide  ADR 
policies,  and  disseminating  information 
about  DOE’s  ADR  activities,  including 
providing  assistance,  consultation  and 
training  within  DOE  on  ADR  matters.  In 
state  and  federal  court  litigation,  ADR 
procedures  may  be  mandated  by 
applicable  statutes,  court  orders,  rules 
and  procedures. 

DOE  supports  the  voluntary  use  of 
ADR,  including  ECR  and  other 
collaborative  processes,  e.g.,  mediation, 
early  neutral  evaluation,  partnering, 
facilitated  negotiations,  the  use  of  an 


Federal  Register/ Vol.  73,  No.  207 /Friday,  October  24,  2008 /Notices 


63459 


ombudsman,  and  arbitration,  where 
appropriate.  The  use  of  binding 
arbitration  is  not  appropriate  except  in 
very  limited  circumstances  and  is 
subject  to  compliance  with  5  U.S.C. 
575(c).  Prior  to  pursuing  the  use  of 
binding  arbitration,  DOE’s  Office  of 
Conflict  Prevention  and  Resolution, 
which  is  an  office  within  the 
Department’s  Office  of  the  General 
Counsel,  must  be  contacted  to 
determine  whether  binding  arbitration 
previously  has  been  approved  for  such 
circumstances  or  to  advise  on  whether 
to  seek  approval. 

The  ECR  Memorandum,  referenced 
previously,  defines  ECR  as  “third-party 
assisted  conflict  resolution  and 
collaborative  problem  solving  in  the 
context  of  environmental,  public  lands, 
or  natural  resources  issues  or  conflicts, 
including  matters  relating  to  energy, 
transportation,  and  land  use.’’  The  ECR 
Memorandum  also  recognizes  that  there 
are  a  broad  array  of  partnerships, 
cooperative  arrangements  and 
unassisted  negotiations  used  by  Federal 
agencies  to'  manage  and  implement  their 
programs.  DOE  has  adopted  this  broader 
view  of  ECR,  and  defines  ECR  to  include 
all  types  of  collaborative  problem 
solving  processes  used  to  prevent  or 
resolve  an  environmental  conflict 
regardless  of  whether  a  third  party  is 
used  in  these  processes. 

In  addition,  DOE  supports  the  use  of 
negotiated  rulemaking,  which  is  a 
process  that  brings  together 
representatives  of  various  interest 
groups  and  a  federal  agency,  as 
appropriate  to  negotiate  the  text  of  a 
proposed  rule. 

C.  Applications 

DOE  will  undertake  to  use 
appropriate  ADR,  including  ECR  and 
other  collaborative  processes,  in  three 
main  areas. 

1 .  Dispute  Prevention 

DOE  believes  that  ADR  can  be  used  as 
a  management  tool  to  prevent  conflicts 
from  escalating  into  more  serious 
disputes.  Mediation  and  other  forms  of 
ADR  may  be  applied  to  workplace 
related  issues  early  in  the  process  to 
promote  a  humane  and  productive 
workplace  and  to  prevent  and  reduce 
grievances,  as  well  as  EEO  and 
whistleblower  complaints. 

DOE  also  may  consider,  when 
appropriate,  the  use  of  partnering  with 
its  contractors  to  prevent  disputes 
between  DOE  and  its  contractors.  This 
technique,  used  successfully  by  DOE, 
other  federal  agencies,  and  private 
sector  companies,  fosters  cooperative 
efforts  to  carry  out  the  objectives  of  the 
contract  and  helps  to  manage  conflict  by 


identifying  potential  disputes  and 
planning  in  advance  for  their  resolution. 

DOE  may  utilize  ECR,  including 
various  collaborative  problem  solving 
techniques,  when  appropriate,  to 
prevent  or  resolve  conflicts  that  may 
arise  over  the  actual,  potential  or 
perceived  impacts  of  DOE  operations  on 
the  environment  and  natural  resources 
by  working  with  DOE’s  stakeholders  to 
address  issues  of  concern  as  early  in  the 
decision-making  process  as  is 
practicable.  In  using  ECR,  DOE  should 
seek  to  apply  the  principles  set  forth  in 
Appendix  A. 

DOE  also  encourages  the  use,  when 
appropriate,  of  facilitated  negotiations, 
which  are  negotiations  with  groups  of 
representatives  with  potentially 
disparate  interests  striving  to  reach  a 
consensual  decision  on  a  policy  issue. 
This  includes  use  of  negotiated 
rulemaking  in  the  development  of 
proposed  rules. 

2.  Early  Intervention 

Where  disputes  cannot  be  avoided, 
the  use  of  ADR  can  promote  prompt  and 
efficient  resolution  and  avoid  the  need 
for  a  more  formal  disposition,  such  as 
administrative  proceedings  and 
litigation. 

3.  Litigation 

a.  The  ADRA  encourages  federal 
agencies  to  use  ADR  to  resolve  disputes 
involving  their  administrative  programs 
when  all  participants  voluntarily  agree. 
DOE  will  pursue  the  appropriate  use  of 
ADR  in  administrative  litigation,  and 
will  consider  the  use  of  ADR  in  such 
cases,  when  requested  by  a  party  to  the 
litigation,  or  by  the  administrative  body 
hearing  the  case. 

b.  In  addition,  DOE  will  provide 
assistance  to  the  Department  of  Justice, 
as  requested,  in  support  of  DOJ  Order 
1160.1,  “Promoting  the  Broader 
Appropriate  Use  of  Alternative  Dispute 
Resolution  Techniques.” 

c.  Finally,  DOE  will  encourage  and 
assist  its  management  and  operating 
contractors  and  their  counsel  in 
applying  ADR  and  ECR  techniques  in 
addressing  potential  or  actual  claims  or 
litigation. 

See  Appendix  B  for  a  list  of  references 
and  resources  relating  to  ADR. 

D.  Role  of  the  Dispute  Resolution 
Specialist 

The  Dispute  Resolution  Specialist, 
who  also  acts  as  the  Director  of  the 
Office  of  Conflict  Prevention  and 
Resolution,  serves  as  a  resource  to  all 
DOE  components  and  contractors.  The 
Dispute  Resolution  Specialist  shall; 


1.  Identify  categories  of  disputes  and 
potential  disputes  that  are  suitable  for 
ADR; 

2.  Assist  in  identifying  neutrals  for 
various  ADR  techniques; 

3.  Facilitate  the  use  of  ADR  by  DOE 
and  establish  pilot  projects; 

4.  Participate  in  tne  Interagency  ADR 
Working  Group  Steering  Committee  to 
promote  the  use  of  ADR  in  the 
Executive  Branch,  as  directed  in  the 
Presidential  Memorandum  issued  on 
May  1, 1998; 

5.  Facilitate  the  use  of  ECR  for 
preventing  or  resolving  environmental 
conflicts  that  are  associated  with  DOE 
plans  and  operations; 

6.  Assist  DOE  in  building  capacity  to 
utilize  ECR  to  identify,  prevent,  or 
resolve  environmental  conflicts 
associated  with  its  plans  and  operations; 

7.  Identify  categories  of  agreements, 
contracts  and  memoranda  of 
understanding  which  may  be  suitable 
for  inclusion  of  standard  ADR  clauses; 

8.  Promote  the  use  of  negotiated 
rulemaking; 

9.  Develop  ADR  education/training 
programs  for  DOE  personnel.  This  shall 
include; 

a.  Introductory  training  to  ensure  that 
executives,  managers  and  supervisors 
understand  ADR  and  its  potential 
benefits; 

b.  Training  for  personnel  having  a  role 
in  dispute  management  (e.g.,  labor/ 
management  relations,  contracts, 
litigation,  administrative  adjudication, 
and  environmental  matters); 

10.  Institute  procedures  to  support 
more  systematic  use  of  ADR; 

11.  Disseminate  information  on  the 
use  of  ADR; 

12.  Ensure  that  procedures  are  in 
place  for  evaluation  of  DOE’s  use  of 
ADR,  fncluding  ADR  results  and 
resolutions,  satisfaction  of  the 
participants,  and  estimated  cost  savings 
and  other  benefits; 

13.  Coordinate  the  Technology 
Partnerships  Ombudsman  Program;  and 

14.  Encourage  DOE  contractors  to  use 
ADR,  including  ECR,  as  appropriate. 

E.  Periodic  Evaluation 

DOE  periodically  will  evaluate  the 
ADR  program  and  the  steps  taken 
toward  its  effective  implementation. 

DOE  encourages  comments  on  the  use 
of  ADR,  including  ECR  and  other 
collaborative  processes,  from  both 
within  and  outside  DOE. 

Appendix  A 

Basic  Principles  for  Department  of  Energy 
Engagement  in  Environmental  Conflict 
Resolution  and  Collaborative  Problem 
Solving 

Department  and/or  contractor  personnel 
should; 
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Informed  Commitment — Confirm 
willingness  and  availability  of  appropriate 
agency  leadership  and  staff  at  all  levels  to 
commit  to  principles  of  engagement,  and 
ensure  commitment  to  participate  in  good 
faith  with  open  mindset  to  new  perspectives. 

Balanced,  Voluntary  Representation — 
Ensure  balanced  inclusion  of  affected/ 
concerned  interests;  all  parties  should  be 
willing  and  able  to  participate  and  select 
their  own  representatives. 

Group  Autonomy — Engage  with  all 
participants  in  developing  and  governing 
process;  including  choice  of  consensus-based 
decision  rules;  seek  assistance  as  needed 
from  impartial  facilitator/mediator  selected 
by  and  accountable  to  all  parties. 

Informed  Process — Seek  agreement  on  how 
to  share,  test  and  apply  relevant  information 
(scientific,  cultural,  technical,  etc.)  among 
participants;  ensure  relevant  information  is 
accessible  and  understandable  by  all 
participants. 

Accountability — Participate  in  the  process 
directly,  fully,  and  in  good  faith;  be 
accountable  to  all  participants,  as  well  as 
agency  representatives  and  the  public.* 
Openness — Ensure  all  participants,  and,  as 
appropriate,  the  public,  are  fully  informed  in 
a  timely  manner  of  the  purpose  and 
objectives  of  process;  communicate  agency 
authorities,  requirements  and  constraints; 
uphold  confidentiality  rules  and  agreements 
as  required  for  particular  proceedings. 

Timeliness — Ensure  timely  decisions  and 
outcomes. 

Implementation — Ensure  that  decisions  are 
implementable  consistent  with  federal  law 
and  policy.  Parties  also  should  commit  to 
identify  roles  and  responsibilities  necessary 
to  implement  agreement;  should  agree  in 
advance  on  the  consequences  of  a  party  being 
unable  to  provide  necessary  resources  or  to 
implement  agreement;  and  should  take  steps 
to  obtain  resources  necessary  to  implement 
any  agreement. 

Appendix  B 

List  of  References  and  Other  Resources 
Relating  to  ADR,  ECR  and  Other 
Collaborative  Processes 

References 

1.  Administrative  Dispute  Resolution  Act  of 

1996,  5  U.S.C.  571  et  seq. 

2.  The  Technology  Transfer 

Commercialization  Act  of  2000,  Public 
Law  No.  106^14 

3.  Joint  Memorandum  from  Office  of 

Management  and  Budget  and  the  Council 
on  Environmental  Quality  Joint 
Memorandum  on  Environmental  Conflict 
Resolution,  November  2005,  (http:// 
www.whitehouse.gov/ceq/joint- 
statement.html) 

4.  The  Negotiated  Rulemaking  Act,  5  U.S.C. 

561  et  seq. 

5.  Department  of  Justice  Order  1160.1, 

Promoting  the  Broader  Appropriate  Use 
of  Alternative  Dispute  Resolution 
Techniques,  http://www.usdoj.gov/crt/ 
adr/agorder.html 

Other  Resources 

1.  doe’s  Office  of  Conflict  Prevention  and 
Resolution  Web  site,  http:// 


www.gc.doe.gov/disputeResolution.htm 

2.  U.S.  Department  of  Justice’s  Interagency 

Alternative  Dispute  Resolution  Working 
Group,  http://www.adr.gov/ 

3.  The  Institute  for  Environmental  Conflict 

Resolution,  http://www.ecr.gov 
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DEPARTMENT  OF  ENERGY 

Notice  of  Availability  of  Final  Complex 
Transformation  Supplemental 
Programmatic  Environmental  Impact 
Statement 

AGENCY:  National  Nuclear  Security 
Administration,  U.S.  Department  of 
Energy. 

ACTION:  Notice  of  Availability. 

SUMMARY:  The  National  Nuclear 
Security  Administration  (NNSA),  a 
separately-organized  agency  within  the 
U.S.  Department  of  Energy  (DOE), 
announces  the  availability  of  the 
Complex  Transformation  Supplemental 
Programmatic  Environmental  Impact 
Statement  (Complex  Transformation 
SPEIS,  DOE/EIS-0236-S4).  The 
Complex  Transformation  SPEIS 
analyzes  the  potential  environmental 
impacts  of  reasonable  alternatives  to 
continue  transformation  of  the  nuclear 
weapons  complex  to  be  smaller,  and 
more  responsive,  efficient,  and  secure  in 
order  to  meet  national  security 
requirements.  It  is  a  supplement  to  the 
Stockpile  Stewardship  and  Management 
Programmatic  Environmental  Impact 
Statement  (SSM  PEIS,  DOE/EIS-0236). 
NNSA  prepared  the  SPEIS  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA),  the 
Council  on  Environmental  Quality 
(CEQ)  regulations  that  implement  the 
procedural  provisions  of  NEPA  (40  CFR 
Parts  1500-1508),  and  DOE  procedures 
implementing  NEPA  (10  CFR  Part  1021). 
DATES:  NNSA  intends  to  issue  one  or 
more  Records  of  Decision  (RODs)  based 
on  the  Complex  Transformation  SPEIS 
thirty  or  more  days  after  the 
Environmental  Protection  Agency  (EPA) 
publishes  a  notice  of  availability  of  the 
Final  Complex  Transformation  SPEIS  in 
the  Federal  Register. 

ADDRESSES:  Requests  for  additional 
information  on  the  Complex 
Transformation  SPEIS,  including 
requests  for  copies  of  the  document, 
should  be  directed  to:  Mr.  Theodore  A. 
Wyka,  Complex  Transformation  SPEIS 
Document  Manager,  Office  of 
Transformation,  NA-141,  Department  of 
Energy/NNSA,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
toll  free  1-800-832-0885  ext.  63519.  A 


request  for  a  copy  of  the  document  may 
also  be  sent  by  facsimile  to  1-703-931- 
9222,  or  by  e-mail  to  complextrans 
formation@nnsa.doe.gov.The  Complex 
Transformation  SPEIS  and  additional 
information  regarding  complex 
transformation  are  available  on  the 
Internet  at  http:/ /www. Complex 
TransformationSPEIS.com  and  http:// 
www.nnsa.doe.gov.  The  Complex 
Transformation  SPEIS  and  referenced 
documents  are  available  for  review  at 
the  DOE  Reading  Rooms  and  public 
libraries  listed  at  the  end  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  NNSA’s 
proposal,  please  contact:  Mr.  Theodore 
A.  Wyka,  NA-141,  Complex 
Transformation  SPEIS  Document 
Manager,  U.S.  Department  of  Energy, 
National  Nuclear  Security 
Administration,  1000  Independence  • 
Avenue,  SW.,  Washington,  DC  20585,  or 
telephone  at  1-800-832-0885  ext. 

63519.  For  general  information  about 
the  DOE  NEPA  process  contact:  Ms. 

Carol  M.  Borgstrom,  Director,  Office  of 
NEPA  Policy  and  Compliance  (GC-20), 
U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 

Washington,  DC  20585,  telephone  202- 
586-4600,  or  leave  a  message  at  1-800- 
472-2756.  Additional  information 
regarding  DOE  NEPA  activities  and 
access  to  many  of  DOE’s  NEPA 
documents  are  available  on  the  Internet 
through  the  DOE  NEPA  Web  site  at 
h  ttp  -.//www.gc.  energy.gov/NEPA . 
SUPPLEMENTARY  INFORMATION:  National 
security  policies  require  the  U.S.  DOE, 
through  the  NNSA,  to  maintain  the 
United  States’  nuclear  weapons 
stockpile,^  as  well  as  core  competencies 
in  nuclear  weapons.  Since  completion 
in  1996  of  the  Programmatic 
Environmental  Impact  Statement  for 
Stockpile  Stewardship  and  Management 
(SSM  PEIS,  DOE/EIS-0236)  and 
associated  ROD  (61  FR  68014;  December 
26, 1996),  DOE  has  implemented  these 
policies  through  the  Stockpile 
Stewardship  Program  (SSP).  The  SSP 
emphasizes  development  and 
application  of  greatly  improved 
scientific  and  technical  capabilities  to 
assess  the  safety,  security,  and 
reliability  of  existing  nuclear  warheads 
without  the  use  of  nuclear  testing. 
Throughout  the  1990s,  DOE  also  took 
steps  to  consolidate  the  Complex  from 
12  sites  to  its  current  configuration  of 
three  national  laboratories  (plus  an 


’  The  nuclear  weapons  stockpile  consists  of 
nuclear  weapons  that  are  both  deployed  to  the 
military  services  (“operationally  deployed”)  and 
“reserve  weapons”  that  could  be  used  to  augment 
the  operationally  deployed  weapons  or  to  provide 
replacements  for  warheads  that  experience  safety  or 
reliability  problems. 
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associated  flight  test  range),  four 
industrial  plants,  and  a  nuclear  test  site. 

The  Complex  Transformation  SPEIS 
evaluates  alternatives  for  continuing 
transformation  of  the  nuclear  weapons 
complex  (Complex)  into  a  smaller,  more 
efficient  enterprise  that  can  respond  to 
changing  national  security  challenges. 
These  changes  would  build  upon 
decisions  made  in  the  1990s  following 
the  end  of  the  Cold  War  and  the 
cessation  of  nuclear  weapons  testing. 

The  SPEIS  contains  NNSA’s 
responses  to  comments  submitted 
during  the  public  comment  period, 
which  opened  on  January  11,  2008,  and 
closed  on  April  30,  2008,  as  well  as 
changes  that  were  made  to  the  Draft 
SPEIS  as  a  result  of  these  comments. 

The  specific  alternatives  for 
restructuring  special  nuclear  materials 
(SNM)  2  facilities  are  divided  into  two 
broad  categories;  Programmatic,  which 
looks  at  ways  to  consolidate  and 
modernize  manufacturing  and  SNM 
activities;  and  project  specific,  which 
look  at  ways  to  consolidate  and 
modernize  specific  research, 
development,  and  testing  activities.  For 
the  programmatic  alternatives,  NNSA 
evaluated: 

•  No  Action  Alternative:  Under  the 
No  Action  Alternative,  NNSA  would 
make  no  major  changes  to  the  SNM 
missions  now  assigned  to  NNSA  sites 
and  would  continue  to  implement 
actions  for  which  NNSA  has  previously 
announced  its  decision  in  a  ROD.  With 
respect  to  SNM  consolidation,  ongoing 
actions  to  transfer  Category  I/II  ^  SNM  . 
from  Lawrence  Livermore  National 
Laboratory  (LLNL)  are  included  within 
the  No  Action  Alternative. 

•  Programmatic  Alternative  1 : 
Distributed  Centers  of  Excellence  (DCE). 
The  DCE  alternative  would  locate  the 
three  major  SNM  functional  capabilities 
(plutonium  operations,  uranium 

-operations,  and  weapon  assembly/ 
disassembly)  involving  Category  I/II 
quantities  of  SNM  at  two  or  three 
separate  Complex  sites.  This  alternative 
examines  the  potential  creation  of  a 
Consolidated  Plutonium  Center  (CPC) 
for  research  and  development  (R&D), 
storage,  processing,  and  manufacture  of 
plutonium  parts  (pits)  for  the  nuclear 


2  As  defined  in  section  11  of  the  Atomic  Energy 
Act  of  1954,  special  nuclear  material  is:  (1) 
Plutonium,  uraniu.n  enriched  in  the  isotope  233  or 
in  the  isotope  235;  or  (2)  any  material  artificially 
enriched  by  any  of  the  foregoing  and  any  other 
material  which  the  U.S.  Nuclear  Regulatory 
Commission  determines  to  be  special  nuclear 
material. 

3  Special  nuclear  material  is  categorized  into 
Security  Categories  1,  II,  III,  and  IV  based  on  the 
type,  attractiveness  level,  and  quantity  of  material. 
Categories  I  and  II  require  the  highest  level  of 
security. 


weapons  stockpile.  A  CPC  could  consist 
of  new  facilities,  or  modifications  to 
existing  facilities  at  one  of  the  following 
sites:  Los  Alamos,^  Nevada  Test  Site 
(NTS),  Pantex,  Savannah  River  Site 
(SRS),  or  Y-12.  This  alternative  assumes 
that  highly-enriched  uranium  and 
uranium  storage,  and  uranium 
operations,  would  continue  at  Y-12, 
either  at  a  new  Uranium  Processing 
Facility  (UPF)  or  at  upgraded,  existing 
facilities.  It  also  assumes  that  the 
weapons  Assembly /Disassembly/High 
Explosives  (A/D/HE)  mission  would 
remain  at  Pantex. 

•  Programmatic  Alternative  2: 
Consolidated  Centers  of  Excellence 
(CCE).  Under  this  alternative,  NNSA 
would  consolidate  the  three  major  SNM 
functions  (plutonium,  uranium,  and 
weapon  assembly/ disassembly) 
involving  Category  I/II  quantities  of 
SNM  at  one  or  two  sites.  Two  options 
are  assessed:  A  single  site  option 
referred  to  as  the  consolidated  nuclear 
production  center  (CNPC)  option,  and  a 
two-site  option,  referred  to  as  the 
Consolidated  Nuclear  Center  (CNC) 
option.  Under  the  CNPC  option,  a  new 
CNPC  with  facilities  dedicated  to 
modernizing  plutonium,  uranium,  and 
weapon  assembly/disassembly 
operations  could  be  established  at  Los 
Alamos,  NTS,  Pantex,  SRS,  or  Y-12. 

The  SPEIS  analyzes  the  impacts  of  each 
of  these  facilities  separately  and  in 
combination  at  all  potential  locations. 
Under  the  CNC  option,  the  plutonium 
and  uranium  nuclear  component 
manufacturing  missions  could  be 
separate  from  the  A/D/HE  mission.  The 
A/D/HE  functions  could  remain  at 
Pantex  or  move  to  the  NTS,  while  the 
plutonium  and  uranium  missions  could 
be  located  at  sites  different  than  the  A/ 
D/HE  function. 

•  Programmatic  Alternative  3: 
Capability-Based  Alternative.  Under  this 
alternative,  NNSA  would  maintain  a 
basic  capability  for  manufacturing 
components  for  all  stockpile  weapons, 
as  well  as  laboratory  and  experimental 
capabilities  to  support  the  stockpile, 
while  reducing  production  facilities  in- 
place  to  the  extent  that  would  allow 
NNSA  to  produce  a  nominal  level  of 
replacement  components 
(approximately  50  components  per 
year).  Pit  production  capacity  at  LANL 
would  not  be  expanded  beyond  the 
capability  to  produce  50  pits  per  year. 
Within  this  alternative,  NNSA  also 
considered  a  No  Net  Production/ 


••  In  general,  when  referring  to  the  Los  Alamos 
National  Laboratory,  the  SPEIS  refers  to  this  site  as 
“LANL.”  The  term  "Los  Alamos”  is  used  to 
describe  this  site  as  an  alternative  location  for  a 
CPC  or  Consolidated  Nuclear  Production  Center 
(CNPC).  ’ 


Capability-Based  Alternative,  in  which 
NNSA  would  maintain  capabilities  to 
continue  surveillance  of  the  weapons 
stockpile,  produce  limited  life 
components,  and  continue 
dismantlement.  This  alternative 
involves  a  minimum  production 
(production  of  10  sets  of  components  or 
assembly  of  10  weapons  per  year), 
within  facilities  with  a  larger 
manufacturing  capability. 

For  the  project  specific  alternatives, 
NNSA  evaluated; 

•  High  Explosives  (HE)  Research  and 
Development  (R&D) 

•  Tritium  R&D 

•  Flight  Test  Operations 

•  Hydrodynamic  Testing  / 

•  Major  Environmental  Testing 

•  Weapons  Support  Functions  at  Sandia 

National  Laboratories  (SNL), 

California 

Alternatives  for  each  of  these  project 
areas  generally  include;  No  action, 
consolidation,  and  downsizing  in  place. 
In  the  case  of  Flight  Test  Operations, 
NNSA  also  considered  additional 
alternatives  that  would  relocate  Flight 
Test  Operations  to  either  White  Sands 
Missile  Range,  or  the  Nevada  Test  Site. 

Preferred  Alternatives:  In  accordance 
with  CEQ  regulations  at  40  CFR 
1502.14(e),  NNSA  identified  the 
following  preferred  alternatives  in  the 
SPEIS: 

Preferred  Alternatives  for  Restructuring 
SNM  Facilities 

•  Plutonium  manufacturing  and  Rd-D: 
Los  Alamos  would  provide  a 
consolidated  plutonium  research, 
development,  and  manufacturing 
capability  within  Technical  Area-55 
(TA-55),  enabled  by  construction  and 
operation  of  the  Chemistry  and 
Metallurgy  Research  Replacement- 
Nuclear  Facility  (CMRR-NF).  The 
CMRR-NF  is  needed  to  replace  the 
existing  Chemistry  and  Metallurgy 
Research  (CMR)  Facility  (a  50-year  old 
facility  that  has  significant  safety  issues 
that  cannot  be  addressed  in  the  existing 
structure),  to  support  movement  of 
plutonium  R&D  and  Category  I/II 
quantities  of  SNM  from  LLNL,  and 
consolidate  weapons-related  plutonium 
operations  at  Los  Alamos.  Until 
completion  of  a  new  Nuclear  Posture 
Review  in  2009  or  later,  the  net 
production  at  Los  Alamos  would  be 
limited  to  a  maximum  of  20  pits  per 
year.  Other  national  security  actinide 
needs  and  missions  would  continue  to 
be  supported  at  TA-55  on  a  priority 
basis  {e.g.,  emergency  response,  material 
disposition,  nuclear  energy). 

•  Uranium  manufacturing  and  RS'D: 
Y-12  would  continue  as  the  uranium 
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center  producing  components  and 
canned  subassemblies,  and  conducting 
surv^eillance  and  dismantlement.  NNSA 
has  completed  construction  of  the 
HEUMF  and  will  consolidate  HEU 
storage  in  that  facility.®  NNSA  would 
build  a  Uranium  Processing  Facility 
(UPF)  at  Y-12  in  order  to  provide  a 
smaller  and  modern  highly-enriched 
uranium  production  capability  to 
replace  existing  50;year  old  facilities. 
The  site-specific  impacts  and  candidate 
locations  for  a  UPF  will  be  analyzed  in 
a  new  SWEIS  for  Y-12  that  NNSA  is 
currently  preparing. 

•  Assembly/disassembly/high 
explosives  production  and 
manufacturing:  Pantex  would  remain 
the  Assembly/Disassembly/High 
Explosives  production  and 
manufacturing  center.  NNSA  would 
consolidate  non-destructive  surveillance 
operations  at  Pantex. 

•  Consolidation  of  Category  I/II SNM: 
NNSA  would  continue  to  tremsfer 
Category  I/II  SNM  from  LLNL  under  the 
No  Action  Alternative  and  phase  out 
Category  I/Il  operations  at  LLNL 
Superblock  by  the  end  of  2012.  NNSA 
would  consolidate  Category  I/II  SNM  at 
Pantex  within  Zone  12,  and  close  Zone 
4. 

Preferred  Alternatives  for  Restructuring 
R8rD  and  Testing  Facilities 

HE  RErD:  NNSA  would  reduce  the 
footprint  of  its  HE  production  and  R&D 
related  to  nuclear  weapons  and  reduce 
the  number  of  firing  sites.  Use  of 
energetic  materials  (greater  than  1  kg) 
for  environmental  testing  conducted  at 
SNL,  New  Mexico  (SNL/NM)  would 
continue  (e.g.,  acceleration  or  sled 
tracks,  shock  loading,  or  in  explosive 
tubes)  and  is  not  included  in  HE  R&D. 
NNSA  would  consolidate  weapons  HE 
R&D  and  testing  within  the  following 
locations,  without  constraining  transfer 
and  operation  of  weapons  programs 
firing  sites  to  other  NNSA,  Department 
of  Defense  (DoD),  and  national  security 
sponsors,  as  follows: 

•  Pantex  would  remain  the  HE 
production  (formulation,  processing, 
and  testing)  and  machining  center.  All 
HE  production  and  machining  to 
develop  nuclear  explosive  packages 
would  continue  at  Pantex.  HE 
experiments  up  to  22  kg  HE  would 
remain  at  Pantex; 

•  NTS  would  remain  the  testing 
center  for  large  quantities  of  HE  (greater 
than  10  kg); 

•  LLNL  would  be  the  HE  R&D  center 
for  formulation,  processing,  and  testing 


®  The  environmental  impacts  at  HEUMF  and  its 
alternatives  are  analvzed  in  the  2001  Y-12  SWEIS 
(DOE/ElS-0309). 


(processing  capability  to  handle  up  to 
15  kg  and  testing  less  than  10  kg)  HE  at 
the  High  Explosives  Applications 
Facility  (HEAF);  formulation  and 
processing  of  HE  would  be  conducted 
either  at  a  new  HEAF  Annex  built 
adjacent  to  HEAF,  or  at  existing  Site  300 
facilities  (but  using  less  space  than 
currently  used  for  these  activities); 

•  SNL/NM  would  remain  the  HE  R&D 
center  for  non-nuclear  explosive 
package  components  (less  than  1  kg  of 
HE)  at  the  Explosive  Components 
Facility  (ECF);  and 

•  LANL  would  produce  war  reserve 
main  charge  detonators,  conduct  HE 
R&D  experimentation  and  support 
activities,  and  move  towards  contained 
HE  R&D  experimentation. 

•  Each  site  would  maintain  one 
weapons  program  open-burn  and  one 
open-detonation  area  for  safety  and 
treatment  purposes. 

Tritium  R&D:  NNSA  would 
consolidate  tritium  R&D  at  SRS.  SRS 
would  remain  the  site  for  tritium  supply 
management  and  provide  R&D  support 
to  production  operations  and  gas 
transfer  system  development.  Neutron 
generator  target  loading  at  SNL/NM  and 
production  of  National  Ignition  Facility 
targets  at  LLNL,  which  involve  small 
quantities  of  tritium,  would  continue 
and  would  not  be  included  in  this 
consolidation.  NNSA  would  move  bulk 
quantities  of  tritium  from  LANL  to  SRS 
by  2009;  and  remove  tritium  materials 
above  the  30  gram  level  from  the 
Weapons  Engineering  Tritium  Facility 
(WETF)  at  LANL  by  2014. 

NNSA  flight  test  operations:  NNSA 
would  reduce  the  footprint  of  Tonopah 
Test  Range,  upgrade  equipment  with 
mobile  capability,  and  operate  in 
campaign  mode.  NNSA  expects  it  would 
not  use  Category  I/II  SNM  in  future 
flight  tests. 

Major  Hydrodynamic  Testing:  By  the 
end  of  fiscal  year  2008,  NNSA  would 
contain  the  hydrodynamic  testing 
(consisting  of  Integrated  Weapons 
Experiments  and  Focused  Experiments) 
at  LLNL  at  the  Contained  Firing  Facility 
and  at  LANL  at  the  Dual-Axis 
Radiographic  Hydrodynamic  Test 
(DARHT)  facility.  At  LANL,  firing  site 
operations  for  weapon  programs 
required  by  NNSA’s  hydrodynamic  test 
program  would  be  moved  to  contained 
firing.  In  addition: 

•  Hydrotesting  at  LLNL  Site  300 
would  be  consolidated  to  a  smaller 
footprint  by  2015. 

•  The  goal  is  to  minimize  open-air 
testing  at  LANL.  Open-air  hydrotests  at 
LANL’s  DARHT,  excluding  SNM,  would 
only  occur  if  needed  to  meet  national 
security  requirements. 


•  NNSA  would  allow  open-air  firing 
at  LANL  TA-36  until  adequate 
radiographic  capabilities  and  associated 
supporting  infrastructure  are  available 
for  open-air  firing  at  NTS. 

Major  Environmental  Test  Facilities: 
NNSA  would  consolidate  major 
environmental  testing  at  SNL/NM  and, 
infrequently,  conduct  operations 
requiring  Category  I/II  SNM  in  security 
campaign  mode  there.  NNSA  would 
close  LANL’s  and  LLNL’s  major 
environmental  testing  facilities  by  2010 
(except  those  in  LLNL  Building  334  and 
the  Building  834  Complex).  NNSA 
would  move  environmental  testing  of 
nuclear  explosive  packages  and  other 
functions  currently  performed  in  LLNL 
Building's  334  and  834  to  Pantex  by 
2012. 

Sandia  National  Laboratories, 
California  Weapons  Support  Functions: 
NNSA  would  continue  operations  under 
the  No  Action  Alternative. 

As  to  any  other  programmatic  and 
project-specific  alternatives  not 
mentioned  above,  NNSA’s  preferred 
alternative  at  this  time  is  to  continue 
with  the  No  Action  Alternatives. 

NNSA  will  consider  the 
environmental  impact  analysis 
presented  in  the  Complex 
Transformation  SPEIS,  along  with  other 
information,  in  making  decisions 
regarding  its  continuing  transformation 
of  the  Complex.  NNSA  intends  to  issue 
one  or  more  Records  of  Decision  30  or 
more  days  after  EPA  publishes  a  notice 
of  availability  of  the  Final  Complex 
Transformation  SPEIS  in  the  Federal 
Register.  It  is  anticipated  that  several 
Records  of  Decision  may  be  issued 
based  on  the  Complex ’Transformation 
SPEIS  over  the  next  several  years. 

NNSA  will  publish  all  Records  of 
Decision  in  the  Federal  Register.  The 
Complex  Transformation  SPEIS  and 
referenced  documents  are  available  for 
review  at  the  following  DOE  Reading 
Rooms  and  public  libraries: 

Lawrence  Livermore  National 
Laboratory,  Public  Reading  Room, 
Discovery  Center,  Building  6525, 
Livermore,  CA  94550,  Phone:  (925) 
422-3272. 

Livermore  Public  Library,  1188  South 
Livermore  Avenue,  Livermore,  CA 
94550-9315,  Phone:  (925)  937-5500. 
Tracy  Public  Library,  20  East  Eaton 
Avenue,  Tracy,  CA  95376,  Phone: 
(209) 937-8221. 

Southeastern  Power  Administration, 
U.S.  Department  of  Energy,  Public 
Reading  Room,  1166  Athens  Tech 
Road,  Elberton,  GA  30635-6711, 
Phone:  (706)  213-3800. 

East-Central  Georgia  Regional  Library, 
902  Greene  Street,  Augusta,  GA 
30901,  Phone:  (706)  821-2600. 
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Central  Library,  14  West  10th  Street, 
Kansas  City,  MO  64105,  Phone:  (816) 
701-3400. 

North-East  Branch,  6000  Wilson  Road, 
Kansas  City,  MO  64123,  Phone:  (816) 
701-3485. 

Kansas  City  Site  Office,  Mid-Continent 
Public  Library,  Blue  Ridge  Branch, 

9253  Blue  Ridge  Boulevard,  Kansas 
City,  MO  64138,  Phone:  (816)  761- 
3382. 

NNSA  Nevada  Site  Office,  U.S, 
Department  of  Energy,  Public  Reading 
Room,  755  East  Flamingo  Road;  Room 
103,  Las  Vegas,  NV  89119,  Phone: 

(702) 784-5121. 

Office  of  Repository  Development, 
Bechtel  SAIC  Company  LLC,  Reading 
Room,  Science  Center,  4101  B 
Meadows  Lane,  Las  Vegas,  NV  89107,  • 
Phone:  (702)  295-1312. 

Las  Vegas  Library,  833  Las  Vegas 
Boulevard  North,  Las  Vegas,  NV 
89101,  Phone:  (702)  507-3500. 

Indian  Springs  Library,  715  Gretta  Lane, 
Indian  Springs,  NV  89018,  Phone: 

(702)  879-3845. 

Beatty  Community  Library,  400  North 
4th  Street,  Beatty,  NV  89003,  Phone: 
(775)  553-2257. 

Tonopah  Public  Library,  167  South 
Central  Street,  Tonopah,  NV  89049, 
Phone:  (775)  482-3374. 

Los  Alamos  National  Laboratory,  Public 
Reading  Room,  PO  Box  1663,  Mail 
Stop  M9991,  Los  Alamos,  NM  87545, 
Phone:  (505)  667-0216. 

National  Nuclear  Security 
Administration  Service  Center,  DOE 
Reading  Room,  Government 
Information  Department,  Zimmerman 
Library,  University  of  New  Mexico, 
Albuquerque,  NM  87131-1466, 

Phone:  (505)  277-7180. 

Mesa  Public  Library,  2300  Central 
Avenue,  Los  Alamos,  NM  87544, 
Phone:  (505)  662-8250. 

Santa  Fe  Main  Library,  145  Washington 
Avenue,  Santa  Fe,  NM  87501,  Phone: 
(505)  955-6780. 

Socorro  Public  Library,  401  Park  Street, 
Socorro,  NM  87801,  Phone:  (505) 
835-1114. 

Savannah  River  Operations  Office, 
Gregg-Graniteville  Library,  University 
of  South  Carolina-Aiken,  471 
University  Parkway,  Aiken,  SC  29801, 
Phone:  (803)  641-3320. 

Aiken  County  Public  Library,  314 
Chesterfield  Street  South,  Aiken,  SC 
29801,  Phone:  (803)  642-2020. 

Barnwell  County  Public  Library,  617 
Hagood  Avenue,  Barnwell,  SC  29812, 
Phone:  {803)  259-3612. 

Oak  Ridge  Office,  DOE  Information 
Center,  475  Oak  Ridge  Turnpike,  Oak 
Ridge,  TN  37830,  Phone:  (865)  241- 
4780  or  1  (800)  328-6938,  Option  6. 


Oak  Ridge  Public  Library,  Civic  Center, 
1401  Oak  Ridge  Turnpike,  Oak  Ridge, 
TN  37830,  Phone:  (865)  425-3455. 
Kingston  Public  Library,  1004  Bradford 
Way,  Kingston,  TN  37763,  Phone: 
(865)  376-9905. 

Central  Library,  413  E  4th  Avenue; 
Amarillo,  TX  79101,  Phone:  (806) 
378-3054. 

North  Branch,  1500  NE  24th  Avenue, 
Amarillo,  TX  79107,  Phone:  (806) 

•  381-7931. 

DOE  Reading  Room,  Lynn  Library/ 
Learning  Center,  Amarillo  College, 
Washington  Street  Campus,  2201 
South  Washington  Street,  Amarillo, 
Texas,  Phone:  (806)  371-5400. 

Carson  County  Library,  401  Main  Street, 
Panhandle,  Texas  79068,  Phone:  (806) 
537-3742. 

U.S.  Department  of  Energy,  Freedom  of 
Information  Act  Reading  Room,  1000 
Independence  Avenue,  SW.,  IE-190, 
Washington,  DC  20585-0001,  Phone: 
(202)  586-5955. 

Signed  in  Washington,  DC,  this  21st  day  of 
October  2008. 

Thomas  P.  D’Agostino, 

Administrator,  National  Nuclear  Security 
Administration. 

[FR  Doc.  E8-25420  Filed  10-23-08;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Supplement  to  the  Environmental 
Impact  Statements  for  a  Geologic 
Repository  for  the  Disposai  of  Spent 
Nuclear  Fuel  and  High-Level 
Radioactive  Waste  at  Yucca  Mountain, 
Nye  County,  NV 

agency:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  U.S.  Department  of  . 
Energy  (DOE  or  the  Department)  is 
announcing  its  intent  to  prepare  a 
Supplement  to  the  “Final 
Environmental  Impact  Statement  for  a 
Geologic  Repository  for  the  Disposal  of 
Spent  Nuclear  Fuel  and  High-Level 
Radioactive  Waste  at  Yucca  Mountain, 
Nye  County,  Nevada”  (DOE/EIS-0250F, 
February  2002)  (Yucca  Mountain  Final 
EIS),  and  the  “Final  Supplemental 
Environmental  Impact  Statement  for  a 
Geologic  Repository  for  the  Disposal  of 
Spent  Nuclear  Fuel  and  High-Level 
Radioactive  Waste  at  Yucca  Mountain, 
Nye  County,  Nevada”  (DOE/EIS-0250F- 
Sl,  July  2008)  (Repository  SEIS).  The 
U.S.  Nuclear  Regulatory  Commission 
(NRC)  staff  determined,  pursuant  to 
Section  114(f)(4)  of  the  Nuclear  Waste 
Policy  Act  of  1982,  as  amended 
(NWPA),  that  it  is  practicable  to  adopt, 
with  further  supplementation,  DOE’s 


environmental  impact  statements 
prepared  in  connection  with  the 
proposed  repository  at  Yucca  Mountain, 
Nye  County,  Nevada.  The  NRC  staff 
concluded  that  the  Yucca  Mountain 
Final  EIS  and  Repository  SEIS  did  not 
address  adequately  all  of  the  repository- 
related  impacts  on  groundwater,  or  from 
surface  discharges  of  groundwater,  and 
therefore  requested  that  DOE  prepare  a 
supplement  to  these  environmental 
impact  statements.  Based  on  a  review  of 
the  NRC  staff  evaluation,  the 
Department  has  decided  to  prepare  the 
requested  supplement. 

DATES:  The  Department  invites 
comments  during  a  30-day  period, 
which  starts  with  publication  of  this 
Notice  of  Intent  and  ends  November  24, 
2008.  Comments  received  after  this  date 
will  be  considered  to  the  extent 
practicable. 

ADDRESSES:  Requests  for  additional 
information  on  the  supplement  or  on 
the  repository  program  in  general,  or  to 
become  a  cooperating  agency  should  be 
directed  to:  Dr.  Jane  Summerson,  EIS 
Document  Manager,  Regulatory 
Authority  Office,  Office  of  Civilian 
Radioactive  Waste  Management,  U.S. 
Department  of  Energy,  1551  Hillshire 
Drive,  Las  Vegas,  NV  89134,  Telephone 
1-800-967-3477.  Written  comments 
may  be  submitted  to  Dr.  Jane 
Summerson  at  this  address,  or  by 
facsimile  to  1-888-767-0739,  or  via  the 
Internet  at  http://www.ocrwnri.doe.gov/ 
contact/ comments. shtml. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  regarding  the  DOE 
National  Environmental  Policy  Act 
(NEPA)  process  contact:  Ms.  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Compliance,  U.S. 

Department  of  Energy,  1000 
Independence  Ave.,  SW.,  Washington, 
DC  20585,  Telephone  202-586-4600,  or 
leave  a  message  at  1-800-472-2756. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  NWPA  directs  the  Secretary  of 
Energy,  if  the  Secretary  decides  to 
recommend  approval  of  the  Yucca 
Mountain  site  for  development  of  a 
repository,  to  submit  a  final 
environmental  impact  statement  with 
any  recommendation  to  the  President. 
The  Department  prepared  the  Yucca 
Mountain  Final  EIS  to  fulfill  that 
requirement.  The  Yucca  Mountain  Final 
EIS  considered  the  potential 
environmental  impacts  of  a  repository' 
design  for  surface  and  subsurface 
facilities,  and  plans  for  the  construction, 
operation,  monitoring,  and  eventual 
closure  of  the  repository. 
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On  February  14,  2002,  the  Secretary, 
in  accordance  with  the  NWPA, 
transmitted  his  recommendation 
(including  the  Yucca  Mountain  Final 
EIS)  to  the  President  for  approval  of  the 
Yucca  Mountain  site  for  development  of 
a  geologic  repository.  The  President 
considered  the  site  qualified  for 
application  to  the  NRC  for  a 
construction  authorization  and 
recommended  the  site  to  the  U.S. 
Congress.  On  July  23,  2002,  the 
President  signed  into  law  a  joint 
congressional  resolution  designating  .the 
Yucca  Mountain  site  for  development  as 
a  geologic  repository  for  the  disposal  of 
spent  nuclear  fuel  and  high-level 
radioactive  waste. 

In  2006,  DOE  modified  its  approach  to 
repository  design  and  operational  plans. 
On  October  13,  2006,  DOE  announced 
that  it  would  prepare  a  supplement  to 
the  Yucca  Mountain  Final  EIS  to 
evaluate  potential  environmental 
impacts  of  the  modified  repository 
design  and  operational  plans. 

On  June  3,  2008,  the  Department 
submitted  an  application  to  the  NRC 
seeking  authorization  to  construct  a 
geologic  repository  at  Y ucca  Mountain 
in  Nye  County,  Nevada.  DOE’s 
application  was  accompanied  by  the 
Yucca  Mountain  Final  EIS.  On  June  16, 
2008,  DOE  submitted  the  Repository 
SEIS  to  the  NRC.  On  July  11,  2008,  the 
Environmental  Protection  Agency 
announced  in  the  Federal  Register  the 
availability  of  the  Repository  SEIS  (73 
FR  39958). 

In  accord  with  Section  114(f)(4)  of  the 
NWPA,  the  NRC  shall  adopt,  to  the 
extent  practicable,  any  environmental 
impact  statement  prepared  by  DOE  in 
connection  with  the  proposed 
repository.  The  NRC  staff  reviewed 
DOE’s  Yucca  Mountain.Final  EIS  and 
Repository  SEIS,  and  found  that  it  is 
practicable  to  adopt,  with  further 
supplementation,  these  environmental 
impact  statements.  The  NRC  staff 
concluded  that  these  environmental 
impact  statements  did  not  address 
adequately  all  of  the  repository-related 
impacts  on  groundwater,  or  from  surface 
discharges  of  groundwater,  and 
therefore  requested  that  DOE  prepare  a 
supplement  to  the  Yucca  Mountain 
Final  EIS  and  the  Repository  SEIS. 

Based  on  a  review  of  the  NRC  staff 
evaluation,  the  Department  has  decided 
to  prepare  the  requested  supplement. 

"The  requested  supplement  will 
analyze  further  the  repository-related 
impacts  on  groundwater,  and  from 
surface  discharges  of  groundwater.  More 
specifically,  the  supplement  will 
describe  the  extent  of  the  volcanic- 
alluvial  aquifer,  particularly  those  parts 
that  could  become  contaminated,  and 


how  water  (and  potential  contaminants) 
can  leave  the  flow  system.  In  addition, 
the  supplement  will  provide  an  analysis 
of  the  cumulative  amount  of 
radiological  and  non-radiological 
contaminants  that  can  be  reasonably 
expected  to  enter  the  aquifer  from  the 
repository,  and  the  amount  that  could 
reasonably  remain  over  time.  This 
information  will  be  used  to  estimate 
contamination  in  the  groundwater, 
given  potential  accumulation  of 
radiological  and  non-radiological 
contaminants. 

The  supplement  also  will  provide  a 
discussion  of  the  impacts  on  soils  and 
surface  materials  from  the  processes 
involved  in  surface  discharges  of 
contaminated  groundwater.  A 
description  of  locations  of  potential 
natural  discharge  of  contaminated 
groundwater  for  present  and  expected 
future  wetter  periods  will  be  included, 
as  will  a  description  of  the  physical 
processes  at  surface  discharge  locations 
that  can  affect  accumulation, 
concentration,  and  potential 
remobilization  of  groundwater-borne 
contaminants.  This  information  will  be 
used  to  develop  estimates  of  the  amount 
of  contaminants  that  could  be  deposited 
at  or  near  the  surface,  and  potential 
environmental  impacts. 

Schedule 

The  Department  intends  to  issue  the 
Draft  Supplement  in  the  spring  of  2009, 
at  which  time  its  availability  will  be 
announced  in  the  Federal  Register  and 
in  media  in  Nevada.  A  public  comment 
period  will  start  upon  publication  of  the 
Environmental  Protection  Agency’s 
Notice  of  Availability  in  the  Federal 
Register.  DOE  will  hold  a  public  hearing 
during  the  comment  period.  The 
Department  will  consider  and  respond 
to  comments  received  on  the  draft 
supplement  in  preparing  the  final 
supplement. 

Public  Reading  Rooms 

Documents  referenced  in  this  Notice 
of  Intent  and  related  information  are 
available  at  the  following  locations:  Nye 
County  Department  of  Natural 
Resources  and  Federal  Facilities,  1210 
E.  Basin  Road,  Suite  #6,  Pahrump,  NV 
89060  (775)  727-7727;  Pahrump 
Community  Library,  701  East  Street, 
Pahrump,  NV  89041  (775)  727-5930; 
Beatty  Library  District,  400  N.  4th 
Street,  Beatty,  NV  89003  (775)  553- 
2257;  Amargosa  Valley  Library  District, 
829  East  Farm  Road,  Amargosa,  NV 
89020  (775)  372-5340;  University  of 
Nevada,  Reno,  The  University  of  Nevada 
Libraries,  Business  and  Government 
Information  Center,  M/S  322, 1664  N. 
Virginia  Street,  Reno,  NV  89557,  (775) 


784-6500,  Ext.  309;  Yucca  Mountain 
Repository  Assessment  Office,  135 
South  Jackson  Street,  Independence,  CA 
93526  (760)  878-0030;  National  Nuclear 
Agency  Administration  Nevada  Site 
Office,  Public  Reading  Room,  Frank  H. 
Rogers  Building,  755  C  East  Flamingo 
Road,  Suite  103,  Las  Vegas,  NV  89119 
(702)  794-5117;  and  the  U.S. 
Department  of  Energy  Headquarters 
Office  Public  Reading  Room,  1000 
Independence  Avenue,  SW.,  Room  lE- 
190  (ME-74)  FORS,  Washington,  DC 
20585,  202-586-3142. 

Issued  in  Washington,  DC,  on  October  21, 
2008. 

Edward  F.  Sproat,  III, 

Director,  Office  of  Civilian  Radioactive  Waste 
Management. 

[FR  Doc.  E8-25407  Filed  10-23-08;  8:45  am] 
BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  13102-000;  Project  No.  13105- 
000] 

Birch  Power  Company;  Brookfield 
Power  Company;  Notice  of  Preliminary 
Permit  Applications  Accepted  for 
Filing  and  Soliciting  Comment, 

Motions  To  Intervene,  and  Competing 
Applications 

October  17,  2008. 

On  February  1,  2008,  Birch  Power 
Company  (Birch  Power)  and  BPUS 
Generation  Development  LLC  (BPUS) 
filed  applications,  pursuant  to  section 
4(f)  of  the  Federal  Power  Act,  proposing 
to  study  the  feasibility  of  the  Demopolis 
Lock  and  Dam  Hydroelectric  Project,  to 
be  located  at  the  existing  U.S.  Army 
Corp  of  Engineers’  (Corps)  Demopolis 
Lock  and  Dam  on  the  Tombigbee  River 
in  Marengo  County,  Alabama. 

Tbe  proposed  projects  would  use  the 
existing  Corps  Demopolis  Lock  and  Dam 
and  consists  of: 

For  Birch  Power — (1)  A  proposed 
powerhouse  with  two  generating  units 
having  a  total  capacity  of  23.7  MW;  (2) 
two  proposed  90-foot-long,  18-foot- 
diameter  steel  penstocks;  (3)  a  proposed 
one-mile-long  transmission  line;  and  (4) 
appurtenant  facilities.  The  project 
would  have  an  annual  generation  of  155 
GWh,  and  would  be  sold  to  a  local 
utility. 

For  BPUS — (1)  A  proposed 
powerhouse  with  three  generating  units 
having  a  total  capacity  of  37.5  MW;  (2) 
a  proposed  intake  channel  and  tailrace 
channel;  (3)  a  proposed  3.7-mile-long 
transmission  line;  and  (4)  appurtenant 
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facilities.  The  project  would  have  an 
annual  generation  of  120  GWh,  and 
would  be  sold  to  a  local  utility. 

Applicant  Contact:  For  Birch  Power — 
Mr.  Ted  Sorenson,  P.E.,  Sorenson 
Engineering,  5203  South  11th  East, 

Idaho  Falls,  ID  83404,  Phone:  208-522- 
8069;  for  BPUS — Mr.  Jeffrey  M.  Auser, 
P.E.,  BPUS  Generation  Development 
LLC,  225  Greenfield  Parkway,  Suite  201, 
Liverpool,  NY  13088,  Phone:  315-413- 
2821.  FERC  Contact:  Henry  Woo,  202- 
502-8872. 

Deadline  for  filing  comments,  motions 
to  intervene,  competing  applications 
(without  notices  of  intent),  or  notices  of 
intent  to  file  competing  applications:  60 
days  from  the  issuance  of  this  notice. 
Comments,  motions  to  intervene, 
notices  of  intent,  and  competing 
applications  may  be  filed  electronically 
via  the  Internet.  See  18  CFR 
385.200l(a)(l){iii)  and  the  instructions 
on  the  Commission’s  Web  site  under  the 
“eFiling”  link.  If  unable  to  be  filed 
electronically,  documents  may  be  paper- 
filed.  To  paper-file,  an  original  and  eight 
copies  should  be  mailed  to:  Kimberly  D. 
Bose,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426.  For 
more  information  on  how  to  submit 
these  types  of  filings  please  go  to  the 
Commission’s  Web  site  located  at 
h  ttp ://  www.ferc.gov/ filing- 
comments.asp.  More  information  about 
this  project  can  be  viewed  or  printed  on 
the  “eLibrary”  link  of  the  Commission’s 
Web  site  at  http://www.ferc.gov/docs- 
filing/elibrary.asp.  Enter  the  docket 
number  (P-13102  or  P-13105)  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  call  toll-free 
1-866-208-3372. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E8-25344  Filed  10-23-08;  8:45  am] 
BILLING  CODE  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[P-13282-000] 

Renaissance  Ketchikan  Group  LLC; 
Notice  of  Application  for  Preliminary 
Permit  Accepted  for  Filing  and 
Soliciting  Comments,  Motions  To 
intervene,  and  Protests 

October  17,  2008. 

On  August  20,  2008,  Renaissance 
Ketchikan  Group  (RKG)  LLC  filed  an 
application,  pursuant  to  section  4(f)  of 
the  Federal  Power  Act  (FPA),  to  study 
the  feasibility  of  RKG  Hydroelectric 


Project.  The  proposed  project  would  be 
located  on  the  Ward  Cove,  Ward  Creek, 
and  Connell  Lake  in  Ketchikan  Borough, 
Alaska.  RKG  owns  all  of  the  lands  to  be- 
occupied  by  the  proposed  project  and 
the  majority  of  required  infrastructure  is 
in  place.  No  lands  of  the  United  States 
are  within  the  proposed  project 
boundary. 

The  proposed  project  would  use:  (1) 
The  existing  Connell  Lake  Dam,  (2)  an 
existing  penstock,  (3)  an  existing 
building  would  be  remodeled  to  become 
the  powerhouse,  (4)  a  switchyard,  and 
(5)  appurtenant  facilities.  The  proposed 
project  would  have  a  total  installed 
capacity  of  865  kilowatts  and  an  average 
annual  generation  of  7.46  gigawatt- 
hours  of  power,  which  RKG  would 
initially  utilize  onsite  and  later  sell  to 
Ketchikan  Public  Utility. 

Applicant  Contact:  Jerry  Jenkins, 
Manager,  3695  S.  Jojoba  Way,  Chandler, 
AZ  85248,  (480)  786-1455. 

FERC  Contact:  Jake  Tung,  (202)  502- 
8757. 

Deadline  for  filing  comments,  motions 
to  intervene,  competing  applications 
(without  notices  of  intent),  or  notices  of 
intent  to  file  competing  applications:  60 
days  from  the  issuance  of  this  notice. 
Comments,  motions  to  intervene, 
notices  of  intent,  and  competing 
applications  may  be  filed  electronically 
via  the  Internet.  See  1 8  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission’s  Web  site  under  the 
“e-Filing”  link.  If  unable  to  be  filed 
electronically,  documents  may  be  paper- 
filed.  To  paper- file,  an  original  and  eight 
copies  should  be  mailed  to:  Kimberly  D. 
Bose,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426.  For 
more  information  on  how  to  submit 
these  types  of  filings  please  go  to  the 
Commission’s  Web  site  located  at 
h  ttp ://  www.ferc.gov/filing- 
comments.asp.  More  information  about 
this  project  can  be  viewed  or  printed  on 
the  “eLibrary”  link  of  the  Commission’s 
Web  site  at  http://www.ferc.gov/docs- 
filing/elibrary.asp.  Enter  the  docket 
number  (P-13282)  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3372. 

Kimberly  D.  Bose, 

Secretary. 

(FR  Doc.  E8-25339  Filed  10-23-08;  8:45  am] 
BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

October  17,  2008. 

Take  notice  that  the  Commission 
received  Lbe  following  electric  corporate 
filings: 

Docket  Numbers:  EC09-5-000. 

Applicants:  Carr  Street  Generating 
Station,  L.P.,  Bear  Swamp  Power 
Company  LLC,  Brookfield  Energy 
Marketing  Inc.,  Brookfield  Energy 
Marketing  U.S.  LLC,  Brookfield  Power 
Piney  &  Deep  Creek  LLC,  Brookfield 
Renewable  Energy  Marketing  U.S.  LLC, 
Erie  Boulevard  Hydropower,  L.P.,  Great 
Lakes  Hydro  America,  LLC,  Hawks  Nest 
Hydro  LLC,  Rumford  Falls  Hydro  LLC, 
Brookfield  Asset  Management  Inc., 

Great  Lakes  Holding  Inc.,  Brookfield 
Renewable  Power  Holdings  Inc., 
Brookfield  Renewable  Power,  Inc. 

Description:  Application  for 
authorization  under  Section  203  for 
indirect  disposition  of  jurisdictional 
assets  etc  re  Carr  Street  Generating 
Station,  LP  et  al. 

Filed  Date:  10/14/2008. 

Accession  Number:  20081016-0050. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Tuesday,  November  4,  2008. 

Take  notice  that  the  Commission 
received  the  following  exempt 
wholesale  generator  filings: 

Docket  Numbers:  EG09-4-000. 

Applicants:  Red  Hills  Wind  Project,  ‘ 
L.L.C. 

Description:  Notice  of  Self- 
Certification  of  Exempt  Wholesale 
Generator  Status  of  Red  Hills  Wind 
Project,  L.L.C. 

Filed  Date:  10/16/2008. 

Accession  Number:  20081016-5020. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  November  6,  2008. 

Take  notice  that  the  Commission 
received  the  following  electric  rate 
filings: 

Docket  Numbers:  ER08-1 3 56-002. 

Applicants:  Maine  Yankee  Atomic 
Power  Company. 

Description:  Maine  Yankee  Atomic 
Power  Company  submits  Third  Revised 
Rate  Schedule  FERC  1  effective  11/1/08. 

Filed  Date:  10/16/2008. 

Accession  Number:  20081016-0249. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  October  27,  2008. 

Docket  Numbers:  ER08-1371-00.2 

Applicants:  Southwest  Power  Pool, 
Inc. 

Description:  Southwest  Power  Pool, 
Inc.  submits  correction  to  its  8/22/08 
filing  with  the  clean  and  redlined  2nd 
Sub  3rd  Revised  Second  Revised  Sheet 
221  etc. 
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Filed  Date:  10/15/2008. 

Accession  Number:  20081016—0267. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  October  23,  2008. 

Docket  Numbers:  ER09— 48-000. 
Applicants:  Pacific  Gas  and  Electric 
Company. 

Description:  Pacific  Gas  and  Electric 
Co.  submits  generator  interconnection 
service  agreements  with  Global 
Ampersand,  LLC  etc. 

Filed  Date:  10/09/2008. 

Accession  Number:  20081015-0149. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  October  30,  2008. 

Docket  Numbers:  ER09-4 9-000. 
Applicants:  Pacific  Gas  and  Electric 
Company. 

Description:  Pacific  Gas  and  Electric 
Co.  submits  revised  generator 
interconnection  service  agreements  with 
Lompoc  Wind  Project  LLC. 

Filed  Date:  10/09/2008. 

Accession  Number:  20081015-0148. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  October  30,  2008. 

Docket  Numbers:  ER09-62-000. 
Applicants:  Enel  Stillwater,  LLC. 
Description:  Enel  Stillwater,  LLC 
submits  an  application  for  order 
accepting  market  based  rate  tariff  (FERC 
Electric  Tariff,  Original  Volume  1), 
granting  waivers  and  blanket  authority. 
Filed  Date:  10/15/2008. 

Accession  Number:  20081016-0248. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  November  5,  2008. 
Docket  Numbers:  ER09-70-000. 
Applicants:  Niagara  Mohawk  Power 
Corporation. 

Description:  Niagara  Mohawk  Power 
Corp.  submits  a  letter  agreement  with 
Orion  Power  New  York. 

Filed  Date:  10/16/2008. 

Accession  Number:  20081016-0053. 
Comment  Dote:  5  p.m.  Eastern  Time 
on  Thursday,  November  6,  2008. 

Docket  Numbers:  ER09-72-000. 
Applicants:  XcelEixergy  Services  Inc. 
Description:  Order  No.  890  OATT 
Filing  re  Xcel  Energy. 

Filed  Date:  10/15/2008. 

Accession  Number:  20081015-5076. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  November  05,  2008. 
Docket  Numbers:  ER09-73-000. 
Applicants:  APS  Energy  Services  Co., 
Inc. 

Description:  APS  Energy  Services 
Company,  Inc.  submits  a  Notice  of 
Cancellation  and  canceled  rate  schedule 
sheet  that  terminates  APSES ’s  market- 
based  rate  tariff. 

Filed  Date:  10/15/2008. 

Accession  Number:  20081016-0241. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  November  5,  2008. 


Docket  Numbers:  ER09-74-000. 
Applicants:  PacifiCorp. 

Description:  PacifiCorp  submits  a 
Notice  of  Succession  to  inform  the 
Commission  that  as  a  result  of  a 
transaction  whereby  PacifiCorp 
acquired  Chehalis  Power  Generating, 

LLC  and  subsequently  merged  Chehalis 
etc. 

Filed  Date:  10/15/2008. 

Accession  Number:  20081016-0242. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  November  5,  2008. 

Docket  Numbers:  ER09-75-000. 
Applicants:  Pioneer  Transmission, 

LLC. 

Description:  Pioneer  Transmission 
LLC  submits  a  request  for  acceptance  of 
a  formula  rate  and  rate  incentives  for 
their  investments  in  a  major  765  kV 
transmission  project  that  they  intend  to 
build  in  Indiana  etc. 

Filed  Date:  10/15/2008. 

Accession  Number:  20081016-0243. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  November  5,  2008. 
Docket  Numbers:  ER09-76-000. 
Applicants:  Entergy  Services,  Inc. 
Description:  Entergy  Services,  Inc. 
submits  an  amended  Interconnection 
and  Operating  Agreement  between 
Bayou  Cove  Peaking  Power,  LLC  and 
Entergy  Gulf  States  Louisiana,  LLC. 

Filed  Date:  10/15/2008. 

Accession  Number:  20081016-0236. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  November  5,  2008. 
Docket  Numbers:  ER09-77-000. 
Applicants:  Entergy  Services,  Inc. 
Description  .'Entergy  submits  an 
amended  Interconnection  and  Operating 
Agreement  between  Hot  Spring  Power 
Company,  LLC  and  EAI. 

Filed  Date:  10/15/2008. 

Accession  Number:  20081016-0237. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  November  5,  2008. 
Docket  Numbers:  ER09-78-000. 
Applicants:  Entergy  Services,  Inc. 
Description:  Entergy  submits  an 
amended  Interconnection  and  Operating 
Agreement  between  Acadia  Power 
Partners,  LLC. 

Filed  Date:  10/15/2008. 

Accession  Number:  20081016-0238. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  November  5,  2008. 
Docket  Numbers:  ER09-79-000. 
Applicants:  Southwest  Power  Pool, 
Inc. 

Description:  Southwest  Power  Pool, 
Inc.  submits  executed  Meter  Agent 
Services  Agreement  between  Smoky 
Hills  Wind  Project  II,  LLC  as  the  Market 
Participant  and  Westar  Energy,  Inc.  as 
the  Meter  Agent. 

Filed  Date:  10/16/2008. 

Accession  Number:  20081016-0240. 


Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  November  6,  2008. 

Docket  Numbers:  ER09-80-000. 
Applicants:  New  York  Independent 
System  Operator,  Inc.,  New  York  State 
Electric  &  Gas  Corporation. 

Description:  New  York  Independent 
System  Operator  Inc.  et  al.  submits  an 
executed  amended  and  restated  large 
generator  interconnection  agreement 
among  the  NYISO,  NYSEG,  and  the 
Developer,  Noble  etc. 

Filed  Date:  10/15/2008. 

Accession  Number:  20081016-0239. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  November  5,  2008. 

Docket  Numbers:  ER09-81-000. 
Applicants:  El  Paso  Electric  Company. 
Description:  Request  for  Waiver  of 
Standards  of  Business  Practices  and 
Communication  Protocols  for  Public 
Utilities  (Order  No.  676-C). 

Filed  Date:  10/15/2008. 

Accession  Number:  20081015-5130. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  November  5,  2008. 

Take  notice  that  the  Commission 
received  the  following  electric  securities 
filings; 

Docket  Numbers:  ES09-1-000. 
App/icanfs;  Edison  Sault  Electric 
Company. 

Description:  Edison  Sault  Electric  Co. 
submits  an  application  for  authority  to 
issue  securities  pursuant  to  Section  204 
of  the  Federal  Power  Act. 

Filed  Date:  10/01/2008. 

Accession  Number:  20081003-0110. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  October  22,  2008. 

Docket  Numbers:  ES09-4-000. 
Applicants:  Consolidated  Edison  Co. 
of  New  York,  Inc. 

Description:  Application  for  order 
pursuant  to  Section  204  of  the  Federal 
Power  Act  authorizing  the  issue  and 
sale  of  short-term  debt  of  Consolidated 
Edison  Co.  of  New  York  Inc. 

Filed  Date:  10/16/2008. 

Accession  Number:  20081016-5081. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  November  6,  2008. 

Take  notice  diat  the  Commission 
received  the  following  open  access 
transmission  tariff  filings: 

Docket  Numbers:  OA08-26-001. 
Applicants:  Puget  Sound  Energy,  Inc. 
Description:  Order  No.  890  OATT 
Attachment  K  Compliance  Filing  of 
Puget  Sound  Energy,  Inc. 

Filed  Date:  10/15/2008. 

Accession  Number:  20081015-5080. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  November  5,  2008. 
Docket  Numbers:  OA08-30-001. 
Applicants:  El  Paso  Electric  Company. 
Description:  El  Paso  Electric  Company 
submits  Attachment  K  and  Order  No. 
676-C  Compliance  Filings. 
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Filed  Date:  10/15/2008. 

Accession  Number:  20081015-5131. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  November  5,  2008. 
Docket  Numbers:  OA08— 33-001. 
Applicants:  Arizona  Public  Service 
Company. 

Description:  Arizona  Public  Service 
Company  submits  their  compliance 
filing  to  reflect  changes  to  Attachment  E 
(Transmission  Planning  Process)  of  its 
Open  Access  Transmission  Tariff, 
effective  12/7/07. 

Filed  Date:  10/15/2008. 

Accession  Number:  20081017-0044. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  November  5,  2008. 
Docket  Numbers:  OA08-35-002. 
Applicants:  Xcel  Energy  Services,  Inc. 
Description:  Order  No.  890  OATT 
Filing  re  Xcel  Energy. 

Filed  Date:  10/15/2008. 

Accession  Number:  20081015-5076. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  November  5,  2008. 
Docket  Numbers:  OA08-38-002. 
Applicants:  Sierra  Pacific  Resources 
Operating  Company. 

Description:  Order  No.  890  OATT 
Attachment  K — Transmission  Planning 
Process  compliance  filing. 

Filed  Date:  10/15/2008. 

Accession  Number:  20081015-5132. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  November  5,  2008. 
Docket  Numbers:  OA08-5 1-001. 
Applicants:  Carolina  Power  &  Light 
Company. 

Description:  Compliance  Filing  re 
rollover  rights  of  Carolina  Power  &  Light 
Company. 

Filed  Date:  10/15/2008. 

Accession  Number:  20081015-5077. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  November  5,  2008. 
Docket  Numbers:  OA09-6-000. 
Applicants:  WSPP,  Inc. 

Description:  WSPP,  Inc.  submits 
revisions  to  their  Open  Access 
Transmission  Tariff  incorporating 
specific  changes  to  the  Order  890  pro 
forma  OATT. 

Filed  Date:  10/06/2008. 

Accession  Number:  20081008-0133. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  October  27,  2008. 

Docket  Numbers:  OA09-8-000. 
Applicants:  Midwest  Independent 
Transmission  System. 

Description:  Midwest  Independent 
Transmission  System  Operator,  Inc. 
submits  an  informational  filing  re 
operational  penalties. 

Filed  Date:  10/14/2008. 

Accession  Number:  20081016-0049. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Tuesday,  November  4,  2008. 


Any  person  desiring  to  intervene  or  to 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214)  on  or  before  5  p.m.  Eastern 
time  on  the  specified  comment  date.  It 
is  not  necessary  to  separately  intervene 
again  in  a  subdocket  related  to  a 
compliance  filing  if  you  have  previously 
intervened  in  the  same  docket.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Anyone  filing  a  motion  to  intervene  or 
protest  must  serve  a  copy  of  that 
document  on  the  Applicant.  In  reference 
to  filings  initiating  a  new  proceedings 
iiiterventions  or  protests  submitted  on 
or  before  the  comment  deadline  need 
not  be  served  on  persons  other  than  the 
Applicant. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http:// 
www.ferc.gov.  To  facilitate  electronic 
service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  St.,  NE.,  Washington,  DC 
20426. 

The  filings  in  the  above  proceedings 
are  accessible  in  tbe  Commission’s 
eLibrary  system  by  clicking  on  the 
appropriate  link  in  the  above  list.  They 
are  also  available  for  review  in  the 
Commission’s  Public  Reference  Room  in 
Washington,  DC.  There  is  an 
eSubscription  link  on  the  Web  site  that 
enables  subscribers  to  receive  e-mail 
notification  w'hen  a  document  is  added 
to  a  subscribed  dockets(s).  For 
assistance  with  any  FERC  Online 
service,  please  e-mail 
FERCOniineSupport@ferc.gov  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202) 502-8659. 

Nathaniel }.  Davis,  Sr., 

Deputy  Secretary. 

[FR  Doc.  E8-25421  Filed  10-23-08;  8:45  am) 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings 

October  21,  2008. 

Take  notice  that  the  Commission  has 
received  the  following  Natural  Gas 
Pipeline  Rate  and  Refund  Report  filings: 
Docket  Numbers:  RP03-323-014. 
Applicants:  Williston  Basin  Interstate 
Pipeline  Co. 

Description:  Williston  Basin  Interstate 
Pipeline  Co.  submits  negotiated  Rate 
Schedule  FT-1  Service  Agreements 
associated  with  the  Sheyenne 
Expansion  Project. 

Filed  Date:  10/17/2008, 

Accession  Number:  20081020—0218. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  October  29,  2008. 

Docket  Numbers:  RP08-304-002. 
Applicants:  Freebird  Gas  Storage, 

LLC. 

Description:  Freebird  Gas  Storage, 

LLC  submits  Sub  Original  Sheet  No.  101 
et  al.  to  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  to  be  effective  10/1/08. 
Filed  Date:  10/16/2008. 

Accession  Number:  20081017-0085. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Tuesday,  October  28,  2008. 

Docket  Numbers:  RP08-484-001. 
Applicants:  Colorado  Interstate  Gas 
Company. 

Description:  Colorado  Interstate  Gas 
submits  a  copy  of  the  pro  forma  tariff 
sheets  et  al. 

Filed  Date:  10/14/2008. 

Accession  Number:  20081016-0101. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  October  27,  2008. 

Docket  Numbers:  RP09-21-000. 
Applicants:  Dauphin  Island  Gathering 
Partners. 

Description:  Dauphin  Island 
Gathering  Partners  submits  Fifth 
Revised  Sheet  No.  247  to  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  to  be 
effective  11/16/08. 

Filed  Date:  10/16/2008. 

Accession  Number:  20081017-0083. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Tuesday,  October  28,  2008. 

Docket  Numbers:  RP09-22-000. 
Applicants:  Eastern  Shore  Natural  Gas 
Company. 

Description:  Eastern  Shore  Natural 
Gas  Co.  submits  Sixty-Seventh  Revised 
Sheet  No.  7  et  al.  to  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  to  be 
effective  10/1/08. 

Filed  Date:  10/16/2008. 

Accession  Number:  20081017-0084. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Tuesday,  October  28,  2008. 
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Docket  Numbers:  RP09-23-000. 
Applicants:  Northern  Natural  Gas 
Company. 

Description:  Northern  Natural  Gas 
Company  submits  Seventh  Revised 
Sheet  54A  to  FERC  Gas  Tariff,  Fifth 
Revised  Volume  1,  to  be  effective  11/17/ 
08. 

Filed  Date:  10/17/2008. 

Accession  Number:  20081020-0075. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  October  29,  2008. 

Docket  Numbers:  RP09-24-000. 
Applicants:  Trailblazer  Pipeline 
Company  LLC. 

Description:  Trailblazer  Pipeline 
Company  submits  a  Report  on  the 
Refund  of  Penalty  Revenues  (Refund 
Report)  to  FERC  Gas  Tariff,  Fourth 
Revised  Volume  1. 

Filed  Date:  10/17/2008. 

Accession  Number:  20081020-0076. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  October  29,  2008. 

Docket  Numbers:  RP09-25-000. 
App/icanfs.-TransColorado  Gas 
Transmission  Company  LLC 
Description;  TransColorado  Gas 
Transmission  Company,  LLC  submits 
Third  Revised  Sheet  20  et  al.  to  FERC 
Gas  Tariff,  Second  Revised  Volume  1,  to 
be  effective  10/1/08. 

Filed  Date:  10/17/2008. 

Accession  Number:  20081020-0077. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  October  29,  2008. 

Any  person  desiring  to  intervene  or  to 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214)  on  or  before  5  p.m.  Eastern 
time  on  the  specified  comment  date.  It 
is  not  necessary  to  separately  intervene 
again  in  a  subdocket  related  to  a 
compliance  filing  if  you  have  previously 
intervened  in  the  same  docket.'Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Anyone  filing  a  motion  to  intervene  or 
protest  must  serve  a  copy  of  that 
document  on  the  Applicant.  In  reference 
to  filings  initiating  a  new  proceeding, 
interventions  or  protests  submitted  on 
or  before  the  comment  deadline  need 
not  be  served  on  persons  other  than  the 
Applicant. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http:// 
www.ferc.gov.  To  facilitate  electronic 
service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 


eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  St.,  NE.,  Washington,  DC 
20426. 

The  filings  in  the  above  proceedings 
are  accessible  in  the  Commission’s 
eLibrary  system  by  clicking  on  the 
appropriate  link  in  the  above  list.  They 
are  also  available  for  review  in  the 
Commission’s  Public  Reference  Room  in 
Washington,  DC.  There  is  an 
eSubscription  link  on  the  Web  site  that 
enables  subscribers  to  receive  e-mail 
notification  when  a  document  is  added 
to  a  subscribed  dockets(s).  For 
assistance  with  any  FERC  Online 
service,  please  e-mail 
FERCOnlineSupport@ferc.gov:  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202) 502-8659. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

[FR  Doc.  E8-25422  Filed  10-23-08;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER96-1 947-022;  ER07-1001- 
001;  ER07-1 000-001;  ER02-1 052-008] 

LS  Power  Marketing,  LLC;  Sugar  Creek 
Power  Company;  Las  Vegas  Power 
Company,  LLC;  West  Georgia 
Generating  Company,  LLC;  Errata 
Notice 

October  17,  2008. 

On  July  2,  2008,  the  Commission 
issued  a  notice  in  docket  numbers 
ER96-1947-022,  ER07-1 001-001, 
ER02-1052-008,  and  ER07-1100-001. 
Combined  Notice  of  Filings  #  1,  July  2, 
2008.  Docket  number  ER07-1 100-001 
and  applicant  Entergy  Services,  Inc. 
were  inadvertently  included  in  this 
proceeding.  This  errata  notice  corrects 
the  docket  numbers  and  applicants  in 
this  proceeding  as  reflected  in  the 
caption  above. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E8-25340  Filed  10-23-08;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL03-223-004] 

California  Power  Exchange 
Corporation;  Notice  of  Filing 

October  17,  2008. 

Take  notice  that  on  October  15,  2008, 
the  Pacific  Gas  and  Electric  Company 
(PG&E)  filed  an  amended  Joint  Offer  of 
Settlement  resolving  all  issues  between 
PG&E,  the  California  Power  Exchange 
Corporation,  and  the  American  Home 
Assurance  Company  and  certain 
affiliates  (collectively  the  Settling 
Parties)  in  the  above-captioned 
proceeding.  On  September  29,  2008,  the 
Commission  approved  the  settlement  as 
uncontested,  subject  to  the  Settling 
Parties  filing  this  amendment. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  must  file  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
Protests  will  be.  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  Such  notices,  motions,  or 
protests  must  be  filed  on  or  before  the 
comment  date.  Anyone  filing  a  motion 
to  intervene  or  protest  must  serve  a  copy 
of  that  document  on  the  Applicant  and 
all  the  parties  in  this  proceeding. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  http://www.ferc.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnlineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 
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Comment  Date:  5  p.m.  Eastern  Time 
on  November  4,  2008. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E8-25345  Filed  10-23-08;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  OA08-62-000] 

California  Independent  System 
Operator  Corporation;  Notice  of  FERC 
Staff  Attendance 

October  17,  2008. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  hereby  gives 
notice  that  on  October  21,  2008, 
members  of  its  staff  will  participate  in 
a  meeting  to  be  conducted  by  the 
California  Independent  System  Operator 
(CAISO)  regarding  the  CAISO’s 
transmission  planning  standards 
agreement.  The  information  and 
documents  for  the  meeting  can  be 
obtained  from  Judi  Sanders, 
jsanders@caiso.com. 

Sponsored  by  the  CAISO,  this  meeting 
is  open  to  all  market  participants,  and 
staffs  participation  is  part  of  the 
Commission’s  ongoing  outreach  efforts. 
This  meeting  may  discuss  matters  at 
issue  in  the  above  captioned  docket. 

For  further  information,  contact  Saeed 
Farrokhpay  at 

saeed.farrokhpay@ferc.gov,  (916)  294- 
0233  or  Maury  Kruth  at 
maury.kruth@ferc.gov,  (916)  294-0275. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E8-25341  Filed  10-23-08;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  12948-002] 

Clementine  Dam  Hydro,  LLC;  Notice  of 
Surrender  of  Preliminary  Permit 

October  17,  2008. 

Take  notice  that  Clementine  Dam 
Hydro,  LLC,  permittee  for  the  proposed 
Clementine  Dam  Hydroelectric  Project, 
has  requested  that  its  preliminary 
permit  be  terminated.  The  permit  was 
issued  on  April  16,  2008,  and  would 
have  expired  on  March  31,  2011.^  The 
project  would  have  been  located  on  the 


>123  FERC  1  62,053. 


American  River  in  Placer  Coimty, 
California. 

The  permittee  filed  the  request  on 
October  15,  2008,  and  the  preliminary 
permit  for  Project  No.  12948  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday,  part-day 
holiday  that  affects  the  Commission,  or 
legal  holiday  as  described  in  section  18 
CFR  385.2007,  in  which  case  the 
effective  date  is  the  first  business  day 
following  that  day.  New  applications 
involving  this  project  site,  to  the  extent 
provided  for  under  18  CFR  Part  4,  may 
be  filed  on  the  next  business  day. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E8-25343  Filed  10-23-08;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  12946-002] 

Goodwin  Hydro,  LLC;  Notice  of 
Surrender  of  Preliminary  Permit 

October  17,  2008. 

Take  notice  that  Goodwin  Hydro. 

LLC,  permittee  for  the  proposed 
Goodwin  Dam  Hydroelectric  Project, 
has  requested  that  its  preliminary 
permit  be  terminated.  The  permit  was 
issued  on  April  16,  2008,  and  would 
have  expired  on  March  31,  2011.'  The 
project  would  have  been  located  on  the 
Stanislaus  River  in  Tuolumne  and 
Calaveras  Counties,  California. 

The  permittee  filed  the  request  on 
October  15,  2008,  and  the  preliminary 
permit  for  Project  No.  12946  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday,  part-day 
holiday  that  affects  the  Commission,  or 
legal  holiday  as  described  in  section  18 
CFR  385.2007,  in  which  case  the 
effective  date  is  the  first  business  day 
following  that  day.  New  applications 
involving  this  project  site,  to  the  extent 
provided  for  under  18  CFR  Part  4,  may 
be  filed  on  the  next  business  day. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E8-25342  Filed  10-23-08;  8:45  am] 
BILLING  CODE  6717-01-P 


>123  FERC  162,055. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-8586-9] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
202-564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  April  6,  2008  (73  FR  19833). 

Draft  EISs 

EIS  No.  20070453,  ERP  No.  D-BLM- 
J65497-IJT,  Monticello  Field  Office 
Resource  Management  Plan,  To  Guide 
the  Management  of  Public  Land, 
Southern  two-third  of  San  Juan 
County  and  small  portion  on  the 
Northern  boundary  within  Grand 
County,  UT. 

Summary:  EPA  expressed 
environmental  concern  about  the  air 
quality  analysis  and  proposed  changes 
in  visual  resource  management.  Rating 
EC2. 

EIS  No.  20080290,  ERP  No.  D-STB- 
F53019-00,  Elgin,  Joliet  &  Eastern 
Railroad  (Finance  Docket  No.  35087) 
Proposed  Acquisition  by  Canadian 
National  (CN)  Railway  and  Grand 
Trunk  Corporation  to  connect  all  Five 
of  CN’s  Rail  Lines,  Chicago,  Illinois 
and  Gary,  Indiana. 

Summary:  EPA  expressed 
environmental  concerns  about 
hazardous  materials  transport/rail 
safety,  air  quality,  surface  water, 
wetlands,  floodplains,  environmental 
justice,  noise,  and  habitat  impacts. 

EPA’s  recommendations  include  an 
adaptive  management  program,  spill 
prevention/containment  mitigation,  and 
dropping  one  rail-to-rail  connection. 
Rating  EC2. 

EIS  No.  20080313,  ERP  No.  D-UAF- 
J11024-UT,  White  Elk  Military 
Operations  Area,  Propose  to  Establish 
a  New  Military  Operations  Area 
(MOA)  Linked  to  the  Utah  Test,  Utah 
and  Training  Range  (UTTR)  Airspaces 
Nevada,  Hill  Air  Force  Base,  UT  and 
Nevada. 

Summary:  EPA  has  no  objections  to 
the  proposed  action.  Rating  LO. 

EIS  No.  20080327,  ERP  No.  D-FHW- 
J40183-MT,  Russell  Street/South  3rd 
Street  Reconstruction  Project,  To 
Address  Current  and  Projected  Safety 
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and  Operational  Needs,  Funding  and 
U.S.  Army  COE  Section  404  Permit, 
City  of  Missoula,  Missoula  County, 

MT. 

Summary:  EPA  expressed  concern 
about  air  and  water  construction 
impacts  and  recommended  additional 
analysis  and  information  to  fully  assess 
and  mitigate  impacts  of  the  proposed 
action.  Rating  EC2. 

EIS  No.  20080365,  ERP  No.  D-NPS- 
C61012-NY,  Fort  Stanwix  National 
Monument  General  Management  Plan, 
Implementation,  Funding,  City  of 
Rome,  Oneida  County,  NY. 

Summary:  EPA  has  no  objections  to 
the  preferred  alternative.  Rating  LO. 

Final  EISs 

EIS  No.  20080339,  ERP  No.  F-BLM- 
J65497-UT,  Monticello  Field  Office 
Resource  Management  Plan,  To  Guide 
the  Management  of  Public  Land, 
Southern  two-third  of  San  Juan 
Gounty  and  small  portion  on  the 
Northern  boundary  within  Grand 
Gounty,  UT. 

Summary:  While  the  Preferred 
Alternative  should  increase  the  level  of 
overall  resource  protection,  EPA 
continues  to  have  environmental 
concerns  with  potential  adverse  impacts 
to  air  quality  from  reasonably 
foreseeable  oil  and  gas  development  and 
a  reduction  of  landscape  acres  in  the 
Class  I  and  II  of  the  Visual  Resource 
Inventory. 

EIS  No.  20080354,  ERP  No.  F-NPS- 
D61058-VA,  Manassas  National 
Battlefield  Park  General  Management 
Plan,  Implementation,  Fairfax  and 
Prince  William  Gounties,  VA. 
Summary:  EPA  continues  to  have 
environmental  concerns  about  impacts 
to  wetlands  and  riparian  areas, 
especially  forested  wetlands,  impacts  to 
interior  trees  and  habitat  and  mitigation 
for  wetlands  and  removed  forested 
acres. 

EIS  No.  20080359,  ERP  No.  F-BIA- 
J65498-WY,  Riverton  Dome  Goal  Bed 
Natural  Gas  (GBNG)  and  Gonventional 
Gas  Development  Project, 
Construction  of  Well  Pads,  Roads, 
Pipelines,  and  Production  Facilities, 
Wind  River  Indian  Reservation 
(WRIR),  Fremont  Count,  WY. 
Summary:  EPA  continues  to  have 
environmental  concern  about  surface 
water  impacts  if  the  water  management 
strategy  changes. 

EIS  No.  20080366,  ERP  No.  F-AFS- 
J65483-MT,  Butte  Resource 
Management  Plan,  Implementation, 
Beaverhead,  Broadwater,  Deerlodge, 
Gallatin,  Jefferson,  Lewis  and  Clark, 
Silver  Bow  and  Park  Counties,  MT. 


Summary:  EPA  continues  to  have 
environmental  concern  about  riparian 
impacts  and  impacts  from  motorized 
uses. 

EIS  No.  20080368,  ERP  No.  F-AFS- 
J65508-MT,  Debaugan  Fuels 
Reduction  Project,  Proposed  Fuels 
Reduction  Activities,  Lolo  National 
Forest,  Superior  Ranger  District, 
Mineral  County,  MT. 

Summary:  EPA  continues  to  express 
concern  about  water  quality  impacts, 
and  noted  the  need  for  continuing  road 
maintenance  in  the  project  area,  and  the 
need  for  consistency  with  TMDLs. 

EIS  No.  20080377,  ERP  No.  F-AFS- 
J65514-MT,  Sheppard  Creek  Post-Fire 
Project,  Timber  Salvage, 
Implementation,  Flathead  National 
Forest,  Flathead  and  Lincoln 
Counties,  MT. 

Summary:  EPA  continues  to  have 
environmental  concern  about  water 
quality  impacts  to  Sheppard  Creek. 

Dated:  October  21,  2008. 

Ken  Mittelholtz, 

Environmental  Protection  Specialist,  Office 
of  Federal  Activities. 

[FR  Doc.  E8-25454  Filed  10-23-08;  8:45  am] 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-8585-8] 

Environmental  Impacts  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-1399  or  http://www.epa.gov/ 
compliance/ nepa/ 

Weekly  Receipt  of  Environmental 
Impact  Statements 

Filed  10/13/2008  Through  10/17/2008 
Pursuant  to  40  GFR  1506.9. 

EIS  No.  20080423,  Final  EIS,  AFS,  SD, 
West  Rim  Project,  Proposes  to 
Implement  Multiple  Resource 
Management  Actions,  Northern  Hills 
Ranger  District,  Black  Hills  National 
Forest,  Lawrence  County,  SD,  Wait 
Period  Ends;  11/24/2008,  Contact: 
Chris  Stores  605-642—4622 
EIS  No.  20080424,  Final  EIS,  NOA,  00, 
Reef  Fish  Amendment  30B:  Gag-End 
Overfishing  and  Set  Management 
Thresholds  and  Targets;  Red 
Grouper — Set  Optimum  Yield,  Total 
Allowable  Gatch  (TAG),  and 
Management  Measures:  Area 
Closures:  and  Federal  Regulatory 
Compliance,  Implementation,  Gulf  of 
Mexico,  Wait  Period  Ends: 
11/24/2008,  Contact:  Roy  E.  Crabtree 
727-824-5305 


EIS  No.  20080425,  Final  EIS,  NOA,  00, 
Amendment  4  to  the  Spiny  Lobster  . 
Fishery  Management  Plan  of  Puerto 
Rico  and  the  U.S.  Virgin  Islands  and 
Amendment  8  to  the  Spiny  Lobster 
Fishery  Management  Plan  of  the  Gulf 
of  Mexico  and  South  Atlantic,  To 
Address  the  Harvest  and  Exportation 
of  Undersized  Lobster  Tails  to  the 
United  States,  Wait  Period  Ends: 
11/24/2008,  Contact:  Roy  E.  Crabtree 
727-824-5301 

EIS  No.  20080426,  Draft  EIS,  BLM,  WY, 
South  Gillette  Area  Coal  Lease 
Applications,  WYW172585, 
WYW173360,  WYW172657, 
WYW161248,  Proposal  to  Lease  Four 
Tracts  of  Federal  Coal  Reserves,  Belle 
Ayr,  Coal  Creek,  Caballo,  and  Cordero 
Rojo  Mines,  Wyoming  Powder  River 
Basin,  Campbell  County,  WY, 
Comment  Period  Ends:  12/23/2008, 
Contact:  Sarah  Bucklin  307-261-7587 

EIS  No.  20080427,  Final  EIS,  AFS,  WI, 
Medford  Aspen  Project,  Preferred 
Alternative  is  Alternative  3,  To 
Implement  a  Number  of  Vegetation 
and  Transportation  Management 
Activities,  Medford-Park  Falls  Ranger 
District,  Chequamegon-Nicolet 
National  Forest,  Taylor  County,  WI, 
Wait  Period  Ends:  11/24/2008, 
Contact:  Jane  Darnell  715-748—4875 
Ext.  38 

EIS  No.  20080428,  Final  EIS,  OSM,  00, 
Excess  Spoil  Minimization  Stream 
Buffer  Zones,  Proposed  Revisions  to 
the  Permanent  Program  Regulations 
Implementing  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
Concerning  the  Creation  and- Disposal 
of  Excess  Spoil  and  Coal  Mine  Waste 
and  Stream  Buffer  Zones,  Permit 
Application,  Wait  Period  Ends:  11/24/ 
2008,  Contact:  David  Hartos  412-937- 
2909 

EIS  No.  20080429,  Final  EIS,  BLM,  00, 
PROGRAMMATIC— Geothermal 
Leasing  in  the  Western  United  States, 
Wait  Period  Ends:  11/24/2008, 
Contact:  Jack  G.  Peterson  208-373- 
4048 

EIS  No.  20080430,  Final  EIS,  COE,  CA, 
Three  Rivers  Levee  Improvement 
Authority,  proposes  construct  and 
maintain  the  Feather  River  Levee 
Repair  Project,  Segment  2,  Issuing  408 
Permission  and  404  Permit,  Yuba 
County,  CA,  Wait  Period  Ends: 
11/24/2008,  Contact:  John  Suazo  916- 
557-6719 

EIS  No.  20080431,  Final  EIS,  NSA,  00, 
PROGRAMMATIC— EIS— Complex 
Transformation,  To  Make  the  US 
Nuclear  Weapon  Complex  Smaller, 
and  more  Responsive,  Efficient  and 
Secure  in  Order  to  Meet  National 
Security  Requirements,  CA,  NV,  NM, 
SC,  TN  and  TX,  Wait  Period  Ends: 
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11/24/2008,  Contact;  Theodore  A. 
Wyka  1-800-832-0885  Ext.  63519 

Amended  Notices 

EIS  No.  20080417,  Final  EIS,  UAF,  FL, 
Eglin  Air  Force  Base  Program,  Base 
Realignment  and  Closure  (BRAC) 

2005  Decisions  and  Related  Action, 
Implementation,  FL,  Wait  Period 
Ends:  11/17/2008,  Contact:  Mike 
Spaits  850-882-2878  Revision  to  FR 
Notice  Published  10/17/2008: 
Correction  to  telephone  number. 

Dated:  October  21,  2008. 

Ken  Mittelholtz, 

Environmental  Protection  Specialist,  Office 
of  Federal  Activities. 

[FR  Doc.  E8-25457  Filed  10-23-08;  8:45  am] 
BILLING  CODE  S560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-8733-9] 

Meeting  of  the  National  Drinking  Water 
Advisory  Councii — Notice  of  Pubiic 
Meeting 

agency:  Environmental  Protection 

Agency. 

action:  Notice. 

SUMMARY:  Under  Section  10(a)(2)  of 
Public  Law  92-423,  “The  Federal 
Advisory  Committee  Act,”  notice  is 
hereby  given  of  a  meeting  of  the 
National  Drinking  Water  Advisory 
Council  (NDWAC),  established  under 
the  Safe  Drinking  Water  Act,  as 
amended  (42  U.S.C.  300f  et  seq.).  The 
Council  will  consider  various  issues 
associated  with  drinking  water 
protection  and  sustainable 
infrastructure.  The  Council  will  also 
receive  updates  about  several  on-going 
activities  including  consumer  outreach, 
water  security  and  the  agreement 
reached  by  the  Total  Coliform 
Rule/Distribution  System  Federal 
Advisory  Committee. 

DATES:  The  Council  meeting  will  be 
held  on  November  19,  2008,  from  1  p.m. 
to  5  p.m.,  November  20,  2008,” from  8:30 
a.m.  to  5:45  p.m.,  and  November  21, 

2008  from  8  a.m.  to  noon  Eastern  Time. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Phoenix  Park  Hotel,  located  at  520 
North  Capitol  Street,  NW.,  Washington, 
DC  20001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Members  of  the  public  who  would  like 
to  attend  the  meeting,  present  an  oral 
statement,  or  submit  a  written 
statement,  should  contact  Veronica 
Blette,  by  e-mail  at; 

bIette.veronica@epa.gov,  by  phone,  202- 
564—4094,  or  by  regular  mail  at  the  U.S. 


Environmental  Protection  Agency, 

Office  of  Ground  Water  and  Drinking 
Water  (MC  4601M),  1200  Pennsylvania 
Avenue,  NW.,  Washington,  D.C.  20460. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  The 
Council  encourages  the  public’s  input 
and  will  allocate  one  hour  (3:30  p.m.- 
4:30  p.m.)  on  November  20,  2008,  for 
this  purpose.  Oral  statements  will  be 
limited  to  five  minutes.  It  is  preferred 
that  only  one  person  present  the 
statement  on  behalf  of  a  group  or 
organization.  To  ensure  adequate  time 
for  public  involvement,  individuals  or 
organizations  interested  in  presenting 
an  oral  statement  should  notify 
Veronica  Blette  by  telephone  at  202- 
564-4094  no  later  than  November  13, 
2008.  Any  person  who  ^wishes  to  file  a 
written  statement  can  do  so  before  or 
after  a  Council  meeting.  Written 
statements  received  by  November  13, 
2008  will  be  distributed  to  all  members 
of  the  Council  before  any  final 
discussion  or  vote  is  completed.  Any 
statements  received  November  14,  2008, 
or  after  the  meeting  will  become  part  of 
the  permanent  meeting  file  and  will  be 
forwarded  to  the  Council  members  for 
their  information. 

Special  Accommodations 

For  information  on  access  or  services 
for  individuals  with  disabilities,  please 
contact  Veronica  Blette  at  202-564- 
4094  or  by  e-mail  at 
blette.veronica@epa.gov.  To  request 
accommodation  of  a  disability,  please 
contact  Veronica  Blette,  preferably,  at 
least  10  days  prior  to  the  meeting  to  give 
EPA  as  much  time  as  possible  to  process 
your  request. 

Dated;  October  17,  2008. 

Cynthia  C.  Dougherty, 

Director,  Office  of  Ground  Water  and  Drinking 
Water. 

[FR  Doc.  E8-25410  Filed  10-23-08;  8:45  am] 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-2008-0669;  FRL-8388-2] 

Pesticide  Program  Dialogue 
Committee  Work  Group  on  Web- 
Distributed  Labeling;  Notice  of  Public 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  EPA  gives 
notice  of  a  public  meeting  of  the 
Pesticide  Program  Dialogue  Committee 


(PPDC)  Work  Group  on  Web-Distributed 
Labeling  on  October  29,  2008.  An 
agenda  is  under  development  and  will 
be  posted  on  EPA’s  website  by  October 
27,  2008. 

DATES:  The  PPDC  meeting  will  be  held 
on  Wednesday,  October  29,  2008,  from 
1:30  p.m.  to  4:30  p.m. 

To  request  accommodation  of  a 
disability,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATON 
CONTACT,  preferably  at  least  10  days 
prior  to  the  meeting,  to  give  EPA  as 
much  time  as  possible  to  process  your 
request. 

ADDRESSES:  The  meeting  will  be  held  in 
room  S-12100  on  the  12th  floor  at  One 
Potomac  Yard  South,  2777  Crystal 
Drive,  Arlington,  VA.  This  location  is 
approximately  a  half  mile  from  the 
Crystal  City  Metro  Station. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  DeVaux,  Office  of  Pesticide 
Programs  (7501P),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (703)  308- 
5891;  fax  number:  (703)  308-4776;  e- 
mail  address:devaux.miche]]e@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  and  may  be  of  particular 
interest  to  persons  who  work  in 
agricultural  settings  or  persons  who  are 
concerned  about  implementation  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA);  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA); 
and  the  amendments  to  both  of  these 
major  pesticide  laws  by  the  Food 
Quality  Protection  Act  (FQPA)  of  1996. 
Potentially  affected  entities  may 
include,  but  are  not  limited  to: 
Agricultural  workers  and  farmers; 
pesticide  industry  and  trade 
associations;  environmental,  consumer, 
and  farmworker  groups;  pesticide  users 
and  growers;  pest  consultants;  State, 
local  and  Tribal  governments;  academia; 
public  health  organizations;  food 
processors;  and  the  public.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  a 
docket  for  this  action  under  docket 
identification  (ID)  number  EPA-HQ- 
OPP-2008-0669.  Publicly  available 
docket  materials  are  available  either  in 
the  electronic  docket  at  http:// 
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www.regulations.gov,  or,  if  only 
available  in  hard  copy,  at  the  Office  of 
Pesticide  Programs  (OPP)  Regulatory 
Public  Docket  in  Rm.  S— 4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Crystal  Drive,  Arlington,  VA.  The  hours 
of  operation  of  this  Docket  Facility  are 
from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  Docket  Facility  telephone 
number  is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  “Federal  Register”  listings 
ath  ttp :/ I  WWW. ena.gov I fedrgstr. 

A  draft  agenda  is  under  development 
and  will  be  posted  by  October  27,  2008, 
on  EPA’s  website  at:  http:// 

WWW.  epa  .gov/ pesticides/ ppdc/. 

II.  Background 

EPA’s  Office  of  Pesticide  Programs 
(OPP)  is  entrusted  with  the 
responsibility  to  help  ensure  the  safety 
of  the  American  food  supply,  the 
education  and  protection  from 
unreasonable  risk  of  those  who  apply  or 
are  exposed  to  pesticides  occupationally 
or  through  use  of  products,  and  general 
protection  of  the  environment  and 
special  ecosystems  from  potential  risks 
posed  by  pesticides. 

The  Charter  for  EPA’s  Pesticide 
Program  Dialogue  Committee  (PPDC) 
was  established  under  the  Federal 
Advisory  Committee  Act  (FACA),  Public 
Law  92—463,  in  September  1995,  and 
was  renewed  November  2,  2007,  for 
another  2-year  period.  The  purpose  of 
PPDC  is  to  provide  advice  and 
recommendations  to  the  EPA 
Administrator  on  issues  associated  with 
pesticide  regulatory  development  and 
reform  initiatives,  evolving  public 
policy  and  program  implementation 
issues,  and  science  issues  associated 
with  evaluating  and  reducing  risks  from 
use  of  pesticides.  It  is  determined  that 
PPDC  is  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  Agency  by  law. 
The  following  sectors  are  represented  on 
the  PPDC:  Pesticide  industry  and  trade 
associations;  environmental/ public 
interest,  consumer,  and  animal  rights 
groups;  farm  worker  organizations; 
pesticide  user,  grower,  and  commodity 
groups;  Federal  and  State/local/Tribal 
governments;  the  general  public; 
academia;  and  public  health 
organizations.  The  objective  of  the  PPDC 
Work  Group  on  Web-Distributed 
Labeling  is  to  provide  advice  regarding 
a  process  to  ensure  that  the  most  current 
version  of  pesticide  labeling  is  available 
to  purchasers  and  users  electronically. 

Copies  of  the  PPDC  Charter  are  filed 
with  appropriate  committees  of 


Congress  and  the  Library  of  Congress 
and  are  available  upon  request. 

III.  How  Can  I  Request  to  Participate  in 
this  Meeting? 

PPDC  meetings  are  open  to  the  public 
and  seating  is  available  on  a  first-come 
basis.  Persons  interested  in  attending  do 
not  need  to  register  in  advance  of  the 
meeting. 

List  of  Subjects 

Environmental  protection, 
Agricultural  workers.  Agriculture, 
Chemicals,  Foods,  Pesticides  and  pests. 
Public  health. 

Dated:  October  20,  2008. 

Debra  Edwards, 

Director,  Office  of  Pesticide  Programs. 

[FR  Doc.  E8-25415  Filed  10-23-08;  8:45  am) 
BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-8734-4] 

Public  Water  System  Supervision 
Program  Revisions  for  the  State  of 
Minnesota 

agency;  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  tentative  approval. 

summary:  Notice  is  hereby  given  that 
the  State  of  Minnesota  is  revising  its 
approved  Public  Water  System 
Supervision  Program.  Minnesota  has 
revised  the  following  rules: 
Disinfectants/Disinfection  Byproducts 
Rule  (DBPR);  Interim  Enhanced  Surface 
Water  Treatment  Rule  (lESWTR);  Long 
Term  1  Enhanced  Surface  Water 
Treatment  Rule;  Small  Public  Water 
Systems  Unregulated  Contaminant 
Monitoring  Requirements,  Suspension; 
Chemical  and  Microbiological 
Contaminants,  Analytical  Methods  and 
Laboratory  Certification  Requirements 
Revisions;  lESWTR,  Stage  1  DBPR  and 
State  Primacy  Requirements,  Revisions; 
Pollutant  Analysis,  Test  Procedures, 
Guidelines  Establishment;  lESWTR, 
Stage  1  DBPR  and  State  Primacy 
Requirements,  Revisions;  and  lESWTR, 
Stage  1  DBPR  and  State  Primacy 
Requirements,  Revisions,  Correction; 
Radionuclides  Rule;  Arsenic  and 
Clarifications  to  Compliance  and  New 
Source  Contamination  Monitoring  Rule; 
Filter  Backwash  Recycling  Rule; 
Analytical  Method  for  Coliforms  and  E. 
coli  Rule;  Lead  and  Copper  Minor 
Revisions  Rule;  Analytical  Method  for 
Uranium  Rule;  Public  Notification  Rule; 
Removal  of  the  Chloroform  Maximum 
Contaminant  Level  Goal  Rule; 


Guidelines  for  Establishing  Test 
Procedures  for  the  analysis  of 
Pollutants;  and  minor  clarifications, 
revisions  or  corrections  to  previously 
adopted  rules. 

EPA  has  determined  that  these 
revisions  by  the  State  are  no  less 
stringent  than  the  corresponding  federal 
regulations.  Therefore,  EPA  intends  to 
approve  these  revisions  to  the  State  of 
Minnesota’s  Public  Water  System 
Supervision  Program.  This  approval 
action  does  not  extend  to  public  water 
systems  in  Indian  Country,  as  the  term 
is  defined  in  18  U.S.C.  1151.  By 
approving  these  rules,  EPA  does  not 
intend  to  affect  the  rights  of  federally 
recognized  Indian  Tribes  in  Minnesota, 
nor  does  it  intend  to  limit  existing  rights 
of  the  State  of  Minnesota.  Any 
interested  party  may  reque.st  a  public 
hearing.  A  request  for  a  public  hearing 
must  be  submitted  by  November  24, 
2008,  to  the  Regional  Administrator  at 
the  EPA  Region  5  address  shown  below. 
The  Regional  Administrator  may  deny 
frivolous  or  insubstantial  requests  for  a 
hearing.  However,  if  a  substantial 
request  for  a  public  hearing  is  made  by 
November  24,  2008,  EPA  Region  5  will 
hold  a  public  hearing.  If  EPA  Region  5 
does  not  receive  a  timely  and 
appropriate  request  for  a  hecU’ing  and 
the  Regional  Administrator  does  not 
elect  to  hold  a  hearing  on  her  own 
motion,  this  determination  shall  become 
final  and  effective  on  November  24, 
2008.  Any  request  for  a  public  hearing 
shall  include  the  following  information: 
The  name,  address,  and  telephone 
number  of  the  individual,  organization, 
or  other  entity  requesting.a  hearing;  a 
brief  statement  of  the  requesting 
person’s  interest  in  the  Regional 
Administrator’s  determination  and  a 
brief  statement  of  the  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  and  the  signature  of  the 
individual  making  the  request,  or,  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  at  the  following  offices: 
Minnesota  Department  of  Health,  625 
North  Robert  Street,  P.O.  Box  64975,  St. 
Paul,  Minnesota  55164-0975,  between 
the  hours  of  8:30  a.m.  and  4  p.m., 
Monday  through  Friday,  and  the  United 
States  Environmental  Protection 
Agency,  Region  5,  Ground  Water  and 
Drinking  Water  Branch  (WG-15J),  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604,  between  the  hours  of  9 
a.m.  and  4:30  p.m.,  Monday  through 
Friday. 
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FOR  FURTHER  INFORMATION  CONTACT; 

Janet  Kuefler,  EPA  Region  5,  Ground 
Water  and  Drinking  Water  Branch,  at 
the  address  given  above,  by  telephone  at 
(312)  886-0123,  or  at 
kuefler.janet@epa.gov. 

Authority:  Section  1413  of  the  Safe 
Drinking  Water  Act,  as  amended,  42  U.S.C. 
3006-2  (1996),  and  40  CFR  part  142  of  the 
National  Primary  Drinking  Water 
Regulations. 

Dated:  October  2,  2008. 

Lynn  Buhl, 

Regional  Administrator,  Region  5. 

[FR  Doc.  E8-25409  Filed  10-23-08;  8:45  am] 
BILLING  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Approved  by  the  Office  of 
Management  and  Budget 

October  16,  2008. 

SUMMARY:  The  Federal  Communications 
Commission  has  received  Office  of 
Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collection(s)  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number, 
and  no  person  is  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  Comments  concerning  the 
accuracy  of  the  burden  estimate(s)  and 
any  suggestions  for  reducing  the  burden 
should  be  directed  to  the  person  listed 
in  the  “FOR  FURTHER  INFORMATION 
CONTACT’’  section  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Haney,  Leslie.Haney@fcc.gov, 
(202)  418-1002. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0987. 

OMB  Approval  Date:  October  16, 

2008. 

Expiration  Date:  October  31,  2011. 

Title:  911  Callback  Capability;  Non- 
initialized  Handsets  (47  CFR  sections 
20.18(l)(l)(i-iii),  20.18(l)(2)(i-iii)). 

Form  No.:  Not  applicable. 

Estimated  Annual  Burden:  226,398 
responses:  0.014457  homrs  per  response 
(range  of  30  seconds  for  labeling  each 
handset  to  one  hour  for  each 
respondent’s  public  education  effort): 
3,273  hours  total  per  yecur. 

Obligation  to  Respond:  Mandatory  (47 
CFR  sections  20.18(l)(l)(i-iii), 
20.18(l)(2)(i-iii)). 

Nature  and  Extent  of  Confidentiality: 
There  is  no  need  for  confidentiality. 


Needs  and  Uses:  In  2003,  the 
Commission  modified  47  CFR  Section 
20.18(1)  to  further  improve  the  ability  of 
public  safety  answering  points  (PSAPs) 
to  respond  to  calls  for  emergency 
assistance  made  from  non-service 
initialized  wireless  mobile  handsets. 
Non-service-initialized  wireless  mobile 
handsets  (non-initialized  handsets)  are 
not  registered  for  service  with  any 
Commercial  Mobile  Radio  Service 
(CMRS)  licensee.  A  non-initialized 
handset  lacks  a  dialable  number,  but  is 
programmed  to  make  outgoing  911  calls. 
These  requirements  also  apply  to 
manufacturers  of  911-only  handsets  that 
are  manufactured  after  May  3,  2004. 

47  CFR  Sections  20.18(l)(l)(i)  and 
20.18(l)(2)(i).  Licensees  that  donate  non- 
initialized  handsets  for  purposes  of  providing 
access  to  911  services  and  manufacturers  of 
“911-only’’  handsets  are  required  to  program 
each  handset  with  911,  plus  the  decimal 
representation  of  the  seven  least  significant 
digits  of  the  Electronic  Serial  Number  (ESN), 
International  Mobile  Equipment  Identifier,  or 
any  other  identifier  unique  to  that  handset 
(911-xxx-xxxx).  This  unique  number  is 
conveyed  to  the  PSAP  when  “911”  is  dialed. 

47  CFR  Sections  20.18(l)(l)(ii)  and 
20.18(l)(2)(ii).  Licensees  that  donate  non- 
initialized  handsets  for  purposes  of  providing 
access  to  911  services  and  manufacturers  of 
“911-only”  handsets  are  required  to  affix  to 
each  handset  a  label  which  is  designed  to 
withstand  the  length  of  service  expected,  and 
which  notifies  the  user  that  its  handset  can 
only  be  used  to  dial  911,  that  a  911  operator 
will  not  be  able  to  call  the  user  back,  and  that 
the  user  should  convey  the  exact  location  of 
the  emergency  as  soon  as  possible. 

47  CFR  Sections  20.18(l)(l)(iii)  and 
20.18(l)(2)(iii).  Licensees  that  donate  non- 
initialized  handsets  for  purposes  of  providing 
access  to  911  services  and  manufacturers  of 
“911-only”  handsets  donating  non-initialized 
phones  must  institute  education  programs  to 
inform  users  of  the  limitation  of  non- 
initialized  handsets.  An  education  program 
must  include  a  notice,  giving  a  detailed 
explanation  of  such  limitations,  including 
distinctions  between  service  initialized 
handsets  and  non-initialized  handsets. 
Wireless  carriers  are  given  the  flexibility  to 
design  and  execute  the  education  program 
which  best  responds  to  the  individual  needs 
of  the  carrier’s  service  area. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

(FR  Doc.  E8-25469  Filed  10-23-08;  8:45  am] 
BILLING  CODE  671 2-01 -P 


FEDERAL  MARITIME  COMMISSION 

Sunshine  Act;  Notice  of  Meeting 

AGENCY  HOLDING  THE  MEETING:  Federal 

Maritime  Commission 

TIME  AND  DATE:  October  29,  2008—10 

a.m. 


PLACE:  800  North  Capitol  Street,  NW., 
First  Floor  Hearing  Room,  Washington, 
DC. 

STATUS:  A  portion  of  the  meeting  will 
be  in  Open  Session  and  the  remainder 
of  the  meeting  will  be  in  Closed  Session. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session 

(1)  FY  2009  Budget  Allocations  for  the 
Continuing  Resolution  Period. 

Closed  Session 

(1)  Docket  No.  08-02 — Revocation  of 
Ocean  Transportation  Intermediary 
License  No.  016019N — Central  Agency 
of  Florida,  Inc. 

(2)  Export  Cargo  Issues. 

(3)  Internal  Administrative  Practices 
and  Personnel  Matters. 

(4)  Petition  of  Natural  Resources 
Defense  Council,  Coalition  for  Clean 
Air,  and  Sierra  Club  Related  to  Federal 
Maritime  Commission  Evaluation  and 
Actions  on  the  Ports  of  Los  Angeles  and 
Long  Beach’s  Clean  Trucks  Program. 

(5)  FMC  Agreement  No.  201170-001, 
LA/Long  Beach  Port  Infrastructure  & 
Environmental  Cooperative  Working 
Agreement. 

(6)  FMC  Agreement  No.  201196 — The 
Los  Angeles  and  Long  Beach  Marine 
Terminal  Agreement. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  V.  Gregory,  Secretary,  (202)  523- 
5725. 

Karen  V.  Gregory, 

Secretary. 

[FR  Doc.  E8-25583  Filed  10-22-08<  4:15  pm] 
BILLING  CODE  6730-01 -P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(jJ)  and 
§  225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  BocU’d  of  Governors.  Comments 
must  be  received  not  later  than 
November  10,  2008. 
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A.  Federal  Reserve  Bank  of  Atlanta 
(Steve  Foley,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30309: 

1 .  The  Harry  L.  Rankin,  Jr.  Family, 
Columbia,  Mississippi  (members 
include  Elizabeth  Barrett  Arinder, 
Elizabeth  Carolyn  Rankin  Arinder, 
Lannye  Olivia  Brickwell  Arinder,  Olive 
Elizabeth  Glower  Beach,  and  Marianne 
Rankin,  all  of  Columbia,  Mississippi; 
Christopher  Charles  Rankin  Arinder, 
Hattiesburg,  Mississippi;  Benjamin 
Thomas  Newton,  Ocean  Springs, 
Mississippi;  Christopher  Harry  Lee 
Rankin,  College  Station,  Texas;  and 
Thomas  Stephen  Glower  Rankin,  Dallas, 
Texas),  to  collectively  acquire 
additional  voting  shares  of  Citizens 
Corporation,  and  thereby  indirectly 
acquire  additional  voting  shares  of 
Citizens  Bank,  both  of  Columbia, 
Mississippi. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  21,  2008. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  E8-25384  Filed  10-23-08;  8:45  am] 
BILLING  CODE  6210-01-8 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 

(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate  , 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  applications  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whetherj^he  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 


holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  w\vw. ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  20, 
2008. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Todd  Offenbacker,  Assistant  Vice 
President)  1  Memorial  Drive,  Kansas 
City,  Missouri  64198-0001: 

1.  Lakeside  Holding  Corporation,  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Lakeside  State  Bank,  both  in 
Oologah,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  21,  2008. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  E8-25383  Filed  10-23-08;  8:45  am] 
BILLING  CODE  6210-01-8 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  institute  Vendor 
meeting 

AGENCY:  Office  of  the  Chief  Acquisition 
Officer,  GSA 

ACTION:  Notice  of  meeting 

SUMMARY:  The  Federal  Acquisition 
Institute  (FAI)  will  hold  a  vendor 
meeting  to  provide  new  information  on 
the  Federal  Acquisition  Certification  for 
Program  and  Project  Managers.  This 
meeting  will  cover  two  main  objectives 
to  include  details  on  the  “Vendor 
Consortium:  Available  FAC-P/PM 
Training  from  Vendors”  and  the  revised 
Vendor  Submission  Process. 

First,  the  FAI  Certification  Team  will 
address  the  “Vendor  Consortium: 
Available  FAC-P/PM  Training  from 
Vendors”  website.  There  will  be  a 
demonstration  on  how  to  use  the  site, 
along  with  a  chance  for  everyone  to 
provide  their  comments  and  feedback. 

The  final  topic  to  discuss  is  the 
revised  Vendor  Submission  Process.  FAI 
will  walk  through  the  revisions  and 
improvements  that  have  been  made  to 
the  submission  process  and  explain  in 
detail  how  to  go  about  submitting 
coursBS. 

WHO  SHOULD  ATTEND?  Training 
developers,  vendors  with  Commercial- 
Off-The-  Shelf  (COTS)  training 
products,  vendors  with  capabilities 
related  to  the  full  Instructional  System 
Design  (ISD)  methodologies, 
professional  associations,  educational 
institutions  and  acquisition  training 
experts. 


The  meeting  will  be  held  November 
10,  2008  from  10:00  am  to  11:30  am. 
National  Capital  Region  (NCR) 
Auditorium  located  at  301  7th  Street, 
SW  Washington,  DC. 

Register  by  e-mail: 

mcamburn@fmpconsuIting.com,  or  call 
(703)  671-6600  X.105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Camburn,  by  phone  at  (703) 
671-6600  x.105  or  by  e-mail  at 
mcamburn@fmpconsuIting.com. 

Karen  Picai 

Director,  Federal  Acquisition  Institute. 

[FR  Doc.  E8-25416  Filed  10-23-08;  8:45  am] 
BILLING  CODE  6820-61-8 


GENERAL  SERVICES 
ADMINISTRATION 

Multiple  Award  Schedule  Advisory 
Panel;  Notification  of  Public  Advisory 
Panel  Meetings 

agency:  U.S.  General  Services 
Administration  (GSA). 
action:  Notice. 

SUMMARY:  The  U.S.  General  Services 
Administration  (GSA)  Multiple  Award 
Schedule  Advisory  Panel  (MAS  Panel), 
a  Federal  Advisory  Committee,  will 
hold  public  meetings  on  the  following 
dates:  Monday,  November  10,  2008  and 
Wednesday,  November  12,  2008.  GSA 
utilizes  the  MAS  program  to  establish 
long-term  Governmentwide  contracts 
with  responsible  firms  to  provide 
Federal,  State,  and  local  government 
customers  with  access  to  a  wide  variety 
of  commercial  supplies  (products)  and 
services. 

The  MAS  Panel  was  established  to 
develop  advice  and  recommendations 
oii  MAS  program  pricing  policies, 
provisions,  and  procedures  in  the 
context  of  current  commercial  pricing 
practices.  The  Panel  will  be  developing 
recommendations  for  MAS  program 
pricing  provisions  for  the  acquisition  of 
(1)  professional  services;  (2)  products; 

(3)  total  solutions  which  consist  of 
professional  services  and  products;  and 

(4)  non  professional  services.  In 
developing  the  recommendations,  the 
Panel  will,  at  a  minimum,  address  these 
5  questions  for  each  of  the  4  types.of 
acquisitions  envisioned  above:  (1) 
Where  does  competition  take  place?;  (2) 
If  competition  takes  place  primarily  at 
the  task/delivery  order  level,  does  a  fair 
and  reasonable  price  determination  at 
the  MAS  contract  level  really  matter?; 
(3)  If  the  Panel  consensus  is  that 
competition  is  at  the  task  order  level, 
are  the  methods  that  GSA  uses  to 
determine  fair  and  reasonable  prices 
and  maintain  the  price/discount 
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relationship  with  the  basis  of  award 
customer{s)  adequate?;  (4)  If  the  current 
policy  is  not  adequate,  what  are  the 
recommendations  to  improve  the 
policy/guidance?;  and  (5)  If  fair  and 
reasonable  price  determination  at  the 
MAS  contract  level  is  not  beneficial  and  , 
the  fair  and  reasonable  price 
determination  is  to  be  determined  only 
at  the  task/delivery  order  level,  then 
what  is  the  GSA  role? 

To  that  end,  the  Panel  would  like  to 
hear  from  the  many  stakeholders  of  the 
MAS  program.  The  MAS  program 
stakeholders  include,  but  are  not  limited 
to,  ordering  agency  contracting  officers, 
GSA  contracting  officers,  schedule 
contract  holders.  Congress,  program 
managers.  General  Accountability 
Office,  and  Federal  agency  Inspector 
General  Offices.  The  panel  is 
particularly  interested  in  stakeholder 
views  as  to  how  the  issues  discussed 
above  may  relate  differently  to  the 
purchase  of  goods,  services,  or  goods 
and  services  that  are  configured  to 
propose  an  integrated  solution  to  an 
agency’s  needs.  Written  comments  may 
be  submitted  at  any  time  in  accordance 
with  the  guidance  below. 

Acquisition  of  Solutions  and  Non 
Professional  Services  Discussion  and 
Recommendations — Monday,  November 
1 0,  2008  and  Wednesday,  November  1 2, 
2008,  Location  Et  Address: 

The  meetings  will  be  held  at  the 
Washington  Court  Hotel,  525  New 
Jersey  Avenue,  NW.,  Ballroom  II, 
Washington,  DC  20001.  The  Washington 
Court  Hotel  is  within  walking  distance 
of  the  Union  Station  metro  stop.  The 
meeting  start  time  for  each  day  is 
9;00am,  and  will  adjourn  no  later  than 
5:00  p.m. 

For  presentations  before  the  Panel,  the 
following  guidance  is  provided: 

Oral  comments:  The  Panel  will  no 
longer  entertain  oral  presentations. 

Written  Comments:  Written  comments 
must  be  received  ten  (10)  business  days 
prior  to  the  meeting  date  so  that  the 
comments  may  be  provided  to  the  Panel 
for  their  consideration  prior  to  the 
meeting.  Comments  should  be  supplied 
to  Ms.  Brooks  at  the  address/contact 
information  noted  below  in  the 
following  format:  one  hard  copy  with 
original  signature  and  one  electronic 
copy  via  email  in  Microsoft  Word. 


Subsequent  meeting  dates,  locations, 
and  times  will  be  published  at  least  15 
days  prior  to  the  meeting  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Information  on  the  Panel  meetings, 
agendas,  and  other  information  can  be 
obtained  at  www.gsa.gov/ 
masadvisorypanel  or  yOu  may  contact 
Ms.  Pat  Brooks,  Designated  Federal 
Officer,  Multiple  Award  Schedule 
Advisory  Panel,  U.S.  General  Services 
Administration,  2011  Crystal  Drive, 
Suite  911,  Arlington,  VA  22205; 
telephone  703  605-3406,  Fax  703  605- 
3454;  or  via  email  at 
mas.advisorypaneI@gsa.gov. 

AVAILABILITY  OF  MATERIALS:  All 
meeting  materials,  including  meeting 
agendas,  handouts,  public  comments, 
and  meeting  minutes  will  be  posted  on 
the  MAS  Panel  website  at  www.gsa.gov/ 
masadvisorypanel  or  www.gsa.gov/ 
masap. 

MEETING  ACCESS:  Individuals 
requiring  special  accommodations  at 
any  of  these  meetings  should  contact 
Ms.  Brooks  at  least  ten  (10)  business 
days  prior  to  the  meeting  date  so  that 
appropriate  arrangements  can  be  made. 

Dated:  October  21,  2008. 

Theodore  S.  Haddad, 

Chief  Acquisition  Officer,  Office  of  the  Chief 
Acquisition  Officer,  General  Services 
Administration. 

[FR  Doc.  E8-25443  Filed  10-23-08;  8:45  am] 
BILLING  CODE  6820-EP-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  Information  Collection 
Request.  60-Day  Public  Comment 
Request,  Grants 

AGENCY:  Office  of  the  Secretary,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  the  Secretary  (OS),  Department 
of  Health  and  Human  Services,  is 
publishing  the  following  summary  of  a 
proposed  information  collection  request 
for  public  comment.  Interested  persons 
are  invited  to  send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  any  of  the  following  subjects: 
(1)  The  necessity  and  utility  of  the 
proposed  information  collection  for  the 

Estimated  Annualized  Burden  Table 


proper  performance  of  the  agency’s 
functions;  (2)  the  accuracy  of  the 
estimated  burden;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4)  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology  to  minimize  the  information 
collection  bmden.  To  obtain  copies  of 
the  supporting  statement  and  any 
related  forms  for  the  proposed 
paperwork  collections  referenced  above, 
e-mail  your  request,  including  your 
address,  phone  number,  OMB  number, 
and  OS  docurnent  identifier,  to 
Sherette.funncoIeman@hhs.gov,  or  call 
the  Reports  Clearance  Office  on  (202) 
690-6162.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  directed 
to  the  OS  Paperwork  Clearance  Officer 
at  the  above  e-mail  address  within  60- 
days. 

Proposed  Project:  SF— 424  Grants 
Application  Form — OMB  No.  4040- 
0004 — Revision-Grants.gov  The  SF— 424 
form  is  an  OMB  approved  collection 
(4040-0004).  Proposed  revisions  of  the 
SF-424  include  global  changes  created 
by  the  Federal  Funding  Accountability 
and  Transparency  Act  (Transparency 
Act).  The  Transparency  Act  was  signed 
into  law  on  September  26,  2006  (Pub.  L. 
109-282).  The  legislation  requires  the 
Office  of  Management  and  Budget 
(OMB)  to  establish  a  publicly  available, 
online  database  containing  information 
about  entities  that  are  awarded  federal 
grants,  loans,  and  contracts.  The  revised 
form  will  assist  agencies  in  collecting 
some  of  the  required  data  elements  for 
the  database  through  the  SF-424  grant 
applications.  This  form  will  be  utilized 
by  up  to  26  federal  grant  making 
agencies. 

The  SF— 424  form  revisions 
incorporate  standard  data  elements 
required  by  the  Transparency  Act  such 
as  a  nine-digit  zip  code,  the  addition  of 
“Parish”  to  the  “County”  field,  and 
common  language  in  the  form 
instructions  to  “Areas  Affected  by 
Project”  and  the  “Congressional  District 
Of.”  We  are  requesting  a  three  year 
clearance  of  this  form.  The  affected 
public  may  include:  Federal,  State, 
local,  or  tribal  governments,  business  or 
other  for  profit,  and  not  for  profit 
institutions. 


i 

Agency 

Number  of 
respondents  ' 

Number  of 
responses  per  i 
respondent 

Average 
burden  hours 
per  response 

1  otal  burden 
'  hours 

DOC  . 

DOE  . ! . 

16,460  ! 
2,700 

1 

1 

30/60  ! 
60/60 

8,230 

2,700 
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Estimated  Annualized  Burden  Table— Continued 


Agency 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average 
burden  hours 
per  response 

Total  burden 
hours 

10,235 

1 

60/60 

10,235 

3,816 

1 

240/60 

15,264 

5,800 

1.1551 

270/60 

30,148 

SSA . . . 

1,000 

2 

20/60 

667 

USAID  . 

200 

2 

15/60 

100 

USDA  . 

229,946 

1 

60/60 

229,946 

11,604 

1.8156 

26/60 

9,130 

306,420 

Seleda  Perryman, 

Office  of  the  Secretary,  Paperwork  Reduction 
Act  Reports  Clearance  Officer. 

[FR  Doc.  E8-25391  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4151-AE-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Agency  for  Healthcare  Research 
and  Quality,  HHS. 
action:  Notice. 

summary:  This  notice  announces  the 
intention  of  the  Agency  for  Healthcare 
Research  and  Quality  (AHRQ)  to  request 
that  the  Office  of  Management  and 
Budget  (OMB)  approve  the  proposed 
information  collection  project:  “The 
AHRQ  Data  Inventory.”  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995,  44  U.S.C.  3506(c)(2)(A),  AHRQ 
invites  the  public  to  comment  on  this 
proposed  information  collection. 

DATES:  Comments  on  this  notice  must  be 
received  by  December  23,  2008. 
ADDRESSES:  Written  comments  should 
be  submitted  to:  Doris  Lefkowitz, 
Reports  Clearance  Officer,  AHRQ,  by  e- 
mail  at  doris.lefkowitz@ahrq.hhs.gov. 

Copies  of  the  proposed  collection 
plans,  data  collection  instruments,  and 
specific  details  on  the  estimated  burden 
can  be  obtained  from  the  AHRQ  Reports 
Clearance  Officer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Lefkowitz,  AHRQ  Reports 
Clearance  Officer,  (301)  427-1477,  or  by 
e-mail  at  doris.lefkowitz@ahrq.hhs.gov. 
SUPPLEMENTARY  INFORMATION: 

Proposed  Project 

“The  AHRQ  Data  Inventory” 

The  Agency  for  Healthcare  Research 
and  Quality  (AHRQ)  is  interested  in 


determining  the  availability  of  regularly 
collected  administrative  and  other  data 
collection  initiatives  about  outpatient 
health  service  utilization.  AHRQ  seeks 
to  better  understand  issues  in 
developing  data  collection  initiatives, 
redundancies  in  these  initiatives,  uses 
of  available  data,  gaps  in  available 
information,  similarities  across  data 
projects,  and  areas  for  possible 
collaboration  and  coordination.  AHRQ’s 
initial  focus  is  on  those  data  sets  that 
would  inform  healthcare  providers, 
policymakers,  and  consumers  about 
outpatient  health  service  utilization  and 
episodes  of  care. 

The  primary  purpose  of  this 
information  collection  is  to 
comprehensively  document  outpatient 
health  care  data  collection  initiatives  in 
the  50  states,  the  District  of  Columbia, 
and  other  geographic  units.  Information 
being  collected  about  the  data  sets  is  not 
readily  available  to  the  public.  In-depth 
information  about  the  data  sets  will 
provide  guidance  to  AHRQ  on  the 
potential  synergy  across  such  initiatives 
and  suggest  how  the  information  can 
inform  Federal,  State,  and  local  health 
care  policymakers,  clinicians,  and 
consumers.  Information  collected 
during  the  interviews  will 
comprehensively  document  outpatient 
health  care  data  collection  initiatives. 

This  project  is  important  for  several 
reasons.  First,  many  data  collection 
initiatives  exist  or  are  in  the  planning 
stages,  but  there  is  limited  collaboration 
and  synthesis  among  initiatives.  With 
limited  resources  and  common  goals,  it 
is  imperative  to  understand  the  issues  in 
developing  data  collection  initiatives, 
redundancies  in  such  initiatives,  and 
gaps  in  available  information.  Second, 
with  the  increasing  costs  of  health  care, 
it  has  become  more  important  than  ever 
to  use  health  services  efficiently,  yet 
care  and  information  about  care  is  often 
collected  and  delivered  in  isolation 
without  coordination  across  sites  or 
providers  of  care.  The  results  of  this 
project  will  provide  AHRQ  and  other 
policymakers  with  the  information  they 


need  to  serve  as  a  catalyst  to  promote 
coordinated  standardization,  reduce 
redundancies,  identify  gaps  in 
information,  and  assist  in  further 
development  of  needed  data  efforts. 

This  project  is  being  conducted 
pursuant  to  AHRQ’s  statutory  mandates 
to  (1)  Promote  health  care  quality 
improvement  by  conducting  and 
supporting  research  that  develops  and 
presents  scientific  evidence  regarding 
all  aspects  of  health  care,  including  the 
costs  and  utilization  of,  and  access  to, 
health  care  and  the  ways  in  which 
health  care  services  are  organized, 
delivered,  and  financed  (42  U.S.C. 
299(b)(1)(D)  and  (E));  (2)  conduct  and 
support  research  on  health  care  and  on 
systems  for  the  delivery  of  such  care  (42 
U.S.C.  299a(a));  and  (3)  conduct  and 
support  research  to  advance  the  creation 
of  effective  linkages  between  various 
sources  of  health  information  (42  U.S.C. 
299b-3(a)(3)). 

Method  of  Collection 

The  survey  will  be  initiated  with  an 
e-mail  message  from  AHRQ  to 
managers/administrators  of  each  data 
set  selected  for  inclusion  in  the 
Inventory.  Data  sets  listed  in  the 
inventory  were  identified  from  a  search 
of  Web-based  information  about 
outpatient  and  ambulatory  patient  care 
data  sets.  The  initial  contact  will  be 
followed  by  an  e-mail  distribution  of  a 
cover  letter  and  the  questionnaire.  The 
cover  letter  will  include  information 
about  the  purpose  of  the  study,  reason 
respondents  are  being  contacted, 
information  about  the  nondisclosure  of 
their  responses,  and  a  request  to  have 
respondents  review  information 
captured  from  the  Internet  about  their 
data  sets.  In  addition,  respondents  will 
be  informed  that  they  have  the  option  to 
complete  and  return  the  questionnaire 
electronically  or  participate  in  a 
telephone  interview.  Respondents  who 
do  not  return  their  questionnaires  by  the 
requested  time  will  get  an  e-mail 
reminder.  The  e-mail  reminder  will  be 
followed  by  a  telephone  reminder. 


Federal  Register / Vol.  73,  No.  207 /Friday,  October  24,  2008 /Notices 


63477 


Estimated  Annual  Respondent  Burden 

Exhibit  1  shows  the  estimated  annual 
burden  hours  for  the  respondent’s  time 
to  participate  in  this  project.  A 
maximum  of  80  respondents  will 


complete  the  survey  questionnaire 
which  will  require  about  45  minutes  to 
complete.  The  total  estimated  burden 
hours  for  this  information  collection  is 
60  hours. 


Exhibit  2  shows  the  estimated  cost 
burden  based  on  the  respondent’s  time 
to  participate  in  this  project.  The  total 
cost  burden  is  approximately  $2,993. 


Exhibit  1— Estimated  Annualized  Burden  Hours 


Form  name 

- ! 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Hours  per 
response 

Total  burden 
hours 

Inventory  Survey . 

Total  . 

80 

1 

45/60 

60 

80 

1 

1 

NA 

60 

1 _ 

Exhibit  2— Estimated  annualized  Cost  Burden 


Form  name 

- [ 

Number  of 
respondents 

Total  burden 
hours 

Average 
hourly 
wage  rate* 

Total  cost 
burden 

Inventory  Survey . 

Total  . 

80 

60 

$49.89 

$2,993 

80 

60 

NA 

j  2,993 

•Based  upon  the  mean  of  general  and  operations  managers  (11-1021),  National  Compensation  Survey:  Occupational  wages  in  the  United 
States  2007,  U.S.  Department  of  Labor,  Bureau  of  Labor  Statistics. 


Estimated  Annual  Costs  to  the  Federal 
Government 

This  one-year  project  is  estimated  to 
cost  the  government  $136,000.  Exhibit  3 
details  the  costs  associated  with  this 
project,  which  include  $11,000  for 
project  development,  $72,500  for  data 
collection  and  analysis,  $12,000  for 
preparing  reports,  $20,000  for  project 
management  and  $21,000  for  overhead. 


Exhibit  3— Project  Costs 


Cost  component 

Total  cost 

Project  Development  . 

Data  Collection  and  Anal- 

$11,000.00 

ysis  . 

72,500.00 

Preparation  of  Reports  ... 

12,000.00 

Project  Management  . 

20,000.00 

Overhead  . 

21,000.00 

Total . 

136,500.00 

Request  for  Comments 

In  accordance  with  the  above-cited 
Paperwork  Reduction  Act  legislation, 
comments  on  AHRQ’s  information 
collection  are  requested  with  regard  to 
any  of  the  following:  (a)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
AHRQ  health  care  research  and  health 
care  information  dissemination 
functions,  including  whether  the 
information  will  have  practical  utility: 
(b)  the  accuracy  of  AHRQ’s  estimate  of 
burden  (including  hours  and  costs)  of 
the  proposed  collection(s)  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 


information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  upon  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  Agency’s  subsequent 
request  for  OMB  approval  of  the 
proposed  information  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated:  October  14,  2008. 

Carolyn  M.  Clancy, 

Director. 

[FR  Doc.  E8-25044  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4160-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Day-0&-0237] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-5960  or  send  an  e- 
mail  to  omb@cdc.gov.  Send  written 


comments  to  CDC  Desk  Officer,  Office  of 
Mcmagement  and  Budget,  Washington, 
DC  or  by  fax  to  (202)  395-6974.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project 

The  National  Health  and  Nutrition 
Examination  Survey  (NHANES) — 
(0920-0237) — Revision — National 
Center  for  Health  Statistics  (NCHS), 
Centers  for  Disease  Control  and 
Prevention  (CDC). 

Background  and  Brief  Description 

Section  306  of  the  Public  Health 
Service  (PHS)  Act  (42  U.S.C.  242k),  as 
amended,  authorizes  that  the  Secretary 
of  Health  and  Human  Services  (DHHS), 
acting  through  NCHS,  shall  collect 
statistics  on  the  extent  andmature  of 
illness  and  disability;  environmental, 
social  and  other  health  hazards;  and 
determinants  of  health  of  the  population 
of  the  United  States.  This  three-year 
clearance  request  includes  the  data 
collection  in  2009  and  2010  and  data 
planning  and  testing  activities  for  2011- 
2012  data  collection. 

The  National  Health  and  Nutrition 
Examination  Survey  (NHANES)  was 
conducted  periodically  between  1970 
and  1994,  and  continuously  since  1999 
by  the  National  Center  for  Health 
Statistics,  CDC.  Almost  19,000  persons 
are  screened,  with  about  5,000 
participants  interviewed  and  examined 
annually.  Participation  in  NHANES  is 
completely  voluntary  and  confidential. 

NHANES  programs  produce 
descriptive  statistics  which  measure  the 


6.3478 
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health  and  nutrition  status  of  the 
general  population.  Through  the  use  of 
questionnaires,  physical  examinations, 
and  laboratory  tests,  NHANES  studies 
the  relationship  between  diet,  nutrition 
and  health  in  a  representative  sample  of 
the  United  States.  NHANES  monitors 
the  prevalence  of  chronic  conditions 
and  risk  factors  related  to  health  such  as 
arthritis,  asthma,  osteoporosis, 
infectious  diseases,  diabetes,  high  blood 
pressure,  high  cholesterol,  obesity, 
smoking,  drug  and  alcohol  use,  physical 
activity,  environmental  exposures,  and 
diet.  NHANES  data  are  used  to  produce 
national  reference  data  on  height. 


weight,  and  nutrient  levels  in  the  blood. 
Results  from  more  recent  NHANES  can 
be  compared  to  findings  reported  from 
previous  surveys  to  monitor  changes  in 
the  health  of  the  U.S.  population  over 
time.  NHANES  continues  to  collect 
genetic  material  on  a  national 
probability  sample  for  future  genetic 
research  aimed  at  understanding  disease 
susceptibility  in  the  U.S.  population. 

NHANES  data  users  include  the  U.S. 
Congress;  the  World  Health 
Organization;  numerous  Federal 
agencies  such  as  the  National  Institutes 
of  Health,  the  Environmental  Protection 
Agency,  and  the  United  States 

Estimated  Annualized  Burden  Hours 


Department  of  Agriculture;  private 
groups  such  as  the  American  Heart 
Association;  schools  of  public  health; 
private  businesses;  individual 
practitioners;  and  administrators. 
NHANES  data  are  used  to  establish, 
monitor,  and/or  evaluate  recommended 
dietary  allowances,  food  fortification 
policies,  environmental  exposures, 
immunization  guidelines  and  health 
education  and  disease  prevention 
programs. 

There  is  no  cost  to  respondents  other 
than  their  time.  The  total  estimated 
annualized  burden  hours  are  49,626. 


Type  of  respondent 

Number  of 
respondents 

NumBfer  of 
responses  per 
respondent 

Average 
burden  per 
response 
(in  hours) 

NHANES  Respondents . 

18,813 

1 

2 

Special  study/pretest  participants . 

4,000 

1 

3 

Dated;  October  17,  2008. 

Maryam  I.  Daneshvar, 

Acting  Reports  Clearance  Officer.  Centers  for 
Disease  Control  and  Prevention. 

IFR  Doc.  E8-25423  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifier:  CMS-R-10,  CMS- 
4040  and  4040SP,  CMS-10130A  and 
10130B,  and  CMS-R-257] 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  &  Medicaid 
Services  (CMS),  Department  of  Health 
and  Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  biuden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  Agency’s  function; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 


be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  BPD-718: 
Advance  Directives  (Medicare  and 
Medicaid);  Use:  Steps  have  been  taken, 
at  both  the  Federal  and  State  level,  to 
afford  greater  opportunity  for  the 
individual  to  participate  in  decisions 
made  concerning  the  medical  treatment 
to  be  received  by  an  adult  patient  in  the 
event  that  the  patient  is  unable  to 
communicate  to  others  a  preference 
about  medical  treatment.  The  individual 
may  make  his  preference  known 
through  the  use  of  an  advance  directive, 
which  is  a  written  instruction  prepared 
in  advance,  such  as  a  living  will  or 
durable  power  of  attorney.  This 
information  is  documented  in  a 
prominent  part  of  the  individual’s 
medical  record.  Advance  directives  as 
described  in  the  Patient  Self- 
Determination  Act  have  increased  the 
individual’s  control  over  decisions 
concerning  medical  treatment.  The 
advance  directives  requirement  was 
enacted  because  Congress  wanted 
individuals  to  know  that  they  have  a 
right  to  make  health  care  decisions  and 
to  refuse  treatment  even  when  they  are 
unable  to  communicate.  Sections  4206 
of  OBRA  ’90  defined  an  advance 
directive  as  a  written  instruction 
recognized  under  State  law  relating  to 
the  provision  of  health  care  when  an 


individual  is  incapacitated  (those 
persons  unable  to  communicate  their 
wishes  regarding  medical  treatment). 

All  States  have  enacted  legislation 
defining  a  patient’s  right  to  make 
decisions  regarding  medical  care, 
including  the  right  to  accept  or  refuse 
medical  or  surgical  treatment  and  the 
right  to  formulate  advance  directives. 
Participating  hospitals,  skilled  nursing 
facilities/nursing  facilities,  home  health 
agencies,  providers  of  home  health  care, 
hospices,  religious  nonmedical  health 
care  institutions,  and  prepaid  or  eligible 
organizations  (including  Health  Care 
Prepayment  Plans  (HCPPs)  and 
Medicare  Advantage  Organizations 
(MAOs)  such  as  Coordinated  Care  Plans, 
Demonstration  Projects,  Chronic  Care 
Demonstration  Projects,  Program  of  All 
Inclusive  Care  for  the  Elderly,  Private 
Fee  for  Service,  and  Medical  Savings 
Accounts)  must  provide  written 
information,  at  explicit  time  frames,  to 
all  adult  individuals  about:  (a)  The  right 
to  accept  or  refuse  medical  or  surgical 
treatments;  (b)  the  right  to  formulate  an 
advance  directive;  (c)  a  description  of 
applicable  State  law  (provided  by  the 
State);  and  (d)  the  provider’s  or 
organization’s  policies  and  procedures 
for  implementing  an  advance  directive. 
Form  Number:  CMS-R-10  (OMB# 
0938-0610);  Frequency:  Yearly;  Affected 
Public:  Business  or  other  for-profits; 
Number  of  Respondents:  35,484;  Total 
Annual  Responses:  19,870,000;  Total 
Annual  Hours:  927,550. 

2.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
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Information  Collection:  Request  for 
Enrollment  in  Supplementary  Medical 
Insurance;  Use:  Section  1836  of  the 
Social  Security  Act  and  42  CFR  407.10 
provide  the  eligibility  requirements  for 
enrollment  in  Supplementary  Medical 
Insurance  (Part  B)  for  individuals  age  65 
and  older  who  are  not  entitled  to 
premium-free  Hospital  Insurance  (Part 
A).  The  form  CMS-4040  is  used  to 
establish  entitlement  to  Part  B  by 
individuals  ineligible  for  Part  A  under 
Title  XVIII  of  the  Social  Security  Act. 
Form  Number:  CMS-4040  and  4040SP 
(OMB#  0938-0245);  Frequency:  Once; 
Affected  Public:  Individuals  and 
households;  Number  of  Respondents: 
10,000;  Total  Annual  Responses: 

10,000;  Total  Annual  Hours:  2,500. 

3.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Federal 
Reimbursement  of  Emergency  Health 
Services  Furnished  to  Undocumented 
Aliens,  section  1011  of  the  Medicare 
Prescription  Drug,  Improvement,  and 
Modernization  Act  of  2003  (MMA)'- 
“Section  1011  Provider  Payment 
Determination”  and  “Request  for 
section  1011  Hospital  On-Call  Payments 
to  Physicians”  Forms;  Use:  Section  1011 
of  the  MMA  requires  that  the  Secretary 
establish  a  process  under  which  eligible 
providers  (certain  hospitals,  physicians 
and  ambulance  providers)  may  request 
payment  for  (claim)  their  otherwise  un¬ 
reimbursed  costs  of  providing  eligible 
services.  The  Secretary  must  make 
quarterly  payments  directly  to  such 
providers.  The  Secretary  must  also 
implement  measures  to  ensure  that 
inappropriate,  excessive,  or  fraudulent 
payments  are  not  made  under  section 
1011,  including  certification  by 
providers  of  the  accuracy  of  their 
requests  for  payment.  The  Section  1011 
Provider  Payment  Determination  and 
the  Request  for  section  1011  Hospital 
On-Call  Payments  to  Physicians  forms 
have  been  established  to  address  the 
statutory  requirements.  Form  Number: 
CMS-10130A  and  10130B  (OMB#  0938- 
0952);  Frequency:  Daily,  Weekly, 
Monthly,  Quarterly  and  Yearly;  Affected 
Public:  Business  or  Other  For-Profits 
and  Not-for-Profit  Institutions;  Number 
of  Respondents:  12,037;  Total  Annual 
Responses:  300,148:  Total  Annual 
Hours:  75,007. 

4.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicare 
Advantage  &  Part  D  Disenrollment 
Requests  Collected  Through  1-800- 
MEDICARE;  Use:  Section  4001  of  the 
Balanced  Budget  Act  of  1997  amended 
the  Social  Security  Act  to  add  section 


1851(c)(1),  through  which  Medicare 
Advantage  elections  are  made  and 
changed.  Section  101  of  the  Medicare 
Prescription  Drug,  Improvement,  and 
Modernization  Act  amended  the  Social 
Security  Act  to  include  section  1860D- 
1(b)(1),  through  which  Medicare 
Prescription  Drug  Plan  enrollments  are 
made  and  changed.  The  disenrollment 
process  offered  at  1-800-MEDICARE 
provides  beneficiaries  with  the  option  of 
submitting  a  disenrollment  request  to  a 
neutral  third  party,  who  then  processes 
the  disenrollment  action  as  a  change  of 
enrollment. 

The  collection  updates:  1.  Continue  to 
allow  Medicare  beneficiaries  to 
disenroll  from  Medicare  Advantage 
plans  by  calling  CMS’  toll-free  call 
center;  2.  Continue  to  allow  Medicare 
beneficiaries  enrolled  in  Medicare 
Prescription  Drug  (Part  D)  Plans  to 
request  disenrollment  from  Medicare 
Prescription  Drug  Plans,  and  3.  Retire 
the  CMS-R-257  Medicare  Advantage 
Disenrollment  Form  given  limited  (zero) 
requests  for  the  paper  form  since  2005. 
The  information  collected  in  the 
disenrollment  process  will  be  used  to 
update  the  Medicare  beneficiary’s 
Health  Insurance  Master  Record  System 
in  order  to  disenroll  the  beneficiary 
from  a  Medicare  Advantage  managed 
care  plan  or  a  Medicare  prescription 
drug  plan  on  a  timely  basis.  Form 
Number:  CMS-R-257  (OMB#  0938- 
0741);  Frequency:  Occasionally; 

Affected  Public:  Individuals  or 
households;  Number  of  Respondents: 
117,000;  Total  Annual  Responses: 
117,000;  Total  Annual  Hours:  19,539. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  the  CMS  Web 
site  address  at  http://www.cms.hhs.gov/ 
Paperw'orkReductionActofl995,  or  e- 
mail  your  request,  including  your 
address,  phone  number,  OMB  number, 
and  CMS  document  identifier,  to 
Paperwork@cms.hhs.gov,  or  call  the 
Reports  Clearance  Office  on  (410)  786- 
1326. 

To  be  assured  consideration, 
comments  and  recommendations  for  the 
proposed  information  collections  must 
be  received  by  the  OMB  desk  officer  at 
the  address  below  no  later  than  5  p.m. 
on  November  24,  2008: 

OMb,  Office  of  Information  and 
Regulatory  Affairs,  Attention:  CMS  Desk 
Officer,  New  Executive  Office  Building, 
Room  10235,  Washington.  DC  20503, 
Fax  Number:  (202)  395-6974. 


Dated:  October  16,  2008. 

Michelle  Shortt, 

Director,  Regulations  Development  Group, 
Office  of  Strategic  Operations  and  Regulatory 
Affairs. 

[FR  Doc.  E8-25204  Filed  10-23-08;  8:45  am] 
BILUNG  CODE  41 20-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifier:  CMS-10036,  CMS- 
10161  and  CMS-1 880/1 882] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  & 

Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  &  Medicaid 
Services  (CMS)  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency’s  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Inpatient 
Rehabilitation  Facility  Patient 
Assessment  Instrument  (IRF-PAI)  data 
and  Supporting  Regulations  in  42  CFR 
412  Subpart  P;  t/se;  This  instrument 
with  its  supporting  manual  is  needed  to 
permit  the  Secretary  of  Health  and 
Human  Services,  and  CMS,  to 
implement  section  1886(j)  of  the  Social 
Security  Act.  The  statute  requires  the 
Secretary  to  develop  a  prospective 
payment  system  for  inpatient 
rehabilitation  facility  services  for  the 
Medicare  program.  This  payment 
system  is  to  cover  both  operating  and 
capital  costs  for  inpatient  rehabilitation 
facility  services.  It  applies  to  inpatient 
rehabilitation  hospitals  as  well  as 
rehabilitation  units  of  acute  care 
hospitals.  CMS  implemented  the 
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inpatient  rehabilitation  facility 
prospective  payment  system  for  cost 
reporting  periods  beginning  on  or  after 
January  1,  2002.  Form  Number:  CMS- 
10036  (OMB#  0938-0842);  Frequency: 
Annually;  Affected  Public:  Business  or 
other  for-profit,  Not-for-profit 
institutions,  State,  Local  or  Tribal 
Governments  and  Federal  Government; 
Number  of  Respondents:  1202;  Total 
Annual  Responses:  396,660;  Total 
Annual  Hours:  337,161. 

2.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  New  Freedom 
Initiative — Web-based  Reporting  System 
for  Grantees;  Use:  CMS  currently  awards 
competitive  grants  to  States  and  other 
eligible  entities  for  the  purpose  of 
designing  and  implementing  effective 
and  enduring  improvements  in¬ 
community-based  long-term  services 
and  support  systems.  CMS  currently 
requires  grantees  to  report  on  a 
quarterly,  semi-annual,  and  or  annual 
basis  depending  upon  the  grant  type. 
CMS  requires  the  information  obtained 
through  web-based  grantee  reporting  for 
two  reasons:  (1)  In  order  to  effectively 
monitor  the  grants;  and,  (2)  To  report  to 
Congress  and  other  interested 
stakeholders  the  progress  and  obstacles 
experienced  by  the  grantees.  The 
grantees  are  the  respondents  to  the  web- 
based  reporting  system.  Form  Number: 
CMS-10161  (OMB#  0938-0979); 
Frequency:  annually,  semi-annually, 
and  quarterly;  Affected  Public:  State, 
Local  or  Tribal  Governments;  Number  of 
Respondents:  17 V,  Total  Annual 
Responses:  428;  Total  Annual  Hours: 
3,764. 

3.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Request  for 
Certification  as  a  Supplier  of  Portable  X- 
ray  Services  and  Portable  X-ray  Survey 
Report  Form  under  the  Medicare/ 
Medicaid  Program  and  Supporting 
Regulations  in  42  CFR  486.100—486.110; 
Use:  The  Medicare  program  requires 
portable  X-ray  suppliers  to  be  surveyed 
for  health  and  safety  standards.  The 
CMS-1882  is  the  survey  form  that 
records  survey  results.  The  CMS-1880 
is  used  by  the  surveyor  to  determine  if 

a  portable  X-ray  applicant  meets  the 
eligibility  requirements.  Form  Numbers: 
CMS-1880/1882  (OMB#  0938-0027); 
Frequency:  Occasionally;  Affected 
Public:  State,  Local  or  Tribal 
Governments;  Number  of  Respondents: 
544;  Total  Annual  Responses:  68;  Total 
Annual  Hours:  4,760. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 


referenced  above,  access  CMS’  Web  site 
at  http://www.cms.hhs.gov/ 
PaperworkReductionActofl995,  or  E- 
mail  your  request,  including  your 
address,  phone  number,  OMB  number, 
and  CMS  document  identifier,  to 
Paperwork@cms.hhs.gov,  or  call  the 
Reports  Clearance  Office  on  (410)  786- 
1326. 

In  commenting  on  the  proposed 
information  collections  please  reference 
the  document  .identifier  or  OMB  control 
number.  To  be  assured  consideration, 
comments  and  recommendations  must 
be  submitted  in  one  of  the  following 
ways  by  December  23,  2008: 

1.  Electronically.  You  may  submit 
your  comments  electronically  to  http:// 
www.regulations.gov.  Follow  the 
instructions  for  “Comment  or 
Submission”  or  “More  Search  Options” 
to  find  the  information  collection 
document(s)  accepting  comments. 

2.  By  regular  mail.  You  may  mail 
written  comments  to  the  following 
address: 

CMS,  Office  of  Strategic  Operations 
and  Regulatory  Affairs,  Division  of 
Regulations  Development,  Attention: 
Document  Identifier/OMB  Control 

Number _ ,  Room  C4-26-05,  7500 

Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  October  16,  2008. 

Michelle  Shortt, 

Director,  Regulations  Development  Group, 
Office  of  Strategic  Operations  and  Regulatory 
Affairs. 

[FR  Doc.  E8-25206  Filed  10-23-08;  8:45  am] 
BILLING  CODE  41 20-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-2896-FN] 

Medicare  and  Medicaid  Programs; 
Conditional  Approval  of  the  Joint 
Commission’s  Continued  Deeming 
Authority  for  Critical  Access  Hospitals 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 

ACTION:  Conditional  Notice  of  Approval. 

SUMMARY:  This  notice  announces  our 
decision  to  conditionally  approve,  with 
a  probationary  period,  the  Joint 
Commission’s  request  for  continued 
recognition  as  a  national  accreditation 
program  for  critical  access  hospitals 
(CAHs)  seeking  to  participate  in  the 
Medicare  or  Medicaid  programs. 

DATES:  Effective  Date:  This  conditional 
notice  of  approval  is  effective  November 


21,  2008  through  November  21,  2011, 
with  a  180-day  probationary  period 
through  May  20,  2009. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Melanson,  (410)  786-0310, 
Patricia  Chmielewski  (410)  786-6899. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  the  Medicare  program,  eligible 
beneficiaries  may  receive  covered 
services  in  a  CAH  provided  certain 
requirements  are  met.  Sections 
1820(c)(2)(B)  and  1861(mm)  of  the 
Social  Security  Act  (the  Act)  establish 
distinct  criteria  for  facilities  seeking 
designation  as  a  CAH.  Under  this 
authority,  the  minimum  requirements 
that  a  CAH  must  meet  to  participate  in 
Medicare  are  set  forth  in  regulations  at 
42  CFR  part  485,  subpart  F  (Conditions 
of  Participation:  Critical  Access 
Hospitals  (CAHs))  which  determine  the 
basis  and  scope  of  CAH  covered 
services.  Conditions  for  Medicare 
payment  for  CAHs  can  be  found  at  42 
CFR  413.70.  Applicable  regulations 
concerning  provider  agreements  are  at 
42  CFR  part  489  (Provider  Agreements 
and  Supplier  Approval)  and  those 
pertaining  to  facility  s’orvey  and 
certification  are  at  part  488,  subparts  A 
and  B. 

A.  Verifying  Medicare  Conditions  of 
Participation 

In  general,  we  approve  a  CAH  for 
participation  in  the  Medicare  program  if 
it  is  participating  as  a  hospital  at  the 
time  it  applies  for  CAH  designation,  and 
it  is  in  compliance  with  parts  482 
(Conditions  of  Participation  for 
Hospitals)  and  485,  subpart  F 
(Conditions  of  Participation:  Critical 
Access  Hospital  (CAHs)). 

For  a  CAH  to  enter  into  a  provider 
agreement,  a  State  survey  agency  must 
certify  that  the  CAH  is  in  compliance 
with  the  conditions  or  standards  set 
forth  in  section  1820  of  the  Social 
Security  Act  and  part  485  of  our 
regulations.  Thereafter,  the  CAH  is 
subject  to  ongoing  review  by  a  State 
survey  agency  to  determine  whether  it 
continues  to  meet  the  Medicare 
requirements.  There  is,  however,  an 
alternative  to  State  compliance  surveys. 
Accreditation  by  a  nationally- 
recognized  accreditation  program  can 
substitute  for  ongoing  State  review. 

Section  1865(b)(1)  of  the  Act  provides 
that,  if  a  provider  entity  demonstrates 
through  accreditation  by  an  approved 
national  accreditation  organization  that 
all  applicable  Medicare  conditions  are 
met  or  exceeded,  we  may  “deem”  those 
provider  entities  as  having  met  the 
requirements.  Accreditation  by  an 
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accreditation  organization  is  voluntary 
and  is  not  required  for  Medicare 
participation. 

If  an  accreditation  organization  is 
recognized  by  the  Secretary  as  having 
standards  for  accreditation  that  meet  or 
exceed  Medicare  requirements,  a 
provider  entity  accredited  by  the 
national  accrediting  body’s  approved 
program  may  be  deemed  to  meet  the 
Medicare  conditions.  A  national 
accreditation  organization  applying  for 
approval  of  deeming  authority  under 
part  488,  subpart  A  must  provide  us 
with  reasonable  assurance  that  the 
accreditation  organization  requires  the 
accredited  provider  entities  to  meet 
requirements  that  are  at  least  as  ■ 
stringent  as  the  Medicare  conditions. 

Our  regulations  concerning  re-approval 
of  accrediting  organizations  are  set  forth 
at  section  §  488.4  and  §  488.8(dK3).  The 
regulations  at  §488.8(d){3)  require 
accreditation  organizations  to  reapply 
for  continued  approval  of  deeming 
authority  every  six  years,  or  sooner  as 
we  determine.  The  Joint  Commission’s 
term  of  approval  as  a  recognized 
accreditation  program  for  CAHs  expires 
November  21,  2008. 

II.  Deeming  Applications  Approval 
Process 

Section  1865(b)(3)(A)  of  the  Act, 
recodified  under  the  Medicare 
Improvements  for  Patients  and 
Providers  Act  of  2008  (Pub.  L.  110-275, 

'  July  15,  2008)(MIPPA)  as  section 
1865(a)(3)(A),  provides  a  statutory 
timetable  to  ensure  that  our  review  of 
deeming  applications  is  conducted  in  a 
timely  manner.  The  Act  provides  us 
with  210  calendar  days  after  the  date  of 
receipt  of  a  complete  application  to 
conduct  our  survey  activities  and 
application  review  process.  Within  60 
days  of  receiving  a  complete 
application,  we  must  publish  a  notice  in 
the  Federal  Register  that  identifies  the 
national  accreditation  body  making  the 
request,  describes  the  request,  and 
provides  no  less  than  a  30-day  public 
comment  period.  At  the  end  of  the  210- 
day  period,  we  must  publish  an 
approval  or  denial  of  the  application. 

III.  Provisions  of  the  Proposed  Notice 
and  Response  to  Comments 

On  May  23,  2008,  we  published  a 
proposed  notice  (73  FR  30107) 
announcing  the  Joint  Commission’s 
request  for  re-approval  as  a  deeming 
organization  for  CAHs.  In  the  proposed 
notice,  we  detailed  our  evaluation 
criteria.  Under  section  1865(b)(2)  of  the 
Act  (now  section  1865(a)(2))and  our 
regulations  at  §  488.4  (Application  and 
reapplication  procedures  for 
accreditation  organizations),  we 


conducted  a  review  of  the  Joint 
Commission  application  in  accordance 
with  the  criteria  specified  by  our 
regulation,  which  include,  but  are  not 
limited  to  the  following: 

•  An  onsite  administrative  review  of 
Joint  Commission’s  (1)  Corporate 
policies;  (2)  financial  and  human 
resources  available  to  accomplish  the 
proposed  surveys;  (3)  procedures  for 
training,  monitoring,  and  evaluation  of 
its  surveyors;  (4)  ability  to  investigate 
and  respond  appropriately  to 
complaints  against  accredited  facilities; 
and,  (5)  survey  review  and  decision¬ 
making  process  for  accreditation; 

•  A  compenison  of  the  Joint 
Commission’s  CAH  accreditation 
standards  to  our  current  Medicare  CAH 
conditions  for  participation;  and, 

•  A  documentation  review  of  the 
Joint  Commission’s  survey  processes  to: 

o  Determine  the  composition  of  the 
•  survey  team,  surveyor  qualifications, 
and  the  ability  of  the  Joint  Commission 
to  provide  continuing  surveyor  training; 

o  Compare  the  Joint  Commission’s 
processes  to  those  of  State  siu^ey 
agencies,  including  survey  frequency, 
and  the  ability  to  investigate  and 
respond  appropriately  to  complaints 
against  accredited  facilities; 

o  Evaluate  the  Joint  Commission’s 
procedures  for  monitoring  providers  or 
suppliers  found  to  be  out  of  compliance 
with  the  Joint  Commission  program 
requirements.  The  monitoring 
procedures  are  used  only  when  the  Joint 
Commission  identifies  noncompliance. 

If  noncompliance  is  identified  through 
validation  reviews,  the  survey  agency 
monitors  corrections  as  specified  at 
§  488.7(d); 

o  Assess  the  Joint  Commission’s 
ability  to  report  deficiencies  to  the 
surveyed  facilities  and  respond  to  the 
facility’s  plan  of  correction  in  a  timely 
manner; 

o  Establish  the  Joint  Commission’s 
ability  to  provide  us  with  electronic 
data  and  reports  necessary  for  effective 
validation  and  assessment  of  the  Joint 
Commission’s  survey  process; 

o  Determine  the  adequacy  of  staff  and 
other  resources; 

o  Review  the  Joint  Commission’s 
ability  to  provide  adequate  funding  for 
performing  required  surveys; 

o  Confirm  the  Joint  Commission’s 
policies  with  respect  to  whether  surveys 
are  announced  or  unannounced;  and, 

o  Obtain  the  Joint  Commission’s 
agreement  to  provide  us  with  a  copy  of 
the  most  current  accreditation  survey 
together  with  any  other  information 
related  to  the  survey  as  we  may  require, 
including  corrective  action  plans. 

In  accordance  with  section 
1865(a)(3)(A)  of  the  Act,  the  May  23, 


2008  proposed  notice  (73  FR  30107)  also 
solicited  public  comments  regarding 
whether  the  Joint  Commission’s 
requirements  met  or  exceeded  the 
Medicare  conditions  of  participation 
(CoPs)  for  CAHs.  We  received  one 
public  comment  in  response  to  our 
proposed  notice. 

Comment:  This  commenter  expressed 
serious  concerns  related  to  the  Joint 
Commission  statutory  deeming 
authority  for  hospitals  set  forth  in 
1865(a)  of  the  Social  Security  Act.  This 
commenter  contends  that  the  Joint 
Commission’s  special  deeming  authority 
for  hospitals  has  led  to  a  significant 
decline  in  hospital  quality. 

Response:  On  July  15,  2008,  Congress 
enacted  MIPPA.  Section  125  of  this  Act 
revoked  the  Joint  Commission’s 
previously  unique  irrevocable  statutory 
deeming  authority  for  hospitals,  and 
includes  a  24-month  transition  period. 
Effective  July  15,  2010,  the  Secretary 
may  recognize  the  Joint  Commission  as 
a  national  accreditation  body  for 
hospitals  based  on  terms  and 
conditions,  and  upon  submission  of 
such  information,  as  the  Secretary  may 
require.  In  order  to  be  considered  for  # 
approval  as  a  nationally  recognized 
accreditation  program  for  hospitals,  the 
Joint  Commission  will  have  to  submit 
an  application  in  accordance  with  our 
requirements  at  §  488.4,  so  that  we  can 
ensure  that  their  requirements  for 
hospital  accreditation  meet  or  exceed 
those  of  Medicare’s.  The  Joint 
Commission’s  hospital  program  will  be 
subject  to  the  same  initial  and  periodic 
CMS  review  as  all  other  accreditation 
organization’s  deemed  programs. 
However,  we  note  that  the  Joint 
Commission  has  always  been  required 
by  section  1865(b)  of  the  Act  (now 
section  1865(a))  to  apply  for  deeming 
authority  for  CAHs,  subject  to  the  same 
terms  and  conditions  as  all  other 
national  accrediting  organizations. 
Consequently,  we  note  that  the 
commenter’s  observations  are  not 
directly  related  to  this  application  for 
continued  deeming  authority  for  CAHs. 
The  Joint  Commission  last  was  granted 
recognition  as  an  approved 
accreditation  organization  for  CAHs  for 
a  six  year  term  effective  November  21, 
2002  (67  FR  54657,  August  23,  2002). 

IV.  Provisions  of  the  Final  Notice 

A.  Differences  Between  the  Joint 
Commission’s  Standards  and 
Requirements  for  Accreditation  and 
Medicare's  Conditions  and  Survey 
Requirements 

We  compared  the  Joint  Commission’s 
accreditation  requirements  and  survey 
process  with  the  Medicare  CAH  CoPs 
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and  survey  process  as  outlined  in  the 
State  Operations  Manual  (SOM).  Our 
review  and  evaluation  of  the  Joint 
Commission’s  deeming  application, 
which  were  conducted  as  described  in 
section  III  of  this  final  notice,  yielded 
the  following: 

•  The  Joint  Commission  amended 
their  policies  to  eliminate  the  use  of 
supplemental  findings.  All  survey 
findings  will  be  identified  as  a 
requirement  for  improvement,  and  will, 
therefore,  require  resolution  through  the 
evidence  of  standards  compliance 
process; 

•  The  Joint  Commission  modified  its 
evidence  of  standards  compliance 
process  (ESC)  to  ensure  that  accepted 
ESCs  contain  the  critical  information 
necessary  to  provide  assurance  that  an 
identified  deficiency  had  been 
adequately  corrected; 

•  The  Joint  Commission  modified  its 
survey  report  to  clearly  identify  whether 
an  identified  deficient  practice 
represented  condition-level 
noncompliance  or  standard-level 
noncompliance; 

•  The  Joint  Commission  developed 
and  conducted  training  on  the  CMS 
documentation  requirements  for  its 
surveyors  to  ensure  that  issues  cited 
would  provide  a  clear  and  detailed 
description  of  the  deficient  practice  and 
relevant  finding; 

•  The  Joint  Commission  modified  its 
policies  regarding  complaint 
investigation  activities  to  comply  with 
the  requirements  at  §  488.4(a)(6)  and 
chapter  five  of  the  SOM; 

•  To  meet  the  Medicare  requirements 
related  to  unannounced  surveys  at 
2700A  of  the  SOM,  the  Joint 
Commission  modified  its  electronic 
application  process  to  no  longer  allow 
the  CAH  to  indicate  “avoid  dates”  or  “a 
ready  month”  in  which  organizations 
could  receive  an  accreditation-survey 
for  deemed  status; 

•  The  Joint  Commission  revised  its 
accreditation  decision  letters  to  ensure 
they  are  accurate  and  contain  all  the 
required  elements  necessary  for  the 
CMS  Regional  Office  to  render  a 
decision  regarding  deemed  status  of  a 
CAH; 

•  The  Joint  Commission  modified  its 
policies  regarding  condition-level 
noncompliance  identified  during  an 
initial  certification  survey  for 
participation  in  Medicare  in  accordance 
with  section  2005A  of  the  SOM; 

•  The  Joint  Commission  added 
language  to  its  standards,  and 
interpretive  guidance  to  address  the 
requirements  at  §  485.610(e)  (off-campus 
and  co-location  requirements)  and 

§  485.635(e)  (rehabilitation  therapy 
services); 


•  To  meet  the  Medicare  requirements 
at  §  485.616(a)  (agreements  with 
network  hospitals),  the  Joint 
Commission  amended  its  standards  to 
include  a  requirement  for  CAHs  that  are 
part  of  a  rural  health  network  to  have  em 
agreement  with  at  least  one  hospital; 

•  To  meet  the  Medicare  requirements 
at  §  485.618(c)(2)  (blood  storage 
facilities)  and  §485.635(c)(4)(i) 
(contractual  and  arranged  services),  the 
Joint  Commission  amended  its 
standards  to  clarify  that  the  governing 
body  must  approve  all  services  provided 
at  the  CAH  through  contractual 
agreements; 

•  To  meet  the  Medicare  requirements 
at  §  485.623(b)(5),  the  Joint  Commission 
revised  several  of  its  elements  of 
performance  (EP)  to  address  the 
ventilation,  lighting,  and  temperature 
control  in  pharmaceutical,  patient  care, 
and  food  preparation  areas; 

•  To  meet  the  Medicare  requirements 
at  §  485.623(c)(1),  the  Joint  Commission 
modified  its  standards  and  EPs  to 
address  training  of  staff  on  handling 
emergencies; 

•  To  meet  the  Medicare  requirements 
at  §  485.623(d)(3),  the  Joint  Commission 
added  language  to  the  appendix  of  the 
CAH  manual  to  clarify  the  provision  of 
waivers  related  to  life  safety  code  (LSC); 

•  To  meet  the  Medicare  requirements 
at  §  485.623(d)(4),  the  Joint  Commission 
added  an  EP  to  address  the  requirement 
that  the  CAH  must  maintain  written 
evidence  of  regular  inspection  and 
approval  by  state  and  local  fire  control 
agencies; 

•  To  meet  the  Medicare  requirements 
at  §  485.623(d)(7),  the  Joint  Commission 
amended  its  crosswalk  to  include 
language  related  to  requirements  of 
alcohol-based  hand  rubs; 

•  The  Joint  Commission  added 
language  to  its  standards  to  address  the 
requirements  at  §  485.627(b)  (disclosure 
of  ownership  and  control); 

•  To  meet  the  Medicare  requirements 
at  §  485.635(d)(2),  the  Joint  Commission 
"added  language  to  its  standards  to 
address  the  requirements  related  to  the 
physician  assistants  (specifically, 
supervision  and  evaluation  of  nursing 
care); 

•  To  meet  the  Medicare  requirements 
at  §  485.639(c),  the  Joint  Commission 
added  language  to  its  standards  to 
address  who  may  administer  anesthesia; 

•  To  meet  the  Medicare  requirements 
of  §  12.25(e),  the  Joint  Commission 
added  language  to  the  CAH  manual  that 
states  that  CAHs  are  not  permitted  to 
have  satellite  facilities; 

•  To  meet  the  Medicare  requirements 
at  §  412.27(a),  the  Joint  Commission 
added  language  to  its  standards  to 


include  provisions  related  to  admission 
of  psychiatric  patients; 

•  To  meet  the  Medicare  requirements 
at  §  412.27(c)(4),  the  Joint  Commission 
added  language  to  its  standards  to 
address  the  requirements  related  to 
progress  notes; 

•  To  meet  the  Medicare  requirements 
at  §  412.27(d)(5),  the  Joint  Commission 
added  language  to  its  standards  to 
address  the  responsibilities  of  the  social 
work  staff; 

•  To  address  the  requirement  that  a 
doctor  manage  or  coordinate  a  patient’s 
general  medical  condition  at 

§  482.12(c)(4),  the  Joint  Commission 
added  language  to  its  standards  for  a 
distinct  part  unit(s)  (DPU); 

•  To  address  the  requirements  related 
to  budget  and  capital  expenditures  at 
§482.12(d)(2)-(5),  the  Joint  Commission 
added  language  to  its  standards  for 
CPUs; 

•  To  address  the  requirements  related 
to  the  governing  body’s  responsibility  to 
review  and  resolve  grievances  at 

§  482.13(a)(2),  the  Joint  Commission 
added  language  to  its  standards  for 
DPUs; 

•  To  address  the  requirements  of  the 
patient’s  right  to  access,  records  at 

§  482.13(d)(2),  the  Joint  Commission 
added  language  to  the  standards  for 
DPUs; 

•  To  address  the  requirements  related 
to  duties  and  privileges  of  the  medical 
staff  at  §  482.22(c)(2),  the  Joint 
Commission  added  language  to  its 
standards  for  DPUs; 

•  To  address  the  requirements  related 
to  autopsies  at  §  482.22(d),  the  Joint 
Commission  added  language  to  its 
standards  for  DPUs;  and, 

•  To  address  the  requirements  related 
to  the  availability  of  a  registered  nurse 
at  §  482.23(b),  the  Joint  Commission 
added  language  to  its  standards  for 
DPUs. 

Since  the  Joint  Commission’s  last 
application  for  deeming  authority  for 
CAHs  in  2002,  CMS  revised  the  CAH 
requirements  August  11,  2004  (60  FR 
49272)  to  include  a  new  condition  at 
§485.647.  This  condition  of 
participation  outlines  the  eligibility 
requirements  for  CAHs  that  wish  to 
have  a  DPU.  Under  this  condition,  a 
CAH  can  provide  inpatient  psychiatric 
or  rehabilitation  services  in  a  DPU  so 
long  as  the  services  furnished  in  this 
DPU  comply  with  the  hospital 
requirements  specified  at  §482,  the 
requirements  for  excluded  hospital 
units  at  §412.25,  and  the  additional 
requirements  at  §  412.27  for  excluded 
psychiatric  units;  and  §§412.29  and 
412.30  for  excluded  rehabilitation  units. 

As  a  result,  tlie  Joint  Commission  had 
to  address  all  of  the  DPU  requirements 
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at  §  485.647,  including  a  crosswalk 
addressing  the  Medicare  hospital  CoPs 
at  §  482,  as  peirt  of  its  application  for 
renewal  of  CAH  deeming  authority. 
Given  the  Joint  Commission’s  unique 
statutory  deeming  authority  for 
hospitals  as  set  forth  in  former  section 
1865(a)  of  the  Act,  the  Joint  Commission 
had  previously  not  been  subject  to  a 
comparability  review  of  its  hospital 
accreditation  program  in  accordance 
with  the  requirements  at  §§  488.4  and 
488.8.  Review  of  the  Joint  Commission 
revised  accreditation  standards  for 
hospitals  revealed  that  significant  gaps 
remain  between  the  Joint  Commission 
standards  and  the  Medicare  hospital 
CoPs. 

In  accordance  with  §  488.8(d)(3), 
every  six  years,  or  sooner  as  determined 
by  CMS,  an  approved  accreditation 
organization  must  reapply  for  continued 
approval  of  deeming  authority.  CMS 
notifies  the  organization  of  the  materials 
the  organization  must  submit  as  part  of 
the  reapplication  procedure.  An 
accreditation  organization  that  is  not 
meeting  the  requirements  of  this 
subpart,  as  determined  through  a 
comparability  review,  must  furnish 
CMS,  upon  request  and  at  any  time, 
with  the  reapplication  materials  CMS 
requests.  CMS  will  establish  a  deadline 
by  which  the  materials  are  to  be 
submitted. 

In  accordance  with  §488.8(f)(3)(i),  if 
we  determine  that  an  AO  has  failed  to 
adopt  requirements  comparable  to  CMS 
requirements,  we  may  grant  a 
conditional  approval  of  the  AO’s 
deeming  authority  for  a  period  of  up  to 
180  days  to  adopt  comparable 
requirements.  Within  60  days  after  the 
end  of  this  period,  CMS  will  make  a 
final  determination  as  to  whether  or  not 
the  Joint  Commission’s  CAH 
accreditation  requirements  are 
comparable  to  CMS  requirements  and 
issue  an  appropriate  notice  that 
includes  reasons  for  our  determination 
no  later  than  July  19,  2009.  If  the  Joint 
Commission  has  not  made 
improvements  acceptable  to  CMS 
during  this  period,  CMS  may  remove 
recognition  of  deemed  authority  for  its 
CAH  program  effective  up  to  30  days 
from  the  date  we  provide  written  notice 
to  the  Joint  Commission  that  its  CAH 
deeming  authority  will  be  removed.  In 
addition,  because  of  our  concern  about 
DPU  standards,  once  the  Joint 
Commission  has  implemented  their 
revised  CAH  DPU  standards,  we  will 
conduct  a  survey  observation  at  the  next 
available  opportunity  to  validate  proper 
application  of  the  standards. 


B.  Term  of  Approval 

Based  on  the  review  and  observations 
described  in  section  III  of  this  final 
notice,  specifically  remaining 
significant  gaps  between  the  Joint 
Commission  hospital  standards  for 
DPUs  and  Medicare  hospital  CoPs.  We 
have  determined  that  the  Joint 
Commission’s  accreditation  standards 
for  CAH  DPUs  require  further  revision 
and  subsequent  review.  We  are 
confident  that  with  additional  time,  the 
Joint  Commission  will  make  the 
necessary  revisions  to  their  DPU 
standards  and  implement  these  revised 
standards  to  ensure  that  the  Joint 
Commission’s  accreditation  program  for 
CAH  DPUs  meets  or  exceeds  the 
Medicare  requirements  as  stated  at 
§  485.  Therefore,  we  conditionally 
approve  the  Joint  Commission  as  a 
national  accreditation  organization  for 
CAHs  that  request  participation  in  the 
Medicare  program,  effective  November 
21,  2008  through  November  21,  2011, 
with  a  180  day  probationary  period 
through  May  20,  2009. 

V.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  35). 

Authority:  Section  1865  of  the  Social 
Security  Act  (42  U.S.C.  1395bb) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program;  No.  93.773,  Medicare — Hospital 
Insurance  Program;  and  No.  93.774, 

Medicare — Supplemental  Medical  Insurance 
Program) 

Dated:  September  11,  2008. 

Kerry  Weems, 

Acting  Administrator,  Centers  for  Medicare 
Sr  Medicaid  Services. 

(FR  Doc.  E8-25193  Filed  10-23-08;  8:45  am) 
BILLING  CODE  41 20-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  foir  Medicare  &  Medicaid 
Services 

[CMS-3205-PN] 

Medicare  Program;  Application  by  the 
American  Association  of  Diabetes 
Educators  (AADE)  for  Recognition  as  a 
National  Accreditation  Organization  for 
Accrediting  Entities  To  Furnish 
Outpatient  Diabetes  Seif-Management 
Training 

agency:  Centers  for  Medicare  & 
Medicare  Services  (CMS),  HHS. 

ACTION;  Proposed  notice. 

SUMMARY:  This  proposed  notice 
announces  the  receipt  of  an  application 
from  the  American  Association  of 
Diabetes  Educators  (AADE)  for 
recognition  as  a  national  accreditation 
program  for  accrediting  entities  that 
wish  to  furnish  outpatient  diabetes  self¬ 
management  training  to  Medicare 
beneficiaries.  The  statute  requires  that 
the  Secretary  publish  a  notice 
identifying  the  national  accreditation 
body  making  the  request,  describing  the 
nature  of  the  request,  and  providing  at 
least  a  30-day  public  comment  period. 
DATES:  To  be  assured  consideration, 
comments  must  be  received  at  one  of 
the  addresses  provided  below  no  later 
than  5  p.m.  on  November  24,  2008. 
ADDRESSES:  In  commenting,  please  refer 
to  file  code  CMS-3205-PN.  Because  of 
staff  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission. 

You  may  submit  comments  in  one  of 
four  ways  (please  choose  only  one  of  the 
ways  listed): 

1.  Electronically.  You  may  submit 
electronic  comments  on  specific  issues 
in  this  regulation  to  http:// 
www.regulations.gov.  Follow  the 
instructions  under  the  more  search 
options  tab. 

2.  By  regular  mail.  You  may  mail 
written  comments  to  the  following 
address  ONLY:  Centers  for  Medicare  & 
Medicaid  Services,  Department  of 
Health  and  Human  Services,  Attention: 
CMS-3205-PN,  P.O.  Box  8016, 
Baltimore,  MD  21244-8016. 

Please  allow  sufficient  time  for  mailed 
comments  to  be  received  before  the 
close  of  the  comment  period. 

3.  By  express  or  overnight  mail.  You 
may  send  written  comments  to  the 
following  address  ONLY:  Centers  for 
Medicare  &  Medicaid  Services, 
Department  of  Health  and  Human 
Services,  Attention:  CMS-3205-PN, 
Mail  Stop  C4-26-05,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 
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4.  By  hand  or  courier.  If  you  prefer, 
you  may  deliver  (by  hand  or  courier) 
your  written  comments  (one  original) 
before  the  close  of  the  comment  period 
to  one  of  the  following  addresses: 

a.  Room  445-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 

SW.,  Washington,  DC  20201. 

(Because  access  to  the  interior  of  the 
Hubert  H.  Humphrey  Building  is  not 
readily  available  to  persons  without 
Federal  Government  identification, 
commenters  are  encouraged  to  leave 
their  comments  in  the  CMS  drop  slots 
located  in  the  main  lobby  of  the 
building.  A  stamp-in  clock  is  available 
for  persons  wishing  to  retain  a  proof  of 
filing  by  stamping  in  and  retaining  an 
extra  copy  of  the  comments  being  filed.) 

b.  7500  Security  Boulevard, 

Baltimore,  MD  21244-1850. 

If  you  intend  to  deliver  your 
comments  to  the  Baltimore  address, 
please  call  telephone  number  (410)  786- 
9994  in  advance  to  schedule  your 
arrival  with  one  of  our  staff  members. 

Comments  mailed  to  the  addresses 
indicated  as  appropriate  for  hand  or 
courier  delivery  may  be  delayed  and 
received  after  the  comment  period. 

For  information  on  viewing  public 
comments,  see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section. 

FOR  FURTHER  INFORMATION  CONTACT:  Joan 
A.  Moliki,  (410)  786-5526. 
SUPPLEMENTARY  INFORMATION: 

Inspection  of  Public  Comments:  All 
comments  received  before  the  close  of 
the  comment  period  me  available  for 
viewing  by  the  public,  including  any 
personally  identifiable  or  confidential 
business  information  that  is  included  in 
a  comment.  We  post  all  comments 
received  before  the  close  of  the 
comment  period  on  the  following  Web 
site  as  soon  as  possible  after  they  have 
been  received:  http:// 
www.reguIations.gov.  Follow  the  search 
instructions  on  that  Web  site  to  view 
public  comments. 

Comments  received  timely  will  also 
be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  at  the  headquarters  of 
the  Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244,  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  4  p.m.  To  schedule  an 
appointment  to  view  public  comments, 
phone  1-800-743-3951. 

I.  Background 

Under  the  Medicare  program,  eligible 
beneficiaries  may  receive  outpatient 
diabetes  self-management  training  when 
ordered  by  the  physician  (or  qualified 


non-physician  practitioner)  treating  the 
beneficiary’s  diabetes,  provided  certain 
requirements  are  met.  We  sometimes 
use  national  accrediting  organizations  to 
determine  whether  an  entity  meets  some 
or  all  of  the  Medicare  requirements 
when  providing  services  for  which 
Medicare  payment  is  made. 

Under  section  1865(a)(1)  of  the  Social 
Security  Act  (the  Act),  a  national 
accreditation  organization  must  have  an 
agreement  in  effect  with  the  Secretary 
and  meet  the  standards  and 
requirements  specified  by  the  Secretary 
in  42  CFR  410,  subpart  H  to  qualify  for 
deeming  authority.  The  regulations 
pertaining  to  application  procedures  for 
national  accreditation  organizations  for 
diabetes  self-management  training  are 
specified  at  §410.142  (CMS  process  for 
approving  national  accreditation 
organizations).  One  of  the  regulations 
requires  national  accreditation 
organizations  applying  for  deeming 
authority  to  provide  us  with  reasonable 
assurance  that  the  accrediting 
organization  requires  accredited  entities 
to  meet  requirements  that  are  at  least  as 
stringent  as  our  requirements. 

We  may  approve  and  recognize  a 
nonprofit  or  not-for-profit  organization 
with  demonstrated  experience  in 
representing  the  interests  of  individuals 
with  diabetes  to  accredit  entities  to 
furnish  training.  The  accreditation 
organization,  after  being  approved  and 
recognized  by  us,  may  accredit  an  entity 
to  meet  one  of  the  sets  of  quality 
standards  in  §  410.144  (Quality 
standards  for  deemed  entities). 

Section-1865(a)(2)  of  the  Act  further 
requires  that  we  review  the  applying 
accreditation  organization  as  follows: 

•  The  organization’s  requirements  for 
accreditation, 

•  Survey  procedures, 

•  Ability  to  provide  adequate 
resources  for  conducting  required 
surveys, 

•  Ability  to  supply  information  for 
use  in  enforcement  activities, 

•  Monitoring  procedures  for 
providers  found  out  of  compliance  with 
the  conditions  or  requirements,  and 

•  Ability  to  provide  us  with  necessary 
data  for  validation. 

We  then  examine  the  national 
accreditation  organization’s 
accreditation  requirements  to  determine 
if  they  meet  or  exceed  the  Medicare 
conditions  as  we  would  have  applied 
them.  Section  1865(a)(3)(A)  of  the  Act 
requires  that  we  publish  a  notice 
identifying  the  national  accreditation 
body  making  the  request  within  30  days 
of  receipt  of  a  completed  application. 
The  notice  must  describe  the  nature  of 
the  request  and  provide  at  least  a  30-day 
public  comment  period.  We  have  210 


days  from  receipt  of  the  request  to 
publish  a  finding  of  approval  or  denial 
of  the  application.  If  we  recognize  an 
accreditation  organization  in  this 
manner,  any  entity  accredited  by  the 
national  accreditation  body’s  CMS- 
approved  program  for  that  service  will 
be  “deemed”  to  meet  the  Medicare 
conditions  for  coverage. 

II.  Provisions  of  the  Proposed  Notice 

The  purpose  of  this  notice  is  to  notify 
the  public  of  the  American  Association 
of  Diabetes  Educators  (AADE’s)  request 
for  the  Secretary’s  approval  of  its 
accreditation  program  for  outpatient 
diabetes  self-management  training 
services.  This  notice  also  solicits  public 
comments  on  the  ability  of  the  AADE  to 
develop  standards  that  meet  or  exceed 
the  Medicare  conditions  for  coverage, 
and  apply  them  to  entities  furnishing 
outpatient  diabetes  self-management 
training. 

Conditions  for  Coverage  and 
Requirements  for  Outpatient  Diabetes 
Seff-Management  Training  Services 

The  regulations  specifying  the 
Medicare  conditions  for  coverage  for 
outpatient  diabetes  self-management 
training  services  are  located  in  42  CFR 
parts  410,  subpart  H.  These  conditions 
implement  section  1861(qq)  of  the  Act, 
which  provides  for  Medicare  Part  B 
coverage  of  outpatient  diabetes  self¬ 
management  training  services  specified 
by  the  Secretary. 

Under  section  1865(a)(2)  of  the  Act 
and  our  regulations  at  §410.142  (CMS 
process  for  approving  national 
accreditation  organizations)  and 
§410.143  (Requirements  for  approved 
accreditation  organizations),  we  review 
cmd  evaluate  a  national  accreditation 
organization  based  on  (but  not 
necessarily  limited  to)  the  criteria  set 
forth  in  §  410.142(b). 

We  may  conduct  on-site  inspections 
of  a  national  accreditation 
organization’s  operations  and  office  to 
verify  information  in  the  organization’s 
application  and  assess  the 
organization’s  compliance  with  its  own 
policies  and  procedures.  The  onsite 
inspection  may  include,  but  is  not 
limited  to,  reviewing  documents, 
auditing  documentation  of  meetings 
concerning  the  accreditation  process, 
evaluating  accreditation  results  or  the 
accreditation  status  decisionmaking 
process,  and  interviewing  the 
organization’s  staff. 

Notice  Upon  Completion  of  Evaluation 

Upon  completion  of  our  evaluation, 
including  evaluation  of  comments 
received  as  a  result  of  this  notice,  we 
will  publish  a  notice  in  the  Federal 
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Register  announcing  the  result  of  our 
evaluation. 

III.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995. 

(44  U.S.C.  Chapter  35) 

IV.  Response  to  Comments 

Because  of  the  large  number  of  public 
comments  we  normally  receive  on 
Federal  Register  documents,  we  are  not 
able  to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  when  we  proceed 
with  a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  not  reviewed  by  the  Office  of 
Management  and  Budget. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare-Hospital 
Insurance  Program;  and  No.  93.774, 
Medicare-Supplementary  Medical  Insurance 
Program) 

Dated:  October  9,  2008. 

Kerry  Weems, 

Acting  Administrator,  Centers  for  Medicare 
&■  Medicaid  Services. 

[FR  Doc.  E8-25195  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-1421-N] 

Medicare  Program;  Plan  To  Transition 
to  a  Medicare  Value-Based  Purchasing 
Program  for  Physician  and  Other 
Professional  Services:  Listening 
Session,  December  9, 2008 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
listening  session  being  conducted  as 
part  of  the  development  of  a  plan  for  the 
transition  to  a  value-based  purchasing 
program  for  physician  and  other 
professional  services  as  required  by 
section  131(d)  of  the  Medicare 
Improvements  for  Patients  and 
Providers  Act  of  2008  (MIPPA).  The 


purpose  of  the  listening  session  is  to 
solicit  comments  on  an  issues  paper  that 
will  present  the  range  of  issues  being 
considered  for  plan  development. 
Physici^s,  physician  associations,  and 
all  others  interested  in  the  pursuit  of 
new  payment  approaches  to  enhance 
the  quality  and  efficiency  of  physician 
and  other  professional  services  are 
invited  to  participate,  in  person  or  by 
calling  in  to  the  teleconference.  The 
issues  paper  will  be  posted  on  the  CMS 
Web  site  Physician  Center  Spotlights  at 
http://www.cms.hhs.gov/center/ 
physician.asp  no  later  than  November 
28,  2008.  The  issues  identified  and 
discussed  during  this  meeting  will  assist 
us  in  developing  options  for  the  plan. 
The  meeting  is  open  to  the  public,  but 
attendance  is  limited  to  space  and 
teleconference  lines  available. 

DATES:  Meeting  Date:  The  listening 
session  will  be  held  on  Tuesday, 
December  9,  2008  from  10  a.m.  until  4 
p.m.  e.s.t. 

Deadline  for  Meeting  Registration  and 
Request  for  Special  Accommodations: 
Registration  opens  on  Monday,  October 
27,  2008.  Registration  must  be 
completed  by  5  p.m.  e.s.t.  Tuesday, 
December  2,  2008.  Requests  for  special 
accommodations  must  be  received  by  5 
p.m.  e.s.t.  on  Tuesday,  December  2, 

2008. 

Deadline  for  Submission  of  Written 
Comments  or  Statements:  Written 
comments  or  statements  on  the  issues 
paper  may  be  sent  via  mail,  fax,  or 
electronically  to  the  address  specified  in 
the  ADDRESSES  section  of  this  notice  and 
must  be  received  by  5  p.m.  e.s.t.  on 
Tuesday,  December  16,  2008. 

ADDRESSES:  Meeting  Location:  The 
listening  session  will  be  held  in  the 
main  auditorium  of  the  Central  Building 
of  the  Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850. 

Registration  and  Special 
Accommodations:  Persons  interested  in 
attending  the  meeting  or  participating 
by  teleconference  must  register  by 
completing  the  on-line  registration  via 
the  CMS  Web  site  at  http:// 
registration.intercall.com/go/cms2. 
Individuals  who  require  special 
accommodations  should  send  an  e-mail 
request  to  mpf@cms.hhs.gov  or  via 
regular  mail  to  Robin  Phillips  at  the 
address  specified  in  the  FOR  FURTHER 
INFORMATION  section  of  this  notice. 

Written  Comments  or  Statements: 
Written  comments  or  statements  may  be 
sent  via  e-mail  to 

PhysicianVSP@cms.hhs.gov,  faxed  to 
410-786-8005;  or  sent  via  regular  mail 
to;  Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Boulevard, 


Baltimore,  MD  21244-1850,  Mail  Stop 
C5-15-02,  Attn;  Physician  VBP 
comments. 

All  persons  planning  to  make  a 
statement  in  person  at  the  listening 
session  are  urged  to  submit  statements 
in  writing  during  the  listening  session 
and  should  subsequently  submit  the 
information  electronically  by  the 
timeframe  specified  in  the  DATES  section 
of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  regarding  the 
December  9,  2008  listening-session 
contact  Robin  Phillips,  410-786-3010  in 
the  Provider  Communications  Group. 
You  may  also  send  inquiries  about  Ais 
listening  session  via  e-mail  to 
mpf@cms.hhs.gov  or  via  regular  mail  at 
Centers  for  Medicare  &  Medicaid 
Services,  Mail  Stop  C4-13-07,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850. 

I.  Background 

Section  131(d)  of  the  Medicare 
Improvements  for  Patients  and 
Providers  Act  of  2008  (MIPPA),  enacted 
on  July  15,  2008,  requires  the  Secretary 
of  the  Department  of  Health  and  Human 
Services  to  develop  a  plan  to  transition 
to  a  value-based  purchasing  (VBP) 
program  for  Medicare  payment  for 
covered  professional  services.  It  also 
requires  the  Secretary  to  submit  a 
Report  to  Congress  no  later  than  May  1, 
2010,  containing  the  plan  with 
recommendations  for  legislation  and 
administrative  action  that  the  Secretary 
deems  appropriate. 

We  have  created  an  internal  Physician 
VBP  Workgroup  that  is  charged  with 
developing  the  plan.  The  workgroup  is 
organized  into  four  subgroups  to 
address  the  major  components  of  the 
plan:  (1)  Measures:  (2)  data 
infrastructure  and  reporting:  (3) 
incentive  methodology;  and  (4)  public 
reporting.  The  CMS  workgroup  will 
identify  key  issues  in  each  component 
to  create  the  issues  paper,  prepare  a  set 
of  design  options  that  take  into 
consideration  the  findings  from  the 
listening  session  and  comments  on  the 
issues  paper,  narrow  the  set  of  design 
options  to  prepare  a  draft  plan,  and 
develop  the  final  plan  that  will  be 
submitted  in  a  Report  to  Congress.  The 
process  of  plan  development  began  in 
September  2008  and  is  intended  to  be 
completed  in  time  for  submission  of  the 
Report  to  Congress  (which  is  due  no 
later  than  May  1,  2010).  The  December 
listening  session  and  perhaps  other 
sessions  will  be  hosted  to  solicit 
comments  from  physicians  and  other 
health  professionals  on  outstanding 
design  questions  associated  with 
development  of  the  plan. 
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n.  Listening  Session  Format 

The  listening  session  will  be  held  on 
December  9,  2008  to  consider  the  key 
design  issues  raised  in  the  issues  paper. 
The  session  will  begin  at  10  a.m.  e.s.t. 
with  an  overview  of  the  objectives  for 
the  session  and  a  brief  summary  of  the 
approach  to  developing  the  plan. 
Beginning  at  approximately  10:30  a.m. 
e.s.t.  the  remainder  of  the  meeting  will 
be  devoted  to  presenting  and  receiving 
comments  on  key  design  and  policy 
issues  in  each  of  the  major  components 
of  the  plan:  (1)  Measures;  (2)  data 
infrastructure  and  reporting:  (3) 
incentive  methodology;  and  (4)  public 
reporting.  The  agenda  will  provide 
opportunities  for  brief  2-minute 
comments  on  each  of  the  key  issues 
from  on-site  session  attendees.  As  time 
allows,  telephone  participants  will  also 
have  the  opportunity  to  provide  brief  2- 
minute  comments.  A  lunch  break  will 
occur  from  approximately  12:30  p.m. 
e.s.t.  to  1:15  p.m.  e.s.t.  The  meeting  will 
conclude  by  4  p.m.  e.s.t.  with  brief 
comments  on  next  steps. 

III.  Registration  Instructions 

For  security  reasons,  any  persons 
wishing  to  attend  this  meeting  must 
register  by  the  date  listed  in  the  DATES 
section  of  this  notice.  Persons  interested 
in  attending  the  meeting  or  participating 
by  teleconference  must  register  by 
completing  the  on-line  registration  via 
the  CMS  Web  site  at  http:// 
registration.intercaII.com/go/cms2.  The 
on-line  registration  system  will  generate 
a  confirmation  page  to  indicate  the 
completion  of  your  registration.  Please 
print  this  page  as  your  registration 
receipt. 

Individuals  may  also  participate  in 
the  listening  session  by  teleconference. 
Registration  is  required  as  the  number  of 
call-in  lines  will  be  limited.  The  call-in 
number  will  be  provided  upon 
confirmation  of  registration. 

An  audio  download  of  the  listening 
session  will  be  available  within  72 
hours  after  completion  of  the  listening 
session  through  the  CMS  Web  site 
Physician  Center  Spotlights  at  http:// 
wvi'w. cms.hhs.gov/center/physician.asp. 

IV.  Security,  Building,  and  Parking 
Guidelines 

This  meeting  will  be  held  in  a  Federal 
government  building;  therefore.  Federal 
security  measures  are  applicable.  In 
planning  your  arrival  time,  we 
recommend  allowing  additional  time  to 
clear  security.  The  on-site  check-in  for 
visitors  will  begin  at  9:15  a.m.  e.s.t. 
Please  allow  sufficient  time  to  complete 
security  checkpoints. 

Security  measures  include  the 
following: 


•  Presentation  of  government-issued 
photographic  identification  to  the 
Federal  Protective  Service  or  Guard 
Service  personnel. 

•  Interior  and  exterior  inspection  of 
vehicles  (this  includes  engine  and  trunk 
inspection)  at  the  entrance  to  the 
grounds.  Parking  permits  and 
instructions  will  be  issued  after  the 
vehicle  inspection. 

•  Passing  through  a  metal  detector 
and  inspection  of  items  brought  into  the 
building.  We  note  that  all  items  brought 
to  CMS,  whether  personal  or  for  the 
purpose  of  demonstration  or  to  support 
a  demonstration,  are  subject  to 
inspection. 

We  cannot  assume  responsibility  for 
coordinating  the  receipt,  transfer, 
transport,  storage,  set-up,  safety,  or 
timely  arrival  of  any  personal 
belongings  or  items  used  for 
demonstration  or  to  support  a 
demonstration. 

Note:  Individuals  who  are  not  registered  in 
advance  will  not  be  permitted  to  enter  the 
building  and  will  be  unable  to  attend  the 
meeting.  The  public  may  not  enter  the 
building  earlier  than  45  minutes  prior  to  the 
convening  of  the  meeting. 

All  visitors  must  be  escorted  in  areas 
other  than  the  lower  and  first  floor 
levels  in  the  Central  Building.  Seating 
capacity  is  limited  to  the  first  250 
registrants. 

Authority:  Section  131(d)  The  Medicare 
Improvements  for  Patients  and  Providers  Act 
of  2008. 

Dated:  October  9,  2008. 

Kerry  Weems, 

Acting  Administrator,  Centers  for  Medicare 
&■  Medicaid  Services. 

(FR  Doc.  E8-24900  Filed  10-23-08;  8:45  am] 
BILLING  CODE  41 20-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-1559-N] 

Medicare  Program;  Meeting  of  the 
Practicing  Physicians  Advisory 
Council,  December  8,  2008 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
quarterly  meeting  of  the  Practicing 
Physicians  Advisory  Council  (the 
Council).  The  Council  will  meet  to 
discuss  certain  proposed  changes  in 
regulations  and  manual  instructions 
related  to  physicians’  services,  as 


identified  by  the  Secretary  of  Health  and 
Human  Services.  This  meeting  is  open 
to  the  public. 

DATES:  Meeting  Date:  Monday, 

December  8,  2008,  from  8:30  a.m.  to  5 
p.m.  e.s.t. 

Deadline  for  Registration  without  Oral 
Presentation:  Thursday,  December  4, 
2008, 12  noon,  e.s.t. 

Deadline  for  Registration  of  Oral 
Presentations:  Friday,  November  21, 
2008,  12  noon,  e.s.t. 

Deadline  for  Submission  of  Oral 
Remarks  and  Written  Comments: 
Wednesday,  November  26,  2008, 12  . 
noon,  e.s.t. 

Deadline  for  Requesting  Special 
Accommodations:  Monday,  December  1, 
2008,  12  noon,  e.s.t. 

ADDRESSES:  Meeting  Location:  The 
meeting  will  be  held  in  Room  505A,  in 
the  Hubert  H.  Humphrey  Building,  200 
Independence  Avenue,  SW., 

Washington,  DC  20201. 

Submission  of  Testimony: 

Testimonies  should  be  mailed  to  Kelly 
Buchanan,  Designated  Federal  Official 
(DFO),  Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Boulevard,  Mail 
stop  C4-13-07,  Baltimore,  MD  21244- 
1850,  or  contact  the  DFO  via  e-mail  at 
PPAC&_hhs@cms.hhs.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kelly  Buchanan,  DFO,  (410)  786-6132, 
or  e-mail  PPAC_hhs@cms.hhs.gov. 

News  media  representatives  must 
contact  the  CMS  Press  Office,  (202)  690- 
6145.  Please  refer  to  the  CMS  Advisory 
Committees’  Information  Line  (1-877- 
449-5659  toll  free),  (410)  786-9379 
local)  or  the  Internet  at  http:// 
www.cms.hhs.gov/home/ 
regsguidance.asp  for  additional 
information  and  updates  on  committee 
activities. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act, 
this  notice  announces  the  quarterly 
meeting  of  the  Practicing  Physicians 
Advisory  Council  (the  Council).  The 
Secretary  of  Health  and  Human  Services 
(the  Secretary)  is  mandated  by  section 
1868(a)(1)  of  the  Social  Security  Act  (the 
Act)  to  appoint  a  Practicing  Physicians 
Advisory  Council  based  on  nominations 
submitted  by  medical  organizations 
representing  physicians.  The  Council 
meets  quarterly  to  discuss  certain 
proposed  changes  in  regulations  and 
manual  instructions  related  to  physician 
services,  as  identified  by  the  Secretary. 
To  the  extent  feasible  and  consistent 
with  statutory  deadlines,  the  Council’s 
consultation  must  occur  before  Federal 
Register  publication  of  the  proposed 
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changes.  The  Council  submits  an  annual 
report  on  its  recommendations  to  the 
Secretary  and  the  Administrator  of  the 
Centers  for  Medicare  &  Medicaid 
Services  (CMS)  not  later  thaU  December 
31  of  each  year. 

The  Council  consists  of  15  physicians, 
including  the  Chair.  Members  of  the 
Council  include  both  participating  and 
nonparticipating  physicians,  and 
physicians  practicing  in  rural  and 
underserved  urban  areas.  At  least  11 
members  of  the  Council  must  be 
physicians  as  described  in  section' 
1861(r)(l)  of  the  Act;  that  is.  State- 
licensed  doctors  of  medicine  or 
osteopathy.  The  remaining  4  members 
may  include  dentists,  podiatrists, 
optometrists,  and  chiropractors. 

Members  serve  for  overlapping  4-year 
terms. 

Section  1868(a)(2)  of  the  Act  provides 
that  the  Council  meet  quarterly  to 
discuss  certain  proposed  changes  in 
regulations  and  manual  issuances  that 
relate  to  physicians’  services,  identified 
by  the  Secretary.  Section  1868(a)(3)  of 
the  Act  provides  for  payment  of 
expenses  and  per  diem  for  Council 
members  in  the  same  manner  as 
members  of  other  advisory  committees 
appointed  by  the  Secretary.  In  addition 
to  making  these  payments,  the 
Department  of  Health  and  Human 
Services  and  CMS  provide  management 
and  support  services  to  the  Council.  The 
Secretary  will  appoint  new  members  to 
the  Council  from  among  those 
candidates  determined  to  have  the 
expertise  required  to  meet  specific 
agency  needs  in  a  manner  to  ensure 
appropriate  balance  of  the  Council’s 
membership. 

The  Council  held  its  first  meeting  on 
May  11, 1992.  The  current  members  are: 
Vincent  J.  Bufalino,  M.D.,  Chairperson; 
M.  Leroy  Sprang,  M.D.;  Karen  S. 
Williams,  M.D.;  Joseph  A.  Giaimo,  D.O.; 
Jonathan  E.  Siff,  M.D.,  MBA;  John  E. 
Arradondo,  M.D.,  MPH;  Fredrica  E. 
Smith,  M.D.;  Pamela  A.  Howard,  M.D.; 
Tye  J.  Ouzounian,  M.D.;  Christopher  J. 
Standaert,  M.D.;  Arthur  D.  Snow,  Jr., 
M.D.;  Gregory  J.  Przybylski,  M.D.;  Jeffrey 
A.  Ross,  DPM,  M.D.;  Roger  L.  Jordan, 
O.D.;  and  Janice  A.  Kirsch,  M.D. 

II.  Meeting  Format  and  Agenda 

The  meeting  will  commence  with  the 
Council’s  Executive  Director  providing  a 
status  report,  and  the  CMS  responses  to 
the  recommendations  made  by  the 
Council  at  the  August  18,  2008  meeting, 
as  well  as  prior  meeting 
recommendations.  Additionally,  an 
update  will  be  provided  on  the 
Physician  Regulatory  Issues  Team.  In 
accordance  with  the  Council  charter,  we 


are  requesting  assistance  with  the 
following  agenda  topics: 

•  Physician  Fee  Schedule  Final  Rule. 

•  Outpatient  Prospective  Payment 
System,  (OPPS)/ Ambulatory  Surgical 
Center  (ASC)  Fee  Schedule  Final  Rule. 

•  Stark  Reform. 

•  Value  Based  Pvurchasing-Efficiency 
Measures. 

•  CMS-FDA  Collaboration. 

•  Medically  Unlikely  Edits  (MUE) 
Update. 

For  additional  information  and 
clarification  on  these  topics,  contact  the 
DFO  as  provided  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
notice.  Individual  physicians  or  medical 
organizations  that  represent  physicians 
wishing  to  present  a  5-minute  oral 
testimony  on  agenda  issues  must 
register  with  the  DFO  by  the  date  listed 
in  the  DATES  section  of  this  notice. 
Testimony  is  limited  to  agenda  topics 
only.  The  number  of  oral  testimonies 
may  be  limited  by  the  time  available.  A 
written  copy  of  the  presenter’s  oral 
remarks  must  be  submitted  to  the  DFO 
for  distribution  to  Council  members  for 
review  before  the  meeting  by  the  date 
listed  in  the  DATES  section  of  this  notice. 
Physicians  and  medical  organizations 
not  scheduled  to  speak  may  also  submit 
written  comments  to  the  DFO  for 
distribution  by  the  date  listed  in  the 
DATES  section  of  this  notice. 

III.  Meeting  Registration  and  Security 
Information 

The  meeting  is  open  to  the  public,  but 
attendance  is  limited  to  the  space 
available.  Persons  wishing  to  attend  this 
meeting  must  register  by  contacting  the 
DFO  at  the  address  listed  in  the 
ADDRESSES  section  of  this  notice  or  by 
telephone  at  the  number  listed  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice  by  the  date 
specified  in  the  DATES  section  of  this 
notice. 

Since  this  meeting  will  be  held  in  a 
Federal  Government  Building,  the 
Hubert  H.  Humphrey  Building,  Federal 
security  measures  are  applicable.  In 
planning  your  arrival  time,  we 
recommend  allowing  additional  time  to 
clear  secmity.  To  gain  access  to  the 
building,  participants  will  be  required 
to  show  a  government-issued  photo 
identification  (for  example,  driver’s 
license  or  passport),  and  must  be  listed 
on  an  approved  security  list  before 
persons  are  permitted  entrance.  Persons 
not  registered  in  advance  will  not  be 
permitted  into  the  Hubert  H.  Humphrey 
Building  and  will  not  be  permitted  to 
attend  the  Council  meeting. 

All  persons  entering  the  building 
must  pass  through  a  metal  detector.  In 
addition,  all  items  brought  to  the  Hubert 


H.  Humphrey  Building,  whether 
personal  or  for  the  purpose  of 
presentation,  are  subject  to  inspection. 
We  cannot  assume  responsibility  for 
coordinating  the  receipt,  transfer, 
transport,  storage,  set-up,  safety,  or 
timely  arrival  of  any  personal 
belongings  or  items  used  for  the  purpose 
of  presentation. 

Individuals  requiring  sign  language 
interpretation  or  other  special 
accommodation  must  contact  the  DFO 
via  the  contact  information  specified  in 
the  FOR  FUTHER  INFORMATION  CONTACT 
section  of  this  notice  by  the  date  listed 
in  the  DATES  section  of  this  notice. 

Authority:  (Section  1868  of  the  Social 
Security  Act  (42  U.S.C.  1395ee)  and  section 
10(a)  of  Pub.  L.  92^63  (5  U.S.C.  App.  2, 
section  10(a)).) 

Dated:  October  9,  2008. 

Kerry  Weems, 

Acting  Administrator,  Cen  ters  for  Medicare 
S-  Medicaid  Services. 

[FR  Doc.  E8-24898  Filed  10-23-08;  8:45  am) 
BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-2008-N-0S53] 

Agency  Information  Coiiection 
Activities;  Proposed  Coiiection; 
Comment  Request;  Survey  to  Evaiuate 
the  Effectiveness  of  Mississippi  Delta 
Fish  Advisories 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
a  voluntary  consumer  survey  of  fishing 
and  fish  consumption  habits  in  the 
Mississippi  Delta. 

DATES:  Submit  written  or  electronic 
Comments  on  the  collection  of 
information  by  December  23,  2008. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.reguIations.gov.  Submit  written 
comments  on  the  collection  of 
information  to  the  Division  of  Dockets 
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Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonna  Capezzuto,  Office  of  Information 
Management  (HFA-710),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-796-3794. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  {44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
“Collection  of  information”  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on  these  topics:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  FDA’s  functions,  including  whether 
the  information  will  have  practical 
utility;  (2)  the  accuracy  of  FDA’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 


of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Survey  to  Evaluate  the  Effectiveness  of 
Mississippi  Delta  Fish  Advisories 

The  proposed  survey  will  gather 
information  about  fishing  and  fish 
consumption  habits  in  the  Mississippi 
Delta  region,  as  well  as  the  respondents’^ 
awareness  and  understanding  of  the 
Regional  Delta  Advisory  (RDA)  issued 
by  the  Mississippi  Department  of 
Environmental  Quality.  Under  section 
903(b)(2)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  393(b)(2)),  FDA 
is  authorized  to  conduct  research 
relating  to  foods  and  to  conduct 
educational  and  public  information 
programs  relating  to  the  safety  of  the 
nation’s  food  supply.  In  June  2005,  the 
Environmental  Protection  Agency’s 
(EPA)  Office  of  Water  and  FDA’s  Center 
for  Food  Safety  and  Applied  Nutrition 
finalized  a  Memorandum  of 
Understanding  (MOU)  to  enhance 
collaboration  between  FDA  and  EPA 
regarding  environmental  contaminants 
in  fish  and  shellfish  and  the  safety  of 
fish  and  shellfish  for  U.S.  consumers. 
The  MOU  is  available  at  http:// 
www.epa.gov/waterscience/fish/files/ 
moufdaepa.pdf. 

The  proposed  study  is  phase  two  of  a 
two  phase  study  designed  to  determine 
whether  existing  fish  consumption 
recommendations  issued  by  tbe  state  of 
Mississippi  are  adequately  protecting 
sport  and  subsistence  consumers  of  fish 
harvested  from  Delta  waters.  The  final 
report  of  phase  one,  entitled 
“Recommended  Study  Design  for  a 
Survey  to  Evaluate  the  Effectiveness  of 
Mississippi  Delta  Fish  Advisories,”  is 
available  at  http:/ /ww\A’.epa.gov/ 
waterscience/fish/technical/ms- 
delta.html.  Based  on  the  report  cited 
here,  FDA  is  conducting  the  proposed 
survey  on  behalf  of  EPA  to  evaluate  the 
effectiveness  of  the  Mississippi  Delta 


Fish  Advisories.The  proposed  surv'ey 
will  collect  information  on  the  extent  to 
which  Delta  sport  and  subsistence 
fishermen  and  their  families  are  aware 
of  the  RDA  and  its  recommendations 
and  the  extent  to  which  the  respondents 
have  changed  their  fish  consumption 
behaviors  as  a  result  of  the  advisory. 

The  survey  will  also  document  specific 
behavior  changes  resulting  from  the 
RDA,  such  as  increases  or  decreases  in 
the  amount  of  locally  harvested  fish 
consumed,  changes  in  methods  of  fish 
preparation,  and  consumption  or 
avoidance  of  specific  species  of  fish. 

Results  of  the  survey  will  provide 
EPA  information  about  fishing  and  fish 
consumption  habits  in  the  Mississippi 
Delta  region,  as  well  as  the  respondents’ 
awareness  and  understanding  of  the 
RDA. 

The  respondents  will  be  selected  from 
four  counties  in  the  Mississippi  Delta 
region.  Counties  were  selected  to 
include  a  mix  of  rural  and  non-rural 
areas  and  areas  with  major  water 
resources  affected  by  the  advisory.  The 
selected  counties  are  Coahoma,  Holmes, 
Leflore,  and  Washington.  Only  the  part 
of  Holmes  County  that  is  within  the 
advisory  area  will  be  included  in  the 
survey. 

The  total  sample  will  include  400  on- 
the-banks  interviews  and  600  household 
interviews  of  sport  and  subsistence 
fishers  who  harvest  noncommercial  fish 
from  the  Mississippi  Delta  advisory 
area,  and  individuals  in  the  Mississippi 
Delta  area  who  consume  wild-caught 
fish  from  the  advisory  area.  FDA 
estimates  that  the  survey  will  take 
approximately  18  minutes  to  complete, 
for  a  total  burden  of  300  hours  (1,000  x 
0.3  =  300). 

FDA  will  conduct  6  cognitive 
interviews  and  20  pretests  prior  to 
fielding  the  survey,  for  a  total  additional 
burden  of  16  hours. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


Activity 

No.  of 

Respondents 

Annual  Frequency  ; 
per  Response  '  | 

Total  Annual 
Responses  ' 

Hours  per 
Response 

Total  Hours 

Cognitive  Interviews 

6 

1 

i  6 

1 

6 

Pretest 

20 

1 

20 

}  0-5 

10 

Survey 

1,000 

1  1 

1  1,000 

I  .30 

300 

Total 

I  316 

’  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


FDA’s  burden  estimate  is  based  on  the 
agency’s  prior  experience  with  surveys 
similar  to  the  proposed  survey. 


Please  note  that  on  January  15,  2008, 
the  FDA  Division  of  Dockets 
Management  Web  site  transitioned  to 


the  Federal  Dockets  Management 
System  (FDMS).  FDMS  is  a 
Government-wide,  electronic  docket 
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management  system.  Electronic 
comments  or  submissions  will  be 
accepted  by  FDA  only  through  FDMS  at 
http://www.regulations.gov. 

Dated:  October  20,  2008. 

Jeffrey  Shuren, 

Associate  Commissioner  for  Policy  and 
Planning. 

[FR  Doc.  E8-25472  Filed  10-23-08;  8:45  am] 
BILLING  CODE  41 60-01 -S 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-2008-N-0038] 

Dermatoiogic  and  Ophthalmic  Drugs 
Advisory  Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Dermatologic 
and  Ophthalmic  Drugs  Advisory 
Committee. 

General  Function  of  the  Committee: 

To  provide  advice  and 
recommendations  to  the  agency  on 
FDA’s  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  December  5,  2008,  from  8  a.m. 
to  5  p.m. 

Location:  Hilton  Washington  DC/ 
Rockville,  Plaza  Ballrooms,  1750 
Rockville  Pike,  Rockville,  MD.  The  hotel 
phone  number  is  301-468-1100. 

Contact  Person:  Yvette  Waples,  Center 
for  Drug  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administration, 

5600  Fishers  Lane  (for  express  delivery, 
5630  Fishers  Lane,  rm.  1093),  Rockville, 
MD  20857,  301-827-7001,  FAX:  301- 
827-6778,  e-mail; 
yvette.waples@fda.hhs.gov,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  301—451- 
2534.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting.  A  notice  in  the  Federal 
Register  about  last  minute  modifications 
that  impact  a  previously  announced  » 
advisory  committee  meeting  cannot 
always  be  published  quickly  enough  to 
provide  timely  notice.  Therefore,  you 
should  always  check  the  agency’s  Web 
site  and  call  the  appropriate  advisory 
committee  hot  line/phone  line  to  learn 
about  possible  modifications  before 
coming  to  the  meeting. 


Agenda:  The  committee  will  discuss 
new  drug  application  (NDA)  22-308, 
besifloxacin  ophthalmic  solution, 

Bausch  &  Lomb,  Inc.,  proposed  for  the 
treatment  of  bacterial  conjunctivitis  and 
NDA  22-369,  bimatoprost  ophthalmic 
solution,  0.03%,  Allergan,  Inc., 
proposed  for  the  treatment  of 
hypotrichosis  of  the  eyelids. 

FDA  intends  to  make  background 
material  available  to  the  public  no  later 
than  2  business  days  before  the  meeting. 
If  FDA  is  unable  to  post  the  background 
material  on  its  Web  site  prior  to  the 
meeting,  the  background  material  will 
be  made  publicly  available  at  the 
location  of  the  advisory  committee 
meeting,  and  the  background  material 
will  be  posted  on  FDA’s  Web  site  after 
the  meeting.  Background  material  is 
available  at  http://www.fda.gov/ohrms/ 
dockets/ac/acmenu.htm,  click  on  the 
year  2008  and  scroll  down  to  the 
appropriate  advisory  committee  link. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  on  or  before  November  19,  2008. 
Oral  presentations  from  the  public  will 
be  scheduled  between  approximately 
10:40  a.m.  and  11:10  a.m.  and  between 
approximately  3:30  p.m.  and  4  p.m. 
Those  desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation  on  or  before 
November  10,  2008.  Time  allotted  for 
each  presentation  may  be  limited.  If  the 
number  of  registrants  requesting  to 
speak  is  greater  than  can  he  reasonably 
accommodated  during  the  scheduled 
open  public  hearing  session,  FDA  may 
conduct  a  lottery  to  determine  the 
speakers  for  the  scheduled  open  public 
hearing  session.  The  contact  person  will 
notify  interested  persons  regarding  their 
request  to  speak  hy  November  12,  2008. 

Persons  attending  FDA’s  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  John 
Lauttman  at  301-827-7001,  at  least  7 
days  in  advance  of  the  meeting. 

FDA  is  committed  to  the  orderly 
conduct  of  its  advisory  committee 


meetings.  Please  visit  our  Web  site  at 
http://www.fda.gov/oc/advisory/ 
default.htm  for  procedures  on  public 
conduct  during  advisory  committee 
meetings. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  October  16,  2008. 

Randall  W.  Lutter, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  E8-25470  Filed  10-23-08;  8:45  am] 
BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-2008-N-0038] 

Peripheral  and  Central  Nervous 
System  Drugs  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Peripheral  and 
Central  Nerv'ous  System  Drugs  Advisory 
Committee. 

Genera]  Function  of  the  Committee: 

To  provide  advice  and 
recommendations  to  the  agency  on 
FDA’s  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  January  7  and  8,  2009,  from  8 
a.m.  to  5  p.m. 

Location:  Jlilton  Washington  DC/ 
Rockville,  The  Ballrooms,  1750 
Rockville  Pike,  Rockville,  MD.  The  hotel 
telephone  number  is  301-468-1100. 

Contact  Person:  Diem-Kieu  Ngo, 
Center  for  Drug  Evaluation  and  Research 
(HFD— 21),  Food  and  Drug 
Administration,  5600  Fishers  Lane  (for 
express  delivery,  5630  Fishers  Lane,  rm. 
1093),  Rockville,  MD  20857,  301-827- 
7001,  FAX:  301-827-6776,  e-mail: 
diem.ngo@fda.hhs.gov,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138 (301-443-0572  in  the 
Washington,  DC  area),  code  301-451- 
2543.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting.  A  notice  in  the  Federal 
Register  about  last  minute  modifications 
that  impact  a  previously  announced 
advisory  committee  meeting  cannot 
always  be  published  quickly  enough  to 
provide  timely  notice.  Therefore,  you 
should  always  check  the  agency’s  Web 
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site  and  call  the  appropriate  advisory 
committee  hot  line/phone  line  to  learn 
about  possible  modifications  before 
coming  to  the  meeting. 

Agenda:  On  January  7,  2009,  the 
committee  will  discuss  new  drug 
application  (NDA)  20-427,  vigabatrin, 
Ovation  Pharmaceuticals,  Inc.,  for  the 
proposed  indication  of  adjunctive 
therapy  for  the  treatment  of  refractory 
complex  partial  seizures  in  adults. 
January  8,  2009,  the  committee  will 
discuss  NDA  22-006,  vigabatrin, 

Ovation  Pharmaceuticals,  Inc.,  for  the 
proposed  indication  of  treatment  of 
infantile  spasms. 

FDA  intends  to  make  background 
material  available  to  the  public  no  later 
than  2  business  days  before  the  meeting. 
If  FDA  is  unable  to  post  the  background 
material  on  its  Web  site  prior  to  the 
meeting,  the  background  material  will 
be  made  publicly  available  at  the 
location  of  the  advisory  committee 
meeting,  and  the  background  material 
will  be  posted  on  FDA’s  Web  site  after 
the  meeting.  Background  material  is 
available  at  http://www.fda.gov/ohrms/ 
dockets/ac/acmenu.htm,  click  on  the 
year  2009  and  scroll  down  to  the 
appropriate  advisory  committee  link. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  on  oT  before  December  23,  2008. 
Oral  presentations  from  the  public  will 
be  scheduled  between  approximately  1 
p.m.  and  2  p.m.  on  both  days.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation  on  or  before 
December  16,  2008.  Time  allotted  for_^ 
each  presentation  may  be  limited.  If  the 
number  of  registrants  requesting  to 
speak  is  greater  than  can  be  reasonably 
accommodated  during  the  scheduled 
open  public  hearing  session,  FDA  may 
conduct  a  lottery  to  determine  the 
speakers  for  the  scheduled  open  public 
hearing  session.  The  contact  person  will 
notify  interested  persons  regarding  their 
request  to  speak  by  December  17,  2008. 

Persons  attending  FDA’s  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 


require  special  accommodations  due  to 
a  disability,  please  contact  Diem-Kieu 
Ngo  at  least  7  days  in  advance  of  the 
meeting. 

FDA  is  committed  to  the  orderly 
conduct  of  its  advisory  committee 
meetings.  Please  visit  our  Web  site  at 
h  ttp://www.fda  .gov /oc/ advisory/ 
def^ault.htm  for  procedures  on  public 
conduct  during  advisory  committee 
meetings. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.app.  2). 

Dated:  October  16,  2008. 

Randall  W.  Lutter, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  E8-25389  Filed  10-23-08;  8:45  am] 
BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-2008-N-0038] 

Joint  Meeting  of  the  Puimonary-Allergy 
Drugs  Advisory  Committee,  Drug 
Safety  and  Risk  Management  Advisory 
Committee,  and  the  Pediatric  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committees:  Pulmonary- 
Allergy  Drugs  Advisory  Committee, 

Drug  Safety  and  Risk  Management 
Advisory  Committee,  and  the  Pediatric 
Advisory  Committee. 

General  Function  of  the  Committees: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA’s  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  December  10  and  11,  2008,  from 
8:30  a.m.  to  5  p.m. 

Location:  Hilton  Washington  DC/ 
Rockville,  Plaza  Ballrooms,  1750 
Rockville  Pike,  Rockville,  MD.  The  hotel 
phone  number  is  301—468-1100. 

Contact  Person:  Kristine  T.  Khuc, 
Center  for  Drug  Evaluation  and  Research 
(HFD-21),  Food  and  Drug 
Administration,  5630  Fishers  Lane  (for 
express  delivery,  5630  Fishers  Lane,  rm. 
1093)  Rockville,  MD  20857,  301-827- 
7001,  Fax:  301-827-6776,  e-mail: 
Kristine.Khuc@fda.hhs.gov,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301-443-0572  in  the 


Washington,  DC  area),  codes  301-451- 
2545, 301-451-2535,  or  873-231-0001. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting.  A 
notice  in  the  Federal  Register  about  last 
minute  modifications  that  impact  a 
previously  announced  advisory 
committee  meeting  cannot  always  be 
published  quickly  enough  to  provide 
timely  notice.  Therefore,  you  should 
always  check  the  agency’s  Web  site  and 
call  the  appropriate  advisory  committee 
hot  line/phone  line  to  learn  about 
possible  modifications  before  coming  to 
the  meeting. 

Agenda:  The  committees  will  discuss 
the  benefit  risk  assessment  of  long 
acting  beta-2  adrenergic  agonists  for  the 
treatment  of  asthma  in  adults  and 
children. 

FDA  intends  to  make  background 
material  available  to  the  public  no  later 
than  2  business  days  before  the  meeting. 
If  FDA  is  unable  to  post  the  background 
material  on  its  Web  site  prior  to  the 
meeting,  the  background  material  will 
be  made  publicly  available  at  the 
location  of  the  advisory  committee 
meeting,  and  the  background  material 
will  be  posted  on  FDA’s  Web  site  after 
the  meeting.  Background  material  is 
available  at  http ://www'. fda.gov/ohrms/ 
dockets/ac/acmenu.htm,  click  on  the 
year  2008  and  scroll  down  to  the 
appropriate  advisory  committee  link. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  on  or  before  November  25,  2008. 
Oral  presentations  ft’om  the  public  will 
be  scheduled  between  approgdmately  9 
a.m.  to  10  a.m.  on  December  11,  2008. 
Those  desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation  on  or  before 
November  10,  2008.  Time  allotted  for 
each  presentation  may  be  limited.  If  the 
number  of  registrants  requesting  to 
speak  is  greater  than  can  be  reasonably 
accommodated  during  the  scheduled 
open  public  hearing  session,  FDA  may 
conduct  a  lottery  to  determine  the 
speakers  for  the  scheduled  open  public 
hearing  session.  The  contact  person  will 
notify  interested  persons  regarding  their 
request  to  speak  by  November  17,  2008. 

Persons  attending  FDA’s  advisory 
committee  meetings  cU’e  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 
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FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Kristine  T. 
Khuc  at  least  7  days  in  advance  of  the 
meeting. 

FDA  is  committed  to  the  orderly 
conduct  of  its  advisory  committee 
meetings.  Please  visit  our  Web  site  at 
h  ttp  ://www. fda.gov/oc/advisory/ 
default.htm  for  procedures  on  public 
conduct  during  advisory  committee 
meetings. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated;  October  16,  2008. 

Randall  W.  Lutter,  - 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  E8-25386  Filed  10-23-08;  8:45  am] 
BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-2008-N-0549] 

Opportunity  for  Hearing  on  a  Proposal 
to  Withdraw  Approval  of  Prescription 
Polyethylene  Glycol  3350  Abbreviated 
New  Drug  Applications 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
withdraw  approval  of  the  following 
abbreviated  new  drug  applications 
(ANDAs)  for  drug  products  containing 
polyethylene  glycol  3350  (PEG  3350) 
labeled  for  prescription  only  use:  ANDA 

76- 652  held  by  Schwarz  Pharma,  Inc.; 
ANDA  77-736  held  by  Kali 
Laboratories,  Inc.;  ANDA  77-706  held 
by  Nexgen  Pharma  Inc.  (formerly  loiown 
as  Anabolic  Laboratories,  Inc.);  ANDA 

77- 893  held  by  Coastal 
Pharmaceuticals,  Inc.;  and  ANDA  77- 
445  held  by  Teva  Pharmaceutical 
Industries,  Ltd.  (collectively,  the  PEG 
3350  ANDAs).  The  proposal  is  based  on 
the  switch  of  MiraLax  from  prescription 
only  (“Rx  only”)  to  over-the-counter 
(OTC)  use.  This  switch  was  pursuant  to 
the  submission  of  a  new  drug 
application  (NDA)  for  MiraLax  (NDA 
22-015),  which  was  approved  by  the 
agency  on  October  6,  2006,  establishing 
that  PEG  3350  may  be  used  safely  and 
effectively  without  the  supervision  of  a 
licensed  healthcare  professional.  The 


Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  does  not  permit  both  Rx  and 
OTC  versions  of  the  same  drug  product 
to  be  marketed  at  the  same  time.  Under 
the  act,  a  drug  to  which  the  prescription 
provisions  of  the  act  do  not  apply  (i.e.. 
an  OTC  drug)  shall  be  deemed  to  be 
misbranded  if  at  any  time  prior  to 
dispensing  the  label  of  the  product  bears 
the  “Rx  only”  symbol.  Because  the  PEG 
3350  generic  drug  products  are  labeled 
as  Rx  only,  they  are  misbranded  and 
may  not  be  legally  marketed.  Thus,  FDA 
is  proposing  to  withdraw  their  approval. 

DATES:  Submit  written  or  electronic 
requests  for  a  hearing  by  November  24, 
2008;  submit  data  and  information  in 
support  of  the  hearing  request  by 
December  23,  2008.  Submit  written  or 
electronic  comments  by  December  23, 
2008. 

ADDRESSES:  Submit  written  requests  for 
a  hearing,  any  data  and  information 
justifying  a  hearing,  and  any  other 
comments  identified  with  Docket  No. 
FDA-2008-N-0549  to  the  Division  of 
Dockets  Management  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  requests  for  a  hearing, 
any  data  and  information  justifying  a 
hearing,  and  any  other  comments 
identified  with  Docket  No.  FDA-2008- 
N-0549  to  http://www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Sadove,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  10903  New 
Hampshire  Ave.,  Bldg.51,  rm.  6368, 
Silver  Spring,  MD  20993-0002,  301- 
796-3601. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Original  Approval  of  MiraLax  NDA 
and  Subsequent  ANDA  Products 

MiraLax  is  an  osmotic  laxative 
containing  the  active  ingredient 
polyethylene  glycol  3350.  MiraLax  was 
approved  as  a  prescription  drug  on 
February  18,  1999,  under  Braintree 
Laboratories,  Inc.  (Braintree),  NDA  20- 
698,  for  up  to  14  days  of  use  for  the 
treatment  of  occasional  constipation  in 
adults.  In  patients  with  a  history  of 
constipation,  MiraLax  therapy  increases 
the  volume  and  frequency  of  bowel 
movements.  The  approved  prescription 
dosing  and  administration  regimen 
stated: 

•  “The  usual  dose  is  17  grams  (about 
1  heaping  tablespoon)  of  powder  per 
day  (or  as  directed  by  physician)  in  8 
ounces  of  water.  Each  bottle  of  MiraLax 
is  supplied  with  a  measuring  cap 
marked  to  contain  1 7  grams  of  laxative 


powder  when  filled  to  the  indicated 
line. 

•  Two  to  4  days  (48  to  96  hours)  may 
be  required  to  produce  a  bowel 
movement.” 

Five  ANDAs  for  PEG  3350  powder  for 
oral  solution,  1 7  gram  (g)/single-dose 
were  subsequently  submitted  and 
approved  based  on  this  reference-listed 
drug  MiraLax  Powder  for  Oral  Solution 
for  Rx  only  use.  These  ANDAs  were 
approved  under  the  requirements  of 
section  505(j)  of  the  act  (21  U.S.C. 

355(j))  and  §§  314.92  and  314.94  (21 
CFR  314.92  and  314.94).  The  approved 
labeling  of  these  PEG  3350  ANDA 
products  is  the  same  as  that  of  the 
reference-listed  drug,  NDA  20-698. 

B.  Switch  of  Innovator  Product 

On  October  6,  2006,  FDA  approved  a 
new  NDA  for  MiraLax  (NDA  22-015) 
submitted  by  Braintree,  switching  its 
use  from  Rx  only  to  OTC.  By  approving 
this  NDA,  FDA  determined  that  PEG 
3350  may  be  used  safely  and  effectively 
OTC  for  the  treatment  of  occasional 
constipation  and  that  the  Rx  only 
limitation  on  PEG  3350  for  occasional 
constipation  was  no  longer  necessary  or 
appropriate.  The  sponsor  was  granted  3 
years  of  exclusivity  based  on  the  studies 
necessary  to  establish  that  PEG  3350 
would  be  safe  and  effective  when  used 
OTC  for  the  treatment  of  occasional 
constipation.  According  to  FDA’s 
Approved  Drug  Products  With 
Therapeutic  Equivalence  Evaluations, 
NDA  22-015  is  the  subject  of  marketing 
exclusivity  for  the  OTC  use  of  MiraLax 
until  October  6,  2009.  Schering-Plough 
Corp.  now  holds  NDA  22-015  and 
markets  its  PEG  3350  product  for  OTC 
use  under  the  brand  name  MiraLax®. 

C.  The  Durham-Humphrey 
Amendments 

The  distinction  between  prescription 
and  OTC  drugs  was  codified  by  the 
Durham-Humphrey  Amendments, 
which  were  enacted  in  order  to  address 
the  marketplace  confusion  that  arose 
from  the  simultaneous  marketing  of  ' 
identical  or  nearly  identical  drugs  on  a 
prescription  and  OTC  basis  for  identical 
or  equivalent  uses  (Public  Law  82-215, 
65  Stat.  648  (1951).  See,  e.g.,  H.R.  Rep. 
No.  82-700,  at  5  (1951);  see  also  70  FR 
52050  at  52051,  September  1,  2005). 
Prescription  drugs  are  defined  as  those 
which  because  of  their  toxicity  or  other 
potentiality  for  harmful  effect,  or  the 
method  of  use,  or  the  collateral 
measures  necessary  to  their  use,  are  not 
safe  for  use  except  under  the 
supervision  of  a  practitioner  licensed  to 
administer  such  drugs,  or  those  drugs 
which  are  limited  hy  an  approved 
application  under  section  505  of  the  act 
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to  use  under  the  professional 
supervision  of  a  practitioner  licensed  to 
administer  such  drugs  (see  section 
5b3(b)(l)  of  the  act).  A  drug  that  does 
not  meet  this  definition  is  an  OTC  drug. 

The  Durham-Humphrey  Amendments 
prohibit  marketing  both  Rx  and  OTC 
versions  of  the  same  drug  product  at  the 
same  time  (21  U.S.C.  353(b)).  Under 
section  503(b)(4)(B)  of  the  act,  a  drug  to 
which  the  prescription  provisions  of  the 
act  do  not  apply  (i.e.,  an  OTC  drug) 
shall  be  deemed  to  be  misbranded  if  at 
any  time  prior  to  dispensing  the  label  of 
the  drug  bears  the  “Rx  only”  symbol. 
Once  FDA  determines  that  the 
prescription  provisions  of  the  act  in 
section  503(b)(1)  (21  U.S.C.  353(b)(1)) 
do  not  apply  a  manufacturer  is 
expressly  prohibited  from  labeling  the 
drug  product  as  prescription  only  for 
the  OTC  uses  under  section  503(b)(4)(B) 
of  the  act.  Specifically,  such  labeling 
would  cause  the  drug  to  be  misbranded 
under  section  503(b)(4)(B)  of  the  act. 
Under  section  301(a)  of  the  act  (21 
U.S.C.  331(a)),  it  is  a  prohibited  act  to 
introduce  a  misbranded  drug  product 
into  interstate  commerce. 

These  provisions  of  the  Durham- 
Humphrey  Amendments  apply  to  the 
PEG  3350  drug  products.  PEG  3350  was 
initially  approved  as  a  prescription 
product  under  the  requirements  of 
section  503(b)(1)  in  NDA  20-698 
submitted  by  Braintree.  The  PEG  3350 
ANDAs  were  approved  based  on 
reference  to  NDA  20-698  and  FDA’s 
determination  that  the  products  covered 
by  the  ANDAs  contained  the  same 
active  ingredient;  were  in  the  same 
dosage  form,  strength,  and  route  of 
administration;  and  had  the  same 
labeling  as  the  Braintree  product.  In 
approving  NDA  22-015,  FDA 
determined  that  MiraLax  is  safe  and 
effective  for  OTC  use  and  that  the 
prescription  provisions  of  section 
503(b)(1)  of  the  act  no  longer  apply. 
Thus,  no  manufacturer  of  a  PEG  3350 
product  that  is  the  same  as  the  OTC 
drug  product  can  market  its  product  for 
Rx  only  use  under  section  503(b)(4)(B) 
of  the  act.  The  manufacturers  of  PEG 
j  3350  products  approved  in  ANDAs  that 
referenced  NDA  20-698  are  prohibited 
by  sections  301(a)  and  503(b)(4)(B)  of 
the  act  from  labeling  their  PEG  3350 
products  as  Rx  only  for  marketing  in 
interstate  commerce. 

D.  FDA ’s  Notice  to  the  PEG  3350  ANDA 
Holders 

On  April  20,  2007,  FDA  sent  to  the 
five  sponsors  of  the  approved  PEG  3350 
ANDAs  letters  that  articulated  the 
agency’s  position  regarding  the  legality 
of  marketing  of  PEG  3350  for  Rx  use. 
FDA’s  letters  explained  that  section 


503(b)  of  the  act  does  not  permit  both 
Rx  and  OTC  versions  of  the  same  drug 
product  to  be  marketed  at  the  same 
time.  FDA’s  letters  informed  the  ANDA 
holders  that  their  Rx  products,  which 
bear  the  “Rx  only”  symbol,  are 
misbranded  and  may  not  be  legally 
marketed.  FDA’s  letters  further 
explained  that  if  an  ANDA  holder 
wished  to  continue  marketing  its 
product,  the  company  must  submit  a 
new  ANDA  using  the  appropriate 
reference  listed  drug,  NDA  22-015,  and 
that  such  ANDA,  among  other  things, 
must  include  the  same  OTC  labeling  as 
the  reference  listed  drug. 

The  letters  noted  that  the  sponsors 
could  not  simply  supplement  their 
existing  ANDAs  because  section 
505(j)(2)(D)(i)  of  the  act  does  not  allow 
an  applicemt  to  amend  or  supplement  an 
application  by  referring  to  a  different 
listed  drug. 

E.  Grounds  for  Withdrawal  Under  the 
Standard  of  Section  505(e)  of  the  Act 

1.  Statutory  Authority 

Section  505(e)  of  the  act  states  that  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary)  may,  after  due  notice  and 
opportunity  for  hearing  to  the  applicant, 
withdraw  the  approval  of  an  application 
if  the  Secretary  finds  that  “on  the  basis 
of  new  information  *  *  *  the  labeling 
of  such  drug,  based  on  a  fair  evaluation 
of  all  material  facts,  is  false  or 
misleading  in  any  particular  and  was 
not  corrected  within  a  reasonable  time 
after  receipt  of  written  notice  from  the 
Secretary  specifying  the  matter 
complained  of.”  As  stated  previously, 
FDA  sent  letters  on  April  20,  2007,  to 
the  five  sponsors  of  the  approved  PEG 
3350  ANDAs  informing  them  that  their 
Rx  products,  which  bear  the  “Rx  only” 
symbol  of  the  reference  listed  drug 
product  in  NDA  20-698,  are  misbranded 
under  section  503(b)(4)(B)  of  the  act  and 
may  not  be  legally  marketed  because  the 
same  PEG  3350  drug  as  the  reference 
listed  drug  was  approved  as  safe  and 
effective  for  OTC  use  in  NDA  22-015. 
Thus,  in  accordance  with  section  505(e) 
of  the  act,  the  ANDA  holders  have  been 
given  written  notice  that  the  Rx  only 
labeling  for  their  drugs  is  false  and 
misleading,  because  FDA  has 
determined  that  the  drug  product  may 
be  used  safely  and  effectively  OTC.  The 
sponsors  have  failed  to  submit  new 
ANDAs  using  the  appropriate  reference 
listed  drug,  NDA  22-015,  including, 
among  other  things,  the  same  OTC 
labeling  as  the  reference  listed  drug.  In 
addition,  the  applicants  have  not 
voluntarily  sought  withdrawal  of  the 
approval  of  their  respective  ANDAs. 


Therefore,  FDA  is  proceeding  with 
this  notice  of  opportunity  for  a  hearing 
on  the  agency’s  proposal  to  withdraw 
approval  of  these  ANDAs  for  the  Rx 
only  PEG  3350  products.  As  explained 
previously,  FDA  is  basing  this  proposal 
to  withdraw  approval  under  section 
505(e)  of  the  act  on  the  “false  and 
misleading”  labeling  of  the  Rx  only 
products,  which  are  misbranded  under 
section  503(b)(4)(B)  of  the  act  because 
they  bear  the  “Rx  only”  symbol  and  the 
same  PEG  3350  product  was  approved 
for  OTC  use. 

2.  The  Rx  and  OTC  Products  Are  the 
Same  Drug  Under  Section  503(b)  of  the 
Act 

In  determining  whether  an  Rx  drug 
product  emd  an  OTC  drug  product  are 
the  same,  FDA  considers  whether  there 
are  any  meaningful  differences  between 
the  O'TC  and  Rx  products  that  would 
justify  the  different  marketing  status  of 
the  products.  When  considering 
whether  a  drug  switched  from 
prescription  to  nonprescription  status 
differs  fi'om  the  prescription  drug  in 
some  meaningful  way,  the  agency 
considers  such  factors  as  the  indication, 
strength,  route  of  administration,  dosage 
form,  or  patient  population  (see  70  FR 
52050  at  52051,  September  1,  2005).  If 
there  are  no  meaningful  differences 
between  the  Rx  version  of  the  drug  and 
the  OTC  version  of  the  drug  that  would 
support  the  continued  marketing  of  the 
Rx  version  of  the  drug,  the  drug  with  the 
Rx  labeling  is  misbranded  under  section 
503(b)(4)(B)  of  the  act. 

The  agency  has  determined  that  there 
is  no  meaningful  difference  between  the 
Rx  and  OTC  PEG  3350  drug  products. 
There  is  no  meaningful  difference 
between  the  PEG  3350  prescription  drug 
product  that  was  approved  under  NDA 
20-698  and  the  PEG  3350  switched  to 
OTC  status  under  NDA  22-015,  nor  is 
there  a  meaningful  difference  between 
the  ANDAs  referencing  the  PEG  3350 
prescription  drug  product  under  NDA 
20-698  and  the  OTC  PEG  3350  product 
under  NDA  22-015.  There  are  no 
meaningful  differences  between  the  Rx 
and  OTC  products  in  any  of  the  factors 
considered  when  evaluating  meaningful 
differences,  including  the  active 
ingredient,  dosage  form,  strength,  route 
of  administration,  indications,  or  patient 
population.  The  active  ingredient  in 
both  drug  products  is  polyethylene 
glycol  3350.  Each  is  a  powder  for 
solution  which  is  to  be  taken  orally  once 
daily  by  dissolving  a  17-g  dose  in  4  to 
8  ounces  of  liquid.  Both  drugs  are 
indicated  for  use  in  patients  with 
constipation.  Finally,  both  drugs  are  for 
patients  17  years  of  age  or  older.  Thus, 
these  products  are  the  same.  The 
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continued  marketing  of  the  same  PEG 
3350  drug  product  on  both  a 
prescription  and  nonprescription  basis 
could  result  in  the  consumer  confusion 
that  Congress  intended  section 
503(b)(4)(B)  of  the  act  to  prevent. 

3.  Nonmeaningful  Label  Differences 

As  explained  previously,  NDA  20-068 
and  NDA  22-015  are  the  same  drug  for 
purposes  of  determining  Rx/OTC  status 
under  section  503(b)(4)(B)  of  the  act. 
There  are,  however,  minor  differences 
in  the  labeling  between  the  Rx  and  OTC 
drugs  that  are  based  on  the  agency’s 
practice  under  the  OTC  drug  monograph 
system  of  having  consistent  labeling  for 
lawfully  marketed  OTC  laxative  drugs. 
These  differences  are  not  meaningful  for 
purposes  of  determining  the 
appropriateness  of  continued  Rx 
marketing  under  section  503(b)(4)(B)  of 
the  act. 

Specifically,  there  are  minor, 
nonmeaningful  differences  in  duration 
of  use  and  in  the  wording  of  the 
indication  between  the  Rx  and  OTC 
products.!  'pjie  labeling  of  NDA  20-068 
states:  “For  the  treatment  of  occasional 
constipation.  This  product  should  be 
used  for  2  weeks  or  less  as  directed  by 
a  physician.”  The  NDA  22-015 
(MiraLax  OTC)  label  states:  “Relieves 
occasional  constipation  (irregularity). 
Generally  produces  a  bowel  movement 
in  1-3  days.”  Also,  the  MiraLax  OTC 
label  states:  “Use  no  more  than  7  days.” 

These  minor  variations  in  labeling 
statements  are  not  based  on  any 
differences  in  use  necessitated  by 
science  or  safety  concerns,  but  rather  are 
based  on  differences  inherent  in  all  OTC 
laxative  drugs.  The  7-day  duration  of 
use  for  OTC  laxatives  is  derived  from 


'  There  have  been  numerous  instances  in  which 
a  drug  has  been  switched  from  Rx  to  OTC  status 
and  there  has  been  a  change  in  its  duration  of  use 
(e.g.,  ranitidine).  In  these  cases,  the  drug  remained 
prescription  for  one  duration  of  use  while  becoming 
OTC  for  the  other  duration  of  use  only  when  there 
was  an  additional  and  more  fundamental  difference 
between  the  products,  such  as  a  different 
indication,  dose,  duration  of  therapy,  and/or  target 
population.  Often  these  drugs  are  initially  approved 
as  Rx  and  then  subsequently  switched  to  OTC  for 
certain  indications  with  corresponding  different 
durations  of  use.  The  Rx  version  of  the  drug 
continues  to  be  marketed  with  indications  for 
which  consumers  cannot  self-diagnose  and  treat  the 
disease  or  condition,  requiring  physician 
supervision.  The  manner  in  which  a  particular  drug 
is  dosed  or  administered  (e.g.,  dose  titration,  . 
duration  of  use)  may  also  require  clinical  judgment 
and  physician  supervision,  and  thus  Rx  status, 
while  a  corresponding  OTC  version  of  the  drug  can 
be  available  at  a  different  dosing  regimen  or 
duration  of  use  that  does  not  require  physician 
involvement.  Therefore,  for  the  Rx  and  OTC 
versions  of  other  drugs  (e.g.,  omeprazole, 
ibuprofen),  there  are  meaningful  differences  that  are 
distinguishable  from  the  nonmeaningful  differences 
between  the  Rx  version  (NDA  22-068)  and  the  OTC 
version  (NDA  22-015)  of  MiraLax. 


advice  from  the  advisory  panel 
convened  over  3  decades  ago,  when 
they  considered  appropriate  labeling  for 
laxatives  to  be  regulated  under  the  OTC 
Monograph  for  Laxative  Drug  Products 
for  OTC  Human  Use  (40  FR  12902  at 
12906,  March  21, 1975).  The  panel 
noted  a  concern  about  the  safety  of 
labeling  nonprescription  laxatives  for 
longer  than  1  week,  noting  that  a 
consistent  message  regarding  duration 
of  use  of  OTC  laxatives  (for  a  maximum 
of  7  days)  helps  to  promote  safety  in 
case  the  consumer  is  constipated  from  a 
serious  condition  for  which  he  or  she 
should  seek  care  from  a  physician.  Also, 
the  consistency  of  OTC  laxative  labeling 
for  the  maximum  7-day  duration  of  use 
helps  to  avoid  consumer  confusion 
regarding  how  long  to  use  different 
laxative  products. 

In  addition,  the  Tentative  Final 
Monograp'h  for  Laxative  Drug  Products 
for  OTC  Human  Use  (50  FR  2124, 

January  15,  1985)  uses  the  plirase  “For 
the  relief  of  occasional  constipation”  in 
the  labeled  indication  statement.  Thus, 
FDA  approved  the  OTC  MiraLax  drug 
with  a  similar  indication  statement 
(relieves  occasional  constipation)  for 
consistency  with  other  OTC  marketed 
laxative  products.  As  noted  previously, 
the  consistency  of  OTC  laxative  labeling 
helps  to  avoid  any  consumer  confusion 
that  might  arise  from  differences  in 
wording  of  the  indication  statement 
between  OTC  laxative  products.  The 
limited  duration  of  use  and  use  of  the 
word  “relieves”  instead  of  “treatment” 
are  factors  inherent  to  all  OTC  laxative 
products  and  do  not  demonstrate  a 
meaningful  difference  between  a 
specific  OTC  drug  and  an  Rx  drug. 

The  Rx-to-OTC  switch  of  MiraLax  was 
a  full  switch  of  the  same  drug  for  the 
same  indication.  The  differences  in 
labeling  for  the  duration  of  use  and  the 
words  “relieves”  and  “treatment”  exist 
because  of  the  need  for  OTC  labeling 
statements  across  OTC  laxative  products 
to  be  consistent.  These  minor  changes  to 
the  MiraLax  labeling  for  OTC  use  do  not 
constitute  a  meaningful  difference  for 
purposes  of  section  503(b)(4)(B)  of  the 
act.  If  such  differences  in  labeling  were 
considered  meaningful,  no  Rx  and  OTC 
laxative  drug  would  be  considered  the 
same,  and  the  prohibition  of  section 
503(b)(4)(B)  of  the  act  would  never 
apply  to  these  products,  and  thus  would 
be  meaningless.  Thus,  there  are  no 
meaningful  differences  between  the  PEG 
3350  Rx  and  OTC  drugs  or  their 
indications. 

4.  Same  Safety  and  Efficacy  Profiles 

Moreover,  the  data  in  the  MiraLax 
OTC  NDA  did  not  demonstrate  there  is 
a  difference  between  the  safety  and 


efficacy  profiles  of  the  Rx  and  OTC 
drugs.  To  support  its  original  NDA  20- 
698  for  the  Rx  marketing  of  MiraLax,  the 
sponsor  submitted  study  data  that 
demonstrated  that  the  drug  was  safe  and 
effective  for  Rx  use.  In  patients  with  a 
history  of  constipation,  FDA  determined 
that  MiraLax  therapy  increases  the 
volume  and  frequency  of  bowel 
movements.  To  support  its  NDA  22-015 
for  an  Rx-to-OTC  switch  of  the  MiraLax 
drug,  the  sponsor  submitted  three 
studies  evaluating  the  safety  and 
efficacy  of  the  drug  in  adults  (including 
a  subset  of  elderly  subjects)  for  a  period 
longer  than  the  previously-approved 
period  of  up  to  14  days  of  use.  Although 
OTC  MiraLax  is  indicat  ed  for  a  period 
of  up  to  1  week,  the  submitted  long-term 
safety  studies  allowed  for  a  better 
assessment  of  whether  the  drug  would 
be  safe  in  the  OTC  environment,  where 
repeated  purchase  and  use  is  likely.  The 
primary  endpoints  for  these  three 
studies  were  all  longer  term  assessments 
of  safety  and  efficacy  and  not  the  day  to 
first  bowel  movement. 

The  following  summaries  describe  the 
studies  that  formed  the  basis  for 
approval  for  NDA  20-698,  MiraLax 
(PEG  3350). 

•  Study  85 1-3  was  a  single  center, 
double-blind,  triple-crossover,  study 
which  randomized  50  constipated 
patients  to  a  first  period  (10  days)  of 
either  17  or  34  g  of  PEG  3350  therapy. 
Subsequently,  without  a  washout 
interval,  subjects  were  randomized  to 
second  or  third  periods  (also  10  days)  of 
placebo  or  the  alternate  PEG  3350  dose. 
The  primary  endpoints  of  efficacy  were 
stool  frequency  and  stool  weight.  All  50 
patients  completed  this  trial.  This  study 
helped  to  define  a  dose-response  for 
PEG  3350. 

•  Study  851-6  was  a  double-blind, 
parallel  trial  which  enrolled  151 
subjects  who  were  randomized  to 
placebo  or  PEG  3350  17  g.  The  treatment 
period  lasted  14  days.  The  primary 
efficacy  endpoint  was  bowel  movement 
frequency  with  success  defined  as  >3 
bowel  movements  per  7-day  period,  and 
failure  defined  as  <3  bowel  movements 
per  7-day  period,  use  of  a  laxative  or 
enema  or  withdrawal  from  the  study. 
One  hundred  thirty  three  subjects 
completed  this  study. 

The  studies  submitted  with  NDA  22- 
015  to  support  the  Rx  to  OTC  switch  are 
briefly  described  as  follows: 

•  Study  851-CRl  was  a  randomized, 
double-blind,  placebo-controlled, 
multicenter  study  of  304  subjects 
comparing  6  months  of  treatment  with 
PEG  3350  17  g/day  to  daily  treatment 
with  a  matched  placebo. 

•  Study  851-CR3  was  an  open-label, 
long  term,  multicenter  study  of  311 
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subjects  using  PEG  3350  17  g/day  for  12 
months. 

•  Study  851-ZCC  was  an  open-label, 
randomiized,  parallel  arm,  multicenter 
study  of  constipated  adult  patients 
randomized  to  treatment  with  either  17 
g/day  PEG  3350  or  Zelnorm  (tegaserod 
maleate)  for  28  days. 

Eligible  subjects  were  constipated,  but 
otherwise  healthy,  adults  with  no 
documented  organic  cause  for 
constipation  who  met  protocol-specified 
modified  Rome  Criteria  for  constipation. 
(Rome  criteria  are  consensus  criteria 
developed  by  the  Rome  Coordinating 
Committee  (RCC)  on  various  medical 
topics.)  In  study  851-CR3,  all  subjects 
were  treated  with  MiraLax.  In  study 
851-CRl,  subjects  who  met  study 
criteria  were  randomized  2:1  to  PEG  or 
placebo  treatment.  In  study  851-ZCC, 
subjects  were  randomized  1:1  to  PEG  or 
Zelnorm.  The  primary  endpoint{s),for 
these  three  studies  were  all  longer  term 
assessments  of  efficacy  and  safety  and 
not  the  day  to  first  bowel  movement. 

There  was  no  suggestion  in  any  of  the 
reviews  that  the  drug  MiraLax  would  act 
any  differently  in  the  OTC  consumer 
than  in  a  patient  who  would  have 
previously  taken  the  drug  by  a 
physician’s  prescription.  There  was  no 
data  in  the  three  studies  submitted  in 
the  OTC  switch  application  that  showed 
a  different  efficacy  or  safety  profile  in 
the  treated  populations.  The  three 
studies  provided  evidence  that  MiraLax 
would  be  safe  if  repeatedly  used  over 
time  in  an  OTC  setting.  When 
considering  the  data  from  study  851- 
ZCC  in  conjunction  with  other  efficacy 
data,  one  could  reasonably  conclude 
that  MiraLax,  whether  a  prescription  or 
OTC  drug,  is  efficacious  for  the  vast 
majority  of  users  with  constipation 
within  7  days  and  generally  produces  a 
bowel  movement  by  day  3.  This 
information  enabled  FDA  to  inform 
consumers  about  the  expectation  of 
benefit  on  the  OTC  label. 

Based  on  its  review  of  the  study  data 
for  the  Rx-to-OTC  switch  of  MiraLax, 
FDA  concluded  that  there  was  no 
indication  that  the  MiraLax  drug  would 
act  differently  in  the  OTC  consumer 
than  in  a  patient  who  took  the  drug  by 
a  physician’s  prescription.  In  particular, 
there  was  no  data  in  the  three  studies 
submitted  in  the  OTC  switch 
application  that  showed  a  different 
efficacy  or  safety  profile  between  the 
populations  taking  the  OTC  drug  and 
those  taking  an  Rx  drug.  The  three 
studies  provided  sufficient  evidence 
that  MiraLax  would  be  safe  if  repeatedly 
used  over  time  in  an  OTC  setting.  FDA 
concluded  that  OTC  MiraLax  is 
efficacious  for  the  vast  majority  of  users 
with  constipation  within  7  days  and 


generally  produces  a  bowel  movement 
by  day  3. 

5.  NDA  20-698,  NDA  22-015,  and  the 
PEG  3350  ANDAs  Are  the  Same  Drug 

The  fact  that  FDA  approved  the 
MiraLax  OTC  drug  under  a  different 
NDA  (22-015)  than  the  MiraLax  Rx 
NDA  (20-698)  does  not  demonstrate 
that  there  is  a  meaningful  difference 
between  the  MiraLax  Rx  and  OTC  drugs. 
The  data  in  the  MiraLax  OTC  NDA  did 
not  demonstrate  any  differences 
between  the  safety  and  efficacy  profiles 
of  the  Rx  and  OTC  drugs.  Whether  the 
sponsor  sought  an  Rx-to-OTC  switch  of 
the  drug  through  a  supplement  to  the 
original  NDA,  or  by  submission  of  a 
separate  NDA,  is  a  reflection  of  the 
sponsor’s  choice  and  administrative 
processes  within  the  agency,  and  is 
irrelevant  in  determining  whether  the 
Rx  and  OTC  products  are  the  same  for 
the  purpose  of  section  503(b)(4)(B)  of 
the  act.  The  content  of  the  applications 
to  support  such  a  switch  would  be  the 
same,  regardless  of  the  form  of  the 
applications.  All  of  the  approved 
indications  in  NDA  20-698  were 
switched  to  OTC  uses  in  22-015. 

As  explained  previously,  there  are  no 
meaningful  differences  between  the 
drug  approved  in  NDA  20-698  and  NDA 
22-015.  With  the  exception  of  slight 
differences  in  labeling  necessitated  by 
the  OTC  switch,  they  are  the  same  drug 
for  purposes  of  section  503(b)  of  the  act. 
Under  section  503(b)(4)(B),  the 
innovator  (Schering-Plough  Corp.) 
cannot  legally  market  the  misbranded 
Rx  drug  product  that  had  been  approved 
in  NDA  20-698.  Therefore,  the 
manufacturers  of  the  PEG  3350  Rx  drugs 
approved  in  ANDAs,  which  are  the 
same  as  the  reference  listed  Rx  drug 
approved  in  NDA  20-698,  are  also 
prohibited  from  marketing  their 
misbranded  Rx  drugs. 

II.  Notice  of  Opportunity  for  a  Hearing 

The  Director  has  evaluated  the 
information  discussed  previously  and, 
on  the  grounds  stated,  is  proposing  to 
withdraw  approval  of  ANDA  76-652, 
ANDA  77-736,  ANDA  77-706,  ANDA 
77-893,  ANDA  77-445  and  all 
amendments  and  supplements  thereto, 
on  the  ground  that  tbe  drugs  covered  by 
the  applications  are  misbranded  and  the 
labeling  for  such  drugs  is  false  and 
misleading. 

In  accordance  with  section  505  of  the 
act  and  part  314  (21  CFR  part  314), 
notice  is  given  to  the  sponsors  of  the 
PEG  3350  ANDAs,  and  to  all  other 
interested  persons,  that  FDA  is  hereby 
providing  the  applicants  an  opportunity 
to  request  a  hearing  to  show  wby  the 


applications  listed  should  not  be 
withdrawn. 

Any  applicant  who  decides  to  seek  a 
hearing  shall  file:  (1)  On  or  before 
November  24,  2008,  a  written  notice  of 
appearance  and  request  for  a  hearing 
and  (2)  on  or  before  December  23,  2008, 
the  data,  information,  and  analyses 
relied  on  to  demonstrate  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  that  requires  a  hearing  to 
resolve,  as  specified  in  §  314.200. 

Any  other  interested  person  may  also 
submit  comments  on  this  notice  on  or 
before  December  23,  2008.  The 
procedures  and  requirements  governing 
this  notice  of  opportunity  for  a  hearing, 
notice  of  participation  and  request  for  a 
hearing,  information  and  analyses  to 
justify  a  hearing,  other  comments,  and 
a  grant  or  denial  of  a  hearing  are 
contained  in  §  314.200  and  in  21  CFR 
part  12. 

The  failure  of  an  applicant  to  file  a 
timely  written  notice  of  participation 
and  request  for  a  hearing,  as  required  by 
§  314.200,  constitutes  an  election  by  that 
applicant  not  to  avail  itself  of  the 
opportunity  to  request  a  hearing 
concerning  the  action  proposed  and 
constitutes  a  waiver  of  any  contentions 
concerning  the  legal  status  of  that 
applicant’s  drug  products.  In  such 
instance  FDA  intends  to  withdraw 
approval  of  the  applications  and  to  take 
other  appropriate  action.  Any  new  drug 
product  marketed  without  an  approved 
new  drug  application  is  subject  to 
regulatory  action  at  any  time. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  present  specific  facts  showing  that 
there  is  a  genuine  and  substantial  issue 
of  material  fact  that  requires  a  hearing. 

If  it  conclusively  appears  from  the  face 
of  the  data,  information,  and  factual 
analyses  in  the  request  that  there  is  no 
genuine  and  substantial  issue  of 
material  fact,  or  if  a  request  for  a  heening 
is  not  made  in  the  required  format  or 
with  the  required  analyses,  the 
Commissioner  of  Food  and  Drugs  will 
enter  summary  judgment  against  the 
person  who  requests  the  hearing, 
making  findings  and  conclusions,  and 
denying  a  hearing. 

All  submissions  under  this  notice  of 
opportunity  for  a  hearing  must  be  filed 
in  four  copies.  Except  for  data  and 
information  prohibited  from  public 
disclosure  under  21  U.S.C.  331(j)  or  18 
U.S.C.  1905,  the  submissions  may  be 
seen  in  the  Division  of  Dockets 
Management  (see  ADDRESSES)  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 
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Dated;  October  16,  2008. 

Jeffrey  Shuren, 

Associate  Commissioner  for  Policy  and 
Planning. 

[FR  Doc.  E8-25359  Filed  10-23-08;  8:45  am] 
BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Committee  on  Heritable 
Disorders  in  Newborns  and  Children 
(ACHDNC);  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  notice  is  hereby 
given  of  the  following  meeting; 

Name:  Advisory  Committee  on 
Heritable  Disorders  in  Newborns  and 
Children. 

Date  And  Time:  November  24,  2008, 

1  p.m.-4  p.m.  EST 

Place:  Webcast. 

The  ACHDNC  will  meet  on  Monday, 
November  24,  2008  from  1  p.m.  to  4 
p.m.  EST.  The  general  public  can  join 
the  meeting  via  webcast  by  logging  onto 
http://altarum.na3.acrobat.com/ 
achdnc/;  next  select  “enter  as  a  guest,” 
type  in  your  full  name,  and  click  “enter 
room.”  Participants  must  also  dial  the 
toll  free  phone  number  for  audio  (listen 
only).  The  dial-in  number  is  1  (877) 
705-6006;  when  prompted  say  the 
password  “HRS A  Genetics”. 

Participants  should  call  no  later  than 
12:50  p.m.  EST  in  order  for  the  logistics 
to  be  established  for  participation  in  the 
call. 

Meeting  Registration:  General  public 
participants  are  asked  to  register  for  the 
conference  by  going  to  the  registration 
Web  site  at  http://events.SignUp4.com/ 
ACHDNC1124.  The  registration 
deadline  is  Friday,  November  21,  2008. 
If  there  are  technical  problems  gaining 
access  to  the  call,  please  contact  Brigitte 
Abu-Hamed,  Meetings  Coordinator, 
Conference  and  Meetings  Management, 
Altarum  Institute,  telephone  (202)  828- 
5100,  or  e-mail 

Brigitte.AbuHamed@aItarum.org. 

Special  Accomodations:  Attendees 
requiring  special  needs  such  as  large 
print  materials  or  additional  special 
needs  may  make  comments  when 
registering  at  the  online  Web  site.  Or 
you  may  wish  to  contact  Tamar  R. 
Shealy,  Senior  Meetings  Manager, 
Conference  and  Meetings  Management, 
Altarum  Institute;  telephone  (202)  828- 
5100,  or  e-mail 
Tamar.SheaIy@aItarum.org. 

Agenda:  The  meeting  will  include 
presentations  and  continued 


discussions  on  the  nomination/ 
evaluation  process  for  newborn 
screening  candidate  conditions  for 
review  by  the  ACHDNC  for  inclusion  on 
the  uniform  newborn  screening  panel. 
Agenda  items  are  subject  to  change  as 
priorities  dictate.  You  can  also  locate 
the  Agenda,  presentations,  and  meeting 
materials  at  the  home  page  of  the  Web 
site  at  http://events.SignUp4.com/ 
ACHDNC1124. 

Public  Comments:  Members  of  the 
public  can  present  oral  comments 
during  the  public  comment  period  of 
the  conference  call.  Those  individuals 
are  required  to  register  at  the  web  site, 
h  ttp  -.//even  ts.Sign  Up4.  com/ 

ACHDNCl  124.  Requests  will  contain 
the  name,  address,  telephone  number, 
and  any  professional  or  business 
affiliation  of  the  person  desiring  to  make 
an  oral  presentation.  Groups  having 
similar  interests  are  requested  to 
combine  their  comments  and  present 
them  through  a  single  representative. 

The  allocation  of  time  may  be  adjusted 
to  accommodate  the  level  of  expressed 
interest.  Each  public  commentator  will 
be  notified  by  email  of  their  assigned 
presentation  time. 

Members  of  the  public  are  required  to 
submit  written  comments  that  will  be 
distributed  to  Committee  members  prior 
to  the  conference  call.  Parties  wishing  to 
submit  written  comments  should  ensure 
that  the  comments  are  postmarked  or 
emailed  no  later  than  Friday,  November 
21,  2008,  for  consideration.  Comments 
should  be  submitted  to  Tamar  R.  Shealy, 
Meetings  Manager,  Conference  and 
Meetings  Management,  Altarum 
Institute,  1200.18th  Street,  NW.,  Suite 
700,  Washington,  DC  20036;  telephone 
(202)  828-5100,  fax  (202)  785-3083,  or 
e-mail  Tamar.Shealy@altarum.org. 

For  Further  Information  Contact: 
Anyone  requiring  information  regarding 
the  ACHDNC  should  contact:  Jill  F. 
Shuger,  M.S.,  Maternal  and  Child 
Health  Bureau,  HRSA,  Parklawn 
Building,  Room  18A-19,  5600  Fishers 
Lane,  Rockville,  Maryland  20857; 
telephone  (301)  443-1080,  fax  (301) 
594-0878,  or  e-mail  jshuger@hrsa.gov. 

Supplementary  Information:  The 
ACHDNC  was  chartered  originally 
under  Section  1111  of  the  Public  Health 
Service  (PHS)  Act,  42  U.S.C.  300b-10  in 
February  2003  to  advise  the  Secretary  of 
the  U.S.  Department  of  Health  and 
Human  Services  and  as  amended  in  the 
Newborn  Screening  Saves  Lives  Act. 

The  Committee  is  governed  by  the 
provisions  of  Public  Law  92—463,  as 
amended  (5  U.S.C.  App.  2),  and  41  CFR 
Part  102-3,  which  sets  forth  standards 
for  the  formation  and  use  of  advisory 
committees.  The  ACHDNC  is  directed  to 
review  and  report  regularly  on  newborn 


and  childhood  screening  practices  for 
heritable  disorders  and  to  recommend 
improvements  in  the  national  newborn 
and  childhood  heritable  screening 
programs. 

Dated:  October  17,  2008. 

Alexandra  Huttinger, 

Director,  Division  of  Policy  Review  and 
Coordination. 

[FR  Doc.  E8-25449  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4165-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Simulations  for  Drug  Reiated 
Science  Education 

Summary:  Under  the  provisions  of 
Section  3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Institute  on  Drug  Abuse  (NIDA),  the 
National  Institutes  of  Health  (NIH)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  for  review 
and  approval  of  the  information 
collection  listed  below.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register  on 
June  26,  2008,  (Vol.  73  No.  124,  page 
36337)  and  allowed  60  days  for  public 
comment.  No  public  comments  were 
received.  The  purpose  of  this  notice  is 
to  allow  an  additional  30  days  for  public 
comment.  The  National  Institutes  of 
Health  may  not  conduct  or  sponsor,  and 
the  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  bqen  extended,  revised,  or 
implemented  on  or  after  November  15, 
2008,  unless  it  displays  a  currently  valid 
OMB  control  number. 

Proposed  Collection:  Title: 
Simulations  for  Drug  Related  Science 
Education.  Type  of  Information 
Collection  Request:  NEW.  Need  and  Use 
of  Information  Collection:  This  is  a 
request  for  a  one-time  clearance  to 
evaluate  an  interactive  multimedia 
module  developed  by  ArchieMD.  This ' 
evaluation  seeks  to  determine  whether 
the  multimedia  module  ArchieMD:  The 
Science  of  Drugs  (1)  Increases  students’ 
knowledge  in  brain  and  heart  biology 
and  the  effects  drugs  have  on  the  body 
(2)  Increases  positive  attitudes  towards 
science  education  for  high  school 
students  (3)  Reinforces  or  instills 
negative  attitudes  towards  substance 
abuse.  In  order  to  test  the  effectiveness 
of  the  interactive  multimedia  module, 
data  will  be  collected  in  the  form  of  pre 
and  post  test  surveys  from  10th  and 
11th  grade  high  school  students 
utilizing  the  developed  module.  The 
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findings  will  provide  valuable 
information  regarding  information 
pertaining  to  the  use  of  interactive 
multimedia  educational  modules  in 
high  school  science  classrooms  and 
their  ability  to  increase  knowledge  and 
change  attitudes  and  perceptions. 

Frequency  of  Response:  4.  Affected 
Public:  High  school  students  engaged 


with  the  ArchieMD:  The  Science  of 
Drugs  program.  Type  of  Respondent: 
Participants  will  include  high  school 
students  enrolled  in  the  tenth  and 
eleventh  grade.  Estimated  Total  Annual 
Number  of  Respondents:  360.  Estimated 
Number  of  Responses  per  Respondent: 
4.  Average  Rurden  Hours  per  Response: 


One  high  school  period  lasting  50 
minutes.  Estimated  Total  Annual 
Burden  Hours  Requested:  1,199.95. 
There  are  no  Capital  Costs  to  report. 
There  are  no  Operating  or  Maintenance 
Costs  to  report.  The  estimated 
annualized  burden  is  summarized 
below. 


- 1 

Type  of  respondents 

Number  of 
respondents 

Frequency  of 
response 

. 

Average 
burden  hours 
per  response 

Estimated  total 
burden  hours 
requested 

Participants — High  School  Students . 

360 

4 

.8333 

1,199.95 

Total  . .• . 

360 

4 

.8333 

1,199.95 

Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(2)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  to  OMB:  Written 
comments  and/ or  suggestions  regarding 
the  item(s)  contained  in  this  hotice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the:  Office 
of  Management  and  Budget,  Office  of 
Regulatory  Affairs,  New'  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact:  Dr. 
Cathrine  Sasek,  Coordinator,  Science 
Education  Program,  Office  of  Science 
Policy  and  Communications,  National 
Institute  on  Drug  Abuse,  6001  Executive 
Blvd.,  Room  5237,  Bethesda,  MD  20892, 
or  call  non-toll-free  number  (301)  443- 
6071;  fax  (301)  443-6277;  or  by  e-mail 
to  csasek@nida.nih.gov. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  30  days  of  the  date  of 
this  publication. 


Dated:  October  16,  2008. 

Mary  Affeldt, 

Associate  Director  for  Management,  National 
Institute  on  Drug  Abuse. 

(FR  Doc.  E8-25356  Filed  10-23-08;  8:45  am] 
BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  follow'ing 
meetings. 

The  meetings  will  be  closed  to  tbe 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),‘Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  Metabolic 
Endocrinology. 

Date:  November  4-5,  2008. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Virtual  Meeting). 

Contact  Person:  Reed  A.  Graves,  PhD, 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6166, 
MSC  7892,  Bethesda,  MD  20892,  (301)  402- 
6297,  gravesr@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  AIDS  and  Related 
Research  integrated  Review  Group,  AIDS 
Clinical  Studies  and  Epidemiology  Study 
Section. 

Date:  November  6,  2008. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  at  the  Chevy  Chase 
Pavilion,  4300  Military  Road,  NW., 
Washington,  DC  20015. 

Contact  Person:  Hilary  O.  Sigmon,  PhD, 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5222, 
MSC  7852,  Bethesda,  MD  20892,  (301)  594- 
6377,  sigmonh@csr.nih.gov. 

This  notice  is  being  published  less  than  15  . 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel:  Skeletal 
Biology. 

Date:  November  10-14,  2008. 

Time:  7  p.m.  to  8  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Virtual  Meeting). 

Contact  Person:  Priscilla  B.  Chen,  PhD, 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4104, 
MSC  7814,  Bethesda,  MD  20892,  (301)  435- 
1787,  chenp@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  hy  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  AIDS  SBIR/ 
STTR  Biological  Sciences. 

Date:  November  12-14,  2008. 

Time:  9  a.m.  to  3  p.m. 

Agenda;  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Virtual  Meeting). 

Contact  Person:  Kenneth  A.  Roebuck,  PhD, 
Scientific  Review  Officer,  Center  for 
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Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5106, 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1166,  roebuckk@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  Biophysical 
and  Physiological  Neuroscience. 

Date:  November  12—13,  2008. 

Time:  6  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  Gregory  Hotel  and  Suites,  2033 
M  Street,  NW.,  Washington,  DC  20036. 

Contact  Person:  Eugene  Carstea,  PhD, 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5199, 
MSC  7846,  Bethesda,  MD  20892,  (301)  435- 
0634,  carsteae@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  Health  and 
Health  Related  Behavior  of  Individuals  and 
Populations  Fellowship  Meeting. 

Date:  November  13,  2008. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hamilton  Crowne  Plaza  Hotel,  1001 
14th  Street,  NW'.,  Washington,  DC  20005. 

Contact  Person:  Susan  F.  Marden,  PhD, 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3172, 
MSC  7770,  Bethesda,  MD  20892,  301-435- 
1712,  mardens@mail.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  Member 
Conflicts  in  Microbiology. 

Date;  November  13-14,  2008. 

Time:  8  a.m.  to  6  p.m. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Virtual  Meeting). 

Contact  Person:  Rossana  Berti,  PhD, 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room'3191, 
MSC  7846,  Bethesda,  MD  20892,  301-402- 
6411,  bertiros@csr.nih  .gov. 

Name  of  Committee:  AIDS  and  Related 
Research  Integrated  Review  Group, 
Behavioral  and  Social  Consequences  of  HIV/ 
AIDS  Study  Section. 

Date:  November  13-14,  2008. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Crowne  Plaza  Washington  National 
Airport,  1489  Jefferson  Davis  Highway, 
Arlington,  VA  22202. 

Contact  Person:  Mark  P.  Rubert,  PhD, 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5218, 
MSC  7852,  Bethesda,  MD  20892,  301-435- 
1775,  rubertm@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  ZRGI  DIG- 
F  (02)  Member  Conflict. 

Date:  November  13,  2008. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Rass  M.  Shayiq,  PhD, 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2182, 
MSC  7818,  Bethesda,  MD  20892,  (301)  435- 
2359,  shayiqr@csr.nih.gov. 

Name  of  Committee:  AIDS  and  Related 
Research  integrated  Review  Group,  HIV/ 

AIDS  Vaccines  Study  Section. 

Date:  November  14,  2008. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Mary  Clare  Walker,  PhD, 
Scientific  Review  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5208, 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1165,  walkermc@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel;  Brain 
Disorders  in  the  Developing  World. 

Date:  November  20-21,  2008. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Doubletree  Hotel  and  Executive 
Meeting  Center,  8120  Wisconsin  Avenue, 
Bethesda,  MD  20814. 

Contact  Person:  Dan  D.  Gerendasy,  PhD, 
Scientific  Review'  Officer,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5132, 
MSC  7843,  Bethesda,  MD  20892,  301-594- 
6830,  gerendad@csr.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333,  Clinical  Research;  93.306,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  October  15,  2008. 

Jennifer  Spaeth, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  E8-25228  Filed  10-23-08;  8:45  am] 
BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Biomedical 
Imaging  and  Bioengineering;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 


the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National 
Institute  of  Biomedical  Imaging  and 
Bioengineering  Special  Emphasis  Panel. 

Date:  November  20,  2008. 

Time:  10  a.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health/ 
NIBIB/DHHS,  Democracy  Two,  6707 
Democracy  Blvd.,  Suite  956,  Bethesda, 
MD  20892.  (Telephone  Conference  Call) 

Contact  Person:  Prabha  L.  Atreya, 
PhD,  Scientific  Review  Administrator, 
Office  of  Scientific  Review,  National 
Institute  of  Biomedical  Imaging  and 
Bioengineering,  Bethesda,  MD  20892, 
(301)  496-8633,  atreyapt<almail. nih.gov. 

Dated:  October  16,  2008. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  E8-25232  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  he  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel;  CREATE  III. 

Date:  November  10,  2008. 

Time:  8  a.m.  to  12  p.m. 

Agenda:  To.  review  and  evaluate  grant 
applications. 

Place:  National  Institute  on  Aging, 
Gateway  Bldg.,  7201  Wisconsin  Ave.,  2C218, 
Bethesda,  MD  20814  (Telephone  Conference 
Call). 
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Contact  Person:  Alfonso  R.  Latoni,  PhD, 
Deputy  Chief,  Scientific  Review  Branch, 
National  Institute  on  Aging,  Gateway 
Building,  7201  Wisconsin  Avenue,  Room 
2C218,  Bethesda,  MD  20892,  301-402-7702, 
latonia@nia.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel;  Cognitive  and 
Motor  Dysfunction  in  Aging. 

Date:  November  24,  2008. 

Time:  1  p.m.  to  5  p.m. 

Agendo:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institute  on  Aging, 

Gateway  Building,  7201  Wisconsin  Avenue, 
2C212,  Bethesda,  MD  20892.  (Telephone 
Conference  Call). 

Contact  Person:  Elaine  Lewis,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Office,  National  Institute  on  Aging, 
Gateway  Building,  Suite  2C212,  MSC-9205, 
7201  Wisconsin  Avenue,  Bethesda,  MD 
20892, 301-402-7707, 
elainelewis@nia.nih  .gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  October  15,  2008. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  E8-‘25233  Filed  10-23-08;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Eunice  Kennedy  Shriver  National 
Institute  of  Child  Health  and  Human 
Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordemce  with  the 
provisions  set  forth  in  sections 
552b(c)(4}  and  552b(c)(6),  Title  5  U.S.C. , 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel  Biospecimen 
Repository. 

Date:  November  20,  2008. 


Time:  9  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health,  6100 
Executive  Boulevard,  Room  5B01,  Rockville, 
MD  20852.  (Telephone  Conference  Call) 
Contact  Person:  Sathasiva  B.  Kandasaniy, 
PhD,  Scientific  Review  Administrator, 
Division  of  Scientific  Review,  National 
Institute  of  Child  Health  and  Human 
Development,  6100  Executive  Boulevard, 
Room  5B01,  Bethesda,  MD  20892-9304,  (301) 
435-6680,  skandasa@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 

Dated;  October  17,  2008. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  E8-25355  Filed  10-23-08;  8:45  am] 
BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Eunice  Kennedy  Shriver  National 
Institute  of  Child  Health  &  Human 
Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
.^the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  Toll-like  Receptor 
Functioning  throughout  Gestation. 

Date:  November  14,  2008. 

Time:  2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6100 
Executive  Boulevard,  Room  5B01,  Rockville, 
MD  20852.  (Telephone  Conference  Call). 

Contact  Person:  Copal  M.  Bhatnagar,  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  Child  Health  and  Human 
Development,  National  Institutes  of  Health, 


6100  Bldg.  Rm.  5B01,  Rockville,  MD  20852, 
(301)  435-6889,  bhatnagg@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 

Dated:  October  17,  2008. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  E8-25360  Filed  10-23-08;  8:45  am] 
BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Eunice  Kennedy  Shriver  National 
Institute  of  Child  Health  &  Human 
Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose  , 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Hiunan  Development 
Special  Emphasis  Panel;  Neonatal  Research 
Training. 

Date:  November  13,  2008. 

Time:  1:30  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,- 6100 
Executive  Boulevard,  Room  5B01,  Rockville, 
MD  20852  (Telephone  Conference  Call). 

Contact  Person:  Copal  M.  Bhatnagar,  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  Child  Health  and  Human 
Development,  National  Institutes  of  Health, 
6100  Bldg  Rm  5B01,  Rockville,  MD  20852, 
(301)  435-6889,  bhatnagg@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
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93.865,  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 

Dated:  October  17,  2008. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  E8-25363  Filed  10-23-08;  8:45  am] 
BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Eunice  Kennedy  Shriver  National 
institute  of  Child  Health  &  Human 
Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel;  Limited 
Competition  for  the  Academic-Community 
Partnership  Conference  Series. 

Date:  November  20,  2008. 

Time:  12:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  NICHD,  6100  Executive  Blvd.,  Room 
5B01,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Marita  R.  Hopmann,  PhD, 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  6100 
Building,  Room  5b01,  Bethesda,  MD  20892, 
(301)  435-6911,  hopmannm@mail.nih.gov. 
(Catalogue  of  P’ederal  Domestic  Assistance 
Program  Nos,  93.864,  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 


Dated:  October  17,  2008. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  E8-25364  Filed  10-23-08;  8:45  am] 
BILUNG  CODE  4140-<)1-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[Docket  No.  USCG-2008-0923] 

Notification  of  the  Imposition  of 
Conditions  of  Entry  for  Certain  Vessels 
Arriving  to  the  United  States; 

Cambodia 

AGENCY:  Coast  Guard,  DHS- 
ACTION:  Notice. 

SUMMARY:  The  Coast  Guard  announces 
that  it  will  impose  conditions  of  entry 
on  vessels  arriving  from  the  country  of 
Cambodia. 

DATES:  The  policy  announced  in  this 
notice  will  become  effective  November 
7,  2008. 

ADDRESSES:  This  notice  will  be  available 
for  inspection  and  copying  at  the  Docket 
Management  Facility  at  the  U.S. 
Department  of  Transportation,  Room 
W12-140  on  the  Ground  Floor  of  the 
West  Building,  1200  New  Jersey 
Avenue,  SE.,  Washington,  DC  20590, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  on  this  notice,  call 
Mr.  Michael  Brown,  International  Port 
Security  Evaluation  Division,  Coast 
Guard,  telephone  202-372-1081.  If  you 
have  questions  on  viewing  or  submitting 
material  to  the  docket,  call  Renee  V. 
Wright,  Program  Manager,  Docket 
Operations,  telephone  202-366-9826, 
SUPPLEMENTARY  INFORMATION: 
Background  and  Purpose 

Section  70110  of  the  Maritime 
Transportation  Security  Act  of  2002 
(Pub,  L,  107-295,  Nov.  25,  2002) 
provides  that  the  Secretary  of  Homeland 
Security  may  impose  conditions  of  entry 
on  vessels  requesting  entry  into  the 
United  States  arriving  from  ports  that 
are  not  maintaining  effective  anti¬ 
terrorism  measures.  The  Coast  Guard 
has  been  delegated  the  authority  by  the 
Secretary  to  carry  out  the  provisions  of 
this  section.  Previous  notices  have 
imposed  or  removed  conditions  of  entry 
on  vessels  arriving  from  certain 
countries  and  those  conditions  of  entry 


and  the  countries  they  pertain  to  remain 
in  effect  unless  modified  by  this  notice. 

The  Coast  Guard  has  determined  that 
ports  in  Cambodia,  with  certain 
exceptions,  are  not  maintaining  effective 
anti-terrorism  measures.  Accordingly, 
effective  November  7,  2008  the  Coast 
Guard  will  impose  the  following 
conditions  of  e.ntry  on  vessels  that 
visited  ports  in  Ceunbodia,  with  the 
exception  of  the  Phnom  Pehn 
Autonomous  Port  and  Sihanoukville 
Autonomous  Port,  during  their  last  five 
port  calls.  Vessels  must: 

•  Implement  measm'es  per  the  ship’s 
security  plan  equivalent  to  Security 
level  2  while  in  a  port  in  the  above 
country; 

•  Ensme  that  each  access  point  to  the 
ship  is  guarded  and  that  the  guards  have 
total  visibility  of  the  exterior  (both 
landside  and  waterside)  of  the  vessel 
while  the  vessel  is  in  ports  in  the  above 
country.  Guards  may  be  provided  by  the 
ship’s  crew,  however,  additional 
crewmembers  should  be  placed  on  the 
ship  if  necessary  to  ensure  that  limits  on 
maximum  hours  of  work  are  not 
exceeded  and/or  minimum  hours  of  rest 
are  met,  or  provided  by  outside  security 
forces  approved  by  the  ship’s  master 
and  Company  Seciuity  Officer; 

•  Attempt  to  execute  a  Declaration  of 
Security  while  in  a  port  in  the  above 
country; 

•  Log  all  security  actions  in  the  ship’s 
log: 

•  Report  actions  taken  to  the 
cognizant  U.S.  Coast  Guard  Captain  of 
the  Port  prior  to  arrival  into  U.S.  waters; 
and 

•  Based  on  the  findings  of  the  Coast 
Guard  boarding  or  examination,  vessels 
may  be  required  to  ensure  that  each 
access  point  to  the  ship  is  guarded  by 
armed  private  security  guards  and  that 
they  have  total  visibility  of  the  exterior 
(both  landside  and  waterside)  of  the 
vessel  while  in  U.S.  ports.  The  number 
and  position  of  the  guards  have  to  be 
acceptable  to  the  cognizant  Coast  Guard 
Captain  of  the  Port  prior  to  the  vessel’s 
arrival. 

Dated:  September  30,  2008. 

Rear  Admiral  Sally  Brice-O'Hara, 

USCG,  Deputy  Commandant  for  Operations. 
[FR  Doc.  E8-25436  Filed  10-23-08;  8:45  am] 
BILUNG  CODE  49ia-15-P 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[Docket  No.  USCG-200fr-1061] 

Chemical  Transportation  Advisory 
Committee 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  meetings. 

SUMMARY:  The  Chemical  Transportation 
Advisory  Committee  (CTAC),  its 
Subcommittees  on  Outreach,  National 
Fire  Protection  Association  (NFPA)  472 
Standard,  Hazardous  Cargo 
Transportation  Security  (HCTS),  and 
International  Maritime  Solid  Bulk 
Cargoes  (IMSBC)  Code;  as  well  as  its 
Working  Groups  on  Barge  Emission  and 
Hazard  Communication  and  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships 
(MARPOL)  Annex;  will  meet  to  discuss 
various  issues  relating  to  the  marine 
transportation  of  hazardous  materials  in 
bulk.  These  meetings  will  be  open  to  the 
public. 

DATES:  The  Subcommittee  on  Outreach 
and  NFPA  472  will  meet  on  Tuesday, 
November  18,  2008  from  9  a.m.  to  10 
a.m.  The  Subcommittee  for  HCTS  will 
meet  on  Tuesday,  November  18,  2008 
from  10  a.m.  to  12  p.m.  The  MARPOL 
Annex  Working  Group  will  meet  on 
Tuesday,  November  18,  2008  from  1 
p.m.  to  3  p.m.  The  Working  Group  on 
Barge  Emission  and  Hazard 
Communication  will  meet  on  Tuesday, 
November  18,  2008,  from  3  p.m.  to  4 
p.m.  The  Subcommittee  for  IMSBC  Code 
will  meet  on  Tuesday,  November  18, 
2008,  from  9  a.m.  to  5  p.m.  CTAC  will 
meet  on  Thursday,  November  19,  2008, 
from  9  a.m.  to  3:30  p.m. 

ADDRESSES:  CTAC’s  Subcommittees  and 
Working  Groups  will  be  meeting  at 
INEOS,  2600  South  Shore  Boulevard, 
League  City,  TX  77573.  The  CTAC 
meeting  will  be  at  the  South  Shore 
Harbour  Resort  and  Conference  Center, 
2500  South  Shore  Blvd.,  League  City, 

TX  77573.  Send  written  material  and 
requests  to  make  oral  presentations  to 
Commander  Rick  Raksnis,  Commandant 
{CG-5223),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington,  DC  20593-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Rick  Raksnis,  Designated 
Federal  Officer  (DFO)  of  CTAC,  or  Sara 
Ju,  Assistant  to  the  DFO,  telephone  202- 
372-1422,  fax  202-372-1926. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
these  meetings  is  given  under  the 
Federal  Advisorv  Committee  Act,  5 
U.S.C.  App.  (Pub.  L.  92-463). 


Agendas  of  Meetings 

Chemical  Transportation  Advisory 
Committee  ( CTAC).  The  agenda 
includes  the  following: 

(1)  Progress  report  from  the  Outreach 
Subcommittee  and  its  Barge  Emission 
and  Hazard  Communication  Working 
Group. 

(2)  Status  report  on  the  HCTS 
Subcommittee. 

(3)  Progress  report  on  the  IMSBC  Code 
Subcommittee. 

(4)  Status  report  on  the  MARPOL 
Annex  Working  Group. 

(5)  Status  report  on  the  NFPA  472 
Stemdard  Subcommittee. 

(6)  Presentation  on  Houston/ 

Galveston  Navigation  Safety  Advisory 
Committee  (HOGANSAC)  and  its  Brown 
Water  University. 

(7)  Presentation  on  the  response  to  the 
Vinyl  Chloride  Monomer  spill  in  Corpus 
Christi,  TX. 

The  Outreach  Subcommittee  and  the 
Barge  Emission  and  Hazard 
Communication  Working  Group.  The 
Subcommittee  and  the  Working  Group 
will  discuss  outreach  efforts  especially 
aimed  at  barge  owners  and  operators 
regcU'ding  best  practices  for  reducing 
hazardous  emissions. 

The  HCTS  Subcommittee.  The 
Subcommittee  will  discuss  progress 
with  the  Transportation  Workers 
Identification  Credentials  (TWIC) 
program  and  proposed  Advanced  Notice 
of  Arrival  (ANOA)  regulatory  changes. 

The  IMSBC  Code  Subcommittee.  The 
Subcommittee  will  discuss 
harmonization  of  U.S.  regulations  with 
the  IMSBC  Code  and  SOLAS  Chapter 
VI,  and  incorporation  of  requirements 
and  best  practices  for  the  safe  transport 
of  solid  bulk  cargoes  contained  in  Coast 
Guard  policy,  guidelines,  and 
previously  issued  special  permits. 

The  MABPOL  Annex  Working  Group. 
The  Working  Group  will  review  the  task 
statement  and  discuss  improvements  for 
the  adequacy  of  port  waste  reception 
facilities. 

The  NFPA  472  Standards 
Subcommittee.  The  Subcommittee  will 
review  the  task  statement  and  identify 
any  outstanding  items. 

Procedural 

These  meetings  are  open  to  the 
public.  At  the  Chair’s  discretion, 
members  of  the  public  may  make  oral 
presentations  during  these  meetings.  If 
you  would  like  to  make  an  oral 
presentation  at  these  meetings,  please 
notify  the  DFO  no  later  than  November 
11,  2008.  Written  material  for 
distribution  at  these  meetings  should 
reach  the  Coast  Guard  no  later  than 
November  11,  2008.  If  you  would  like  a 


copy  of  your  material  distributed  to 
each  member  of  the  committee  in 
advance  of  these  meetings,  please 
submit  25  copies  to  the  DFO  no  later 
than  November  11,  2008. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  these 
meetings,  contact  the  DFO  as  soon  as 
possible. 

Dated:  October  16,  2008. 

J.  Lantz, 

Director  of  Commercial  Regulations  and 
Standards. 

[FR  Doc.  E8-25445  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4910-15-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-51 8&-N-1 2] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment: 
Continuum  of  Care  Homeless 
Assistance — Technical  Submission 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice  of  proposed  information 
collection. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  December 
23,  2008. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  or  OMB  Control 
number  and  should  be  sent  to:  Lillian  L. 
Deitzer,  Departmental  Reports 
Management  Officer,  QDAM, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 

Room  4178,  Washington,  DC  20410- 
5000;  telephone  202.402.8048  (this  is 
not  a  toll-free  number)  or  e-mail  Ms. 
Deitzer  at  LiIIian.L.Deitzer@hud.gov  for 
a  copy  of  the  proposed  forms,  or  other 
available  information. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Marie  Oliva,  Office  of  Special  Needs 
Assistance  Programs,  CPD,  Department 
of  Housing  and  Urban  Development, 

451  7th  Street,  SW.,  Room  7262, 
Washington,  DC  20410;  telephone  202- 
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402-4497  {this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 

Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 

Chapter  35,  as  amended).  This  Notice  is 
soliciting  comments  from  members  of 
the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  to:  (1)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (2)  evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Continuum  of  Care 
Homeless  Assistance — Technical 
Submission. 

Description  of  the  need  for  the 
information  and  proposed  use: 
Information  to  be  used  to  obtain  more 
detailed  technical  information  not 
contained  in  the  original  Continuum  of 
Care  Homeless  Assistance  Grant 
Application. 

Agency  form  number:  HUD-40090- 
3a. 

Members  of  affected  public: 
Applicants  that  are  successful  in  the 
Continuum  of  Care  Homeless  Assistance 
Grant  competition. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  500  responses,  per 
annum  (500  x  1  form),  nine  hours  to 
prepare  HUD-20090-3a,  4,500  hours 
total  reporting. 

Status  of  the  proposed  information 
collection:  New  collection. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated;  October  16,  2008. 

Susan  D.  Peppier, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

[FR  Doc.  E8-25367  Filed  10-23-08;  8:45  am] 
BILUNG  CODE  4210-67-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No-  FR-5188-N-11] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment: 
Continuum  of  Care  Homeless 
Assistance  Application — Continuum  of 
Care  Registration 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice  of  proposed  information 
collection. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  December 
23,  2008. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name/or  OMB  Control 
number  and  should  be  sent  to:  Lillian  L. 
Deitzer,  Departmental  Reports 
Management  Officer,"  QDAM, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 

Room  4178,  Washington,  DC  20410- 
5000;  telephone  202.402.8048  (this  is 
not  a  toll-free  number)  or  e-mail  Ms. 
Deitzer  at  Ullian.L.Deitzer@hud.gov  for 
a  copy  of  the  proposed  forms,  or  other 
available  information. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Marie  Oliva,  Office  of  Special  Needs 
Assistance  Programs,  CPD,  Department 
of  Housing  and  Urban  Development, 

451  7th  Street,  SW.,  Room  7262, 
Washington,  DC  20410;  telephone 
202.402.4497  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 

Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended).  This  Notice  is 
soliciting  comments  from  members  of 
the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  to:  (1)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 


be  collected:  and  (4)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Continuum  of  Care 
Homeless  Assistemce  Application — 
Continuum  of  Care  Registration. 

Description  of  the  need  for  the 
information  and  proposed  use: 
Information  to  be  used  in  the  rating, 
ranking  and  selection  of  proposals 
submitted  to  HUD  by  State  and  local 
governments,  public  housing 
authorities,  and  nonprofit  organizations 
for  awarded  funds  under  the  Continuum 
of  Care  Homeless  Assistance 
Competition. 

Agency  form  number;  HUD-40090-1. 

Members  of  affected  public:  Eligible 
applicants  interested  in  applying  for 
Continuum  of  Care  Homeless  Assistance 
funds. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  460  responses,  per 
annmn  (500  x  1  form),  .5  hours  to 
prepare  HUD-20090-1,  230  hours  total 
reporting. 

Status  of  the  proposed  information 
collection:  New  collection. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  October  16,  2008. 

Susan  D.  Peppier, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

[FR  Doc.  E8-25368  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4210-67-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5161-N-05  ] 

Credit  Watch  Termination  Initiative 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice. 

S'UMMARY:  This  notice  advises  of  the 
cause  and  effect  of  termination  of 
Origination  Approval  Agreements  taken 
by  HUD’s  Federal  Housing 
Administration  (FHA)  against  HUD- 
approved  mortgagees  through  the  FHA 
Credit  Watch  Termination  Initiative. 
This  notice  includes  a  list  of  mortgagees 
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which  have  had  their  Origination  >  *  ~  : 
Approval  Agreements  terminated. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Quality  Assurance  Division,  Office  of 
Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Room  B133-P3214,  Washington, 

DC  20410-8000;  telephone  (202)  708- 
2830  (this  is  not  a  toll  free  number). 
Persons  with  hearing  or  speech 
impairments  may  access  that  number 
through  TTY  by  calling  the  Federal 
Information  Relay  Service  at  (800)  877- 
8339. 

SUPPLEMENTARY  INFORMATION:  HUD  has 

the  authority  to  address  deficiencies  in 
the  performance  of  lenders’  loans  as 
provided  in  HUD’s  mortgagee  approval 
regulations  at  24  CFR  202.3.  On  May  17, 
1999  HUD  published  a  notice  (64  FR 
26769),  on  its  procedures  for 
terminating  Origination  Approval 
Agreements  with  FHA  lenders  and 
placement  of  FHA  lenders  on  Credit 
Watch  status  (an  evaluation  period).  In 
the  May  17, 1999  notice,  HUD  advised 
that  it  would  publish  in  the  Federal 
Register  a  list  of  mortgagees,  which 
have  had  their  Origination  Approval 
Agreements  terminated. 

Termination  of  Origination  Approval 
Agreement:  Approval  of  a  mortgagee  by 
HUD/FHA  to  participate  in  FHA 
mortgage  insurance  programs  includes 
an  Origination  Approval  Agreement 
(Agreement)  between  HUD  and  the 
mortgagee.  Under  the  Agreement,  the 
mortgagee  is  authorized  to  originate 
single-family  mortgage  loans  and  submit 
them  to  FHA  for  insurance 
endorsement.  The  Agreement  may  be 
terminated  on  the  basis  of  poor 
performance  of  FHA-insured  mortgage 
loans  originated  by  the  mortgagee.  The 
termination  of  a  mortgagee’s  Agreement 
is  separate  and  apart  from  any  action 
taken  by  HUD’s  Mortgagee  Review 


Board  under  HUD’s  regulations  at  24 
CFR  part  25. 

Cause:  HUD’s  regulations  permit  HUD 
to  terminate  the  Agreement  with  any 
mortgagee  having  a  default  and  claim 
rate  for  loans  endorsed  within  the 
preceding  24  months  that  exceeds  200 
percent  of  the  default  and  claim  rate 
within  the  geographic  area  served  by  a 
HUD  field  office,  and  also  exceeds  the 
national  default  arid  claim  rate.  For  the 
35th  review  period,  HUD  is  terminating 
the  Agreement  of  mortgagees  whose 
default  and  claim  rate  exceeds  both  the 
national  rate  and  200  percent  of  the 
field  office  rate. 

Effect:  Termination  of  the  Agreement 
precludes  that  branch(s)  of  the 
mortgagee  from  originating  FHA-insured 
single-family  mortgages  within  the  area 
of  the  HUD  field  office(s)  listed  in  this 
notice.  Mortgagees  authorized  to 
purchase,  hold,  or  service  FHA  insured 
mortgages  may  continue  to  do  so. 

Loans  that  closed  or  were  approved 
before  the  termination  became  effective 
may  be  submitted  for  insurance 
endorsement.  Approved  loans  are  (1) 
those  already  underwritten  and 
approved  by  a  Direct  Endorsement  (DE) 
underwriter  employed  by  an 
unconditionally  approved  DE  lender 
and  (2)  cases  covered  by  a  firm 
commitment  issued  by  HUD.  Cases  at 
earlier  stages  of  processing  cannot  be 
submitted  for  insurance  by  the 
terminated  branch;  however,  they  may 
be  transferred  for  completion  of 
processing  and  underwriting  to  another 
mortgagee  or  branch  authorized  to 
originate  FHA  insured  mortgages  in  that 
area.  Mortgagees  are  obligated  to 
continue  to  pay  existing  insurance 
premiums  and  meet  all  other  obligations 
associated  with  insured  mortgages. 

A  terminated  mortgagee  may  apply  for 
a  new  Origination  Approval  Agreement 


if  the  mortgagee  continues  to  be  an 
approved  mortgagee  meeting  the 
requirements  of  24  CFR  202.5,  202.6, 
202.7,  202.8  or  202.10  and  202.12,  if 
there  has  been  no  Origination  Approval 
Agreement  for  at  least  six  months,  and 
if  the  Secretary  determines  that  the 
underlying  causes  for  termination  have 
been  remedied.  To  enable  the  Secretary 
to  ascertain  whether  the  underlying 
causes  for  termination  have  been 
remedied,  a  mortgagee  applying  for  a 
new  Origination  Approval  Agreement 
must  obtain  an  independent  review  of 
the  terminated  office’s  operations  as 
well  as  its  mortgage  production, 
specifically  including  the  FHA-insured 
mortgages  cited  in  its  termination 
notice.  This  independent  analysis  shall 
identify  the  underlying  cause  for  the 
mortgagee’s  high  default  and  claim  rate. 
The  review  must  be  conducted  and 
issued  by  an  independent  Certified 
Public  Accountant  (CPA)  qualified  to 
perform  audits  under  Government 
Auditing  Standards  as  provided  by  tbe 
Government  Accountability  Office.  Tbe 
mortgagee  must  also  submit  a  written 
.corrective  action  plan  to  address  each  of 
the  issues  identified  in  the  CPA’s  report, 
along  with  evidence  that  the  plan  has 
been  implemented.  The  application  for 
a  new  Agreement  should  be  in  the  form 
of  a  letter,  accompanied  by  the  CPA’s 
report  and  corrective  action  plan.  The 
request  should  be  sent  to  the  Director, 
Office  of  Lender  Activities  and  Program 
Compliance,  451  Seventh  Street,  SW., 
Room  B133-P3214,  Washington,  DC 
20410-8000  or  by  courier  to  490 
L’Enfant  Plaza,  East,  SW.,  Suite  3214, 
Washington,  DC  20024-8000. 

Action:  The  following  mortgagees 
have  had  their  Agreements  terminated 
by  HUD; 


Mortgagee  name 

1 

Mortgagee  branch  address  j 

HUD  office  jurisdic¬ 
tions 

Termination  effec-  ! 
live  date 

Homeownership 

centers 

AAA  Worldwide  Financial  Company . 

5057  Keller  Springs  Road,  Addison,  } 
TX  75001 . 

Fort  Worth  . 

July  1,  2008  . 

Denver. 

American  Mortgage  Services,  Inc  . 

1745  North  Brown  Road,  Suite  150, 
Lawrenceville,  GA  30043. 

Atlanta  . 

1 

July  1,  2008  . 

Atlanta. 

Community  Home  Lending,  Inc . 

1512  Centerpoint  Parkway,  Bir¬ 
mingham,  AL  35215. 

Birmingham  ....'. . 

i 

July  1,  2008  . 

Atlanta. 

Ideal  Mortgage  Bankers  . 

201  Old  Country  Road,  Melville,  NY 
11747. 

New  York . 

July  1,  2008  . 

Philadelphia. 

Landmark  Mortgage  Corporation . 

732  Behrman  Highway,  Suite  1,  Gret- 
!  na,  LA  70056. 

Atlanta  . 

July  '1,  2008  . 

Atlanta. 

Southwest  Stage  Funding  LLC . 

1  6816  East  Brown  Road,  Mesa,  AZ 
j  85207. 

San  Antonio . 

j  July  1 ,  2008  . 

Denver. 
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Dated:  October  15,  2008. 

Brian  D.  Montgomery, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

[FR  Doc.  E8-25366  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4210-67-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5186-N-43] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

DATES:  Effective  Date:  October  24,  2008. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Ezzell,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Room  7262,  Washington, 

DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.).  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today’s  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  October  16,  2008. 

Mark  R.  Johnston, 

Deputy  Assistant  Secretary  for  Special  Needs. 
[FR  Doc.  E8-25140  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4210-67-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 


ACTION:  Notice  of  Approved  Tribal — 
State  Gaming  Compact  Amendment. 

SUMMARY:  This  notice  publishes  an 
approval  of  the  First  Amendment  to  the 
Tribal-State  Compact  between  the 
Spokane  Tribe  and  the  State  of 
Washington. 

DATES:  Effective  Date:  October  24,  2008. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paula  L.  Hart,  Acting  Director,  Office  of 
Indian  Gaming,  Office  of  the  Deputy  . 
Assistant  Secretary — Policy  and 
Economic  Development,  Washington, 
DC  20240,  (202)  219-4066. 
SUPPLEMENTARY  INFORMATION:  Under 
Section  11  of  the  Indian  Gaming 
Regulatory  Act  of  1988  (IGRA),  Public 
Law  100-497,  25  U.S.C.  2710,  the 
Secretary  of  the  Interior  shall  publish  in 
the  Federal  Register  notice  of  approved 
Tribal-State  compacts  for  the  purpose  of 
engaging  in  Class  III  gaming  activities 
on  Indian  lands.  This  Amendment 
increases  the  overall  limit  of  allowable 
player  terminals,  incorporates 
agreements  that  stall  the  availability  of 
higher  stake  table  games  until  April  30, 
2010,  establishes  a  leasing  arrangement 
and  places  a  moratorium  on 
amendments  relating  to  TLS  player 
terminals  until  June  30,  2009.  This 
Amendment  is  hereby  approved. 

Dated:  October  14,  2008. 

George  T.  Skibine, 

Acting  Deputy  Assistant  Secretary  for  Policy 
and  Economic  Development — Indian  Affairs. 
[FR  Doc.  E8-25349  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4310-4N-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Tribal  Consultation  on  Proposed 
Special  Education  Policies  and 
Procedures 

.agency:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  tribal  consultation 
meetings. 

SUMMARY:  The  Bureau  of  Indian 
Education  (BIE),  Division  of 
Performance  and  Accountability  (DP A), 
will  conduct  tribal  consultation 
meetings  to  obtain  oral  and  written 
comments  on  proposed  BIE  Special 
Education  Policies  and  Procedures.  The 
proposed  policies  and  procedures  are 
available  at  http://www.enan.bia.edu 
under  the  “News  and  Announcements” 
section  of  the  Web  site  or  by  calling  the 
individual  in  the  FOR  FURTHER 


INFORMATION  CONTACT  section  of  this 
notice. 

DATES:  The  SUPPLEMENTARY  INFORMATION 

section  contains  the  complete  schedule 
for  the  consultation  meetings.  Submit 
written  comments  on  the  proposed  BIE 
Special  Education  Policies  and 
Procedures  by  December  15,  2008,  to  the 
address  stated  in  the  ADDRESSES  section. 

ADDRESSES:  Send  or  hand-deliver 
written  comments  on  the  proposed  BIE 
Special  Education  Policies  and 
Procedures  to  Stan  Holder,  Chief, 
Division  of  Performance  and 
Accountability,  1011  Indian  School 
Road,  NW.,  Suite  332,  Albuquerque, 

New  Mexico  87104.  Submissions  by 
facsimile  should  be  sent  to  (505)  563- 
5281. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gloria  Yepa,  (505)  563-5264.  You  may 
obtain  a  copy  of  the  proposed  BIE 
Special  Education  Policies  and 
Procedures  by  contacting  Sally  Hollow 
Horn  at  (505)  563-5276  or  by  visiting 
the  Web  site  http://www.enan.bia.edu. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  order  to  receive  Federal  funds 
(“Part  B  funds”)  available  under  the 
Individuals  with  Disabilities  Education 
Act  of  2004  (IDEA),  the  BIE  must  meet 
eligibility  requirements  identified  in  the 
law.  The  U.S.  Department  of  Education 
published  final  regulations,  which 
became  effective  on  October  13,  2006, 
implementing  Part  B  of  IDEA  regarding 
eligibility  for  Federal  funds.  See  71  FR 
46540  (August  14,  2006).  BIE  has 
drafted  the  proposed  Special  Education 
Policies  and  Procedures,  which  revises 
its  2002  Eligibility  Document,  to  ensure 
consistency  with  IDEA  and  the  U.S. 
Department  of  Education’s  final 
regulations.  All  Bureau-funded  schools, 
including  grant  and  contract  schools, 
must  comply  with  the  policies  and 
procedures  to  be  eligible  to  receive  Part 
B  funding  and  ensure  that  students  with 
disabilities  are  appropriately  served. 

Purpose  of  the  Consultation 

The  purpose  of  the  consultation  is  to 
provide  Indian  tribes,  school  boards, 
parents,  Indian  organizations,  and  other 
interested  parties  with  an  opportunity  to 
comment  on  the  BIE’s  proposed  Special 
Education  Policies  and  Procedures.  The 
proposed  policies  and  procedures  are 
available  by  calling  the  individual  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice. 
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Meeting  Schedule 


Date 

Location 

Local  contact 

Phone  No. 

November  12 . 

Phoenix,  AZ . 

Luvette  Russell . ".. 

602-265-1592 

November  12 . 

Minneapolis,  MN . 

Lynn  Lafferty . 

612-713-4400 

November  13 . 

Albuquerque,  NM . 

Bart  Stevens  . 

505-563-5235 

November  1 3 . 

Rapid  City,  SD . 

Norma  Tibbetts  . 

605-867-3601 

November  14 . 

Tony  Dearman . 

206-220-7975 

November  14 . 

1  Nashville,  TN  . . . 

1  Roxanne  Brown  . 

615-564-6636 

A  consultation  booklet  for  the 
meetings  is  being  distributed  to 
federally  recognized  Indian  tribes. 

Bureau  of  Indian  Affairs  Regional  and 
Agency  Offices  and  BIE-funded  schools. 
The  booklets  will  also  be  available  from 
local  contact  persons  at  each  meeting. 

The  consultation  booklet  contains  the 
information  presented  in  this  notice,  as 
well  as  additional  background 
information.  For  specific  meeting 
location  information,  please  contact  the 
local  contacts  at  the  telephone  numbers 
listed  above. 

Suggested  Format  for  Comments 

Because  BIE  anticipates  receiving 
many  comments  from  meeting 
participants,  please  include  the 
following  information,  if  possible: 

•  Specific  suggestions  or  concerns 
related  to  the  proposed  Special 
Education  Policies  and  Procedures; 

•  The  name  of  the  commenter;  and 

•  The  name  and  address  of  the 
organization,  if  any,  that  the  commenter 
represents. 

Public  Comment  Availability 

Comments,  including  names,  street 
addresses,  and  other  contact 
information  of  respondents,  will  be 
available  for  public  review  at  the 
address  listed  under  the  ADDRESSES 
section  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.  EST),  Monday 
through  Friday,  except  Federal  holidays. 
Before  including  your  address, 
telephone  number,  e-mail  address,  or 
other  personal  identifying  information 
in  your  comment,  be  advised  that  your 
entire  comment — including  your 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  from  public  review  your 
personal  identifying  information,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

Authority:  This  notice  is  published  in 
accordance  with  the  authority  delegated  by 
the  Secretary  of  the  Interior  to  the  Principal 
Deputy  Assistant  Secretary — Indian  Affairs 
by  209  DM  8.1. 


"Dated;  October  14,  2008. 

George  T.  Skibine, 

Acting  Deputy  Assistant  Secretary  for  Policy 
and  Economic  Development — Indian  Affairs. 
[FR  Doc.  E8-25203  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4310-6W-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AK-920-09-1420-BK] 

Notice  of  Filing  of  Plats  of  Survey; 
Alaska 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION;  Notice  of  Filing  of  Plats  of 
Survey. 

SUMMARY;  Notice  of  Filing  of  Plats  of 
Survey;  Alaska. 

SURVEY  description:  The  plat  and  field 
notes,  representing  the  dependent 
resurvey  of  Tract  1,  U.S.  Survey  No. 
3026,  Alaska,  situated  in  the 
Municipality  of  Anchorage  within  T.  13 
N.,  R.  3  W.,  Seward  Meridian,  was 
accepted  October  3,  2008. 

DATES:  The  plat  of  survey  described 
above  is  scheduled  to  be  officially  filed 
in  the  Alaska  State  Office,  Bureau  of 
Land  Management,  Anchorage,  Alaska, 
November  24,  2008. 

ADDRESSES:  Bureau  of  Land 
Management,  Alaska  State  Office;  222 
W.  7th  Ave.,  Stop  13;  Anchorage,  AK 
99513-7599. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  A.  Hardt,  Riparian  Boundary 
Specialist,  Division  of  Cadastral  Survey, 
BLM-Alaska  State  Office;  222  W.  7th 
Ave.,  Stop  13;  Anchorage,  AK  99513- 
7599;  Tel:  907-271-3182;  fax:  907-271- 
4549;  e-mail:  frank_hardt@blm.gov. 
SUPPLEMENTARY  INFORMATION:  The 
survey  plat  and  field  notes  will  be 
available  for  inspection  in  the  Public 
Information  Center,  Alaska  State  Office, 
Bureau  of  Land  Management,  222  West 
7th  Avenue,  Anchorage,  Alaska,  99513- 
7599;  telephone  (907)  271-5960.  Copies 
may  be  obtained  from  this  office  for  a 
minimum  recovery  fee. 

If  a  protest  against  the  survey  is 
received  prior  to  the  date  of  official 


filing,  the  filing  will  be  stayed  pending 
consideration  of  the  protest.  A  plat  will 
not  be  officially  filed  until  the  day  after 
all  protests  have  been  dismissed. 

A  person  or  party  who  wishes  to 
protest  against  this  survey  must  file  a 
written  response  with  the  Alaska  State 
Director,  Bureau  of  Land  Management, 
stating  that  they  wish  to  protest. 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  the  State  Director;  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  days  after  the 
protest  is  filed. 

Authority:  Title  VI  of  Public  Law  97—468 
(96  Stat.  2556) 

Dated:  October  14,  2008. 

John  A.  Sroufe, 

Chief  Cadastral  Surveyor,  Alaska. 

[FR  Doc.  E8-24979  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4310-JA-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf  (OCS) 
Scientific  Committee  (SC); 
Announcement  of  Plenary  Session 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  OCS  Scientific 
Committee  will  meet  at  the  Fairfax 
Marriott  at  Fair  Oaks  in  Fairfax, 
Virginia. 

DATES:  Thursday ,'November  6,  2008, 
from  8:30  a.m.  to  4:30  p.m.;  and  Friday, 
November  7,  2008,  from  8:30  a.m.  to  4 
p.m. 

ADDRESSES:  Fairfax  Marriott  at  Fair 
Oaks,  11787  Lee  Jackson  Memorial 
Highway,  Fairfax,  Virginia,  telephone 
(703) 352-2525. 

FOR  FURTHER  INFORMATION  CONTACT:  A 

copy  of  the  agenda  may  be  requested 
from  MMS  by  calling  Ms.  Carolyn 
Beamer  at  (703)  787-1211.  Other 
inquiries  concerning  the  OCS  SC 
meeting  should  be  addressed  to  Dr. 
James  Kendall,  Executive  Secretary  to 
the  OCS  SC,  Minerals  Management 
Service,  381  Elden  Street,  Mail  Stop 
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4043,  Herndon,  Virginia  20170-4817  or 
by  calling  (703)  787-1656. 
SUPPLEMENTARY  INFORMATION:  The  OCS 
SC  will  provide  advice  on  the 
feasibility,  appropriateness,  and 
scientific  value  of  the  OCS 
Environmental  Studies  Program  to  the 
Secretary  of  the  Interior  through  the 
Director  of  the  MMS.  The  SC  will 
review  the  relevance  of  the  research  and 
data  being  produced  to  meet  MMS 
scientific  information  needs  for  decision 
making  and  may  recommend  changes  in 
scope,  direction,  and  emphasis. 

The  Committee  will  meet  in  plenary 
session  on  Thursday,  November  6.  The 
Director  will  present  an  overview  of 
MMS  and  the  Associate  Director  will 
address  the  Committee  on  new 
opportunities  and  challenges.  There  will 
be  an  update  on  activities  in  the  Gulf  of 
Mexico,  Alaska,  and  Pacific  OCS 
Regions. 

On  Friday,  November  7,  the 
Committee  will  meet  in  plenary  session 
to  discuss  Committee  business  and 
updates  will  be  provided  by  the 
Deepwater,  Arctic,  Alternative  and 
Renewable  Energy,  Marine  Minerals, 
and  Decommissioning  Subcommittees. 

The  meetings  are  open  to  the  public. 
Approximately  30  visitors  can  be 
accommodated  on  a  first-come-first- 
served  basis  at  the  plenary  session. 

Authority:  Federal  Advisory  Committee 
Act,  Pub.  L.  92—463,  5  U.S.C.,  Appendix  I, 
and  the  Office  of  Management  and  Budget’s 
Circular  A-63,  Revised. 

Dated:  October  15,  2008. 

James  J.  Kendall, 

Acting  Associate  Director  for  Offshore  Energy 
and  Minerals  Management. 

[FR  Doc.  E8-25399  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf  Official 
Protraction  Diagrams 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Availability  of  North  American 
Datum  of  1983  (NAD  83)  and  North 
American  Datum  of  1927  (NAD  27) 
Outer  Continental  Shelf  Official 
Protraction  Diagrams. 

SUMMARY:  Notice  is  hereby  given  that 
effective  with  this  publication,  the 
following  NAD  83-based  Outer 
Continental  Shelf  Official  Protraction 
Diagrams  (for  Alaska),  and  NAD  27- 
based  Outer  Continental  Shelf  Official 
Protraction  Diagrams  (for  the  Gulf  of 
Mexico),  with  revision  dates  as 


indicated,  are  now  available.  The 
Minerals  Management  Service  in 
accordance  with  its  authority  and 
responsibility  under  Title  43,  Code  of 
Federal  Regulations,  is  updating  the 
basic  record  used  for  the  description  of 
oil  and  gas,  mineral,  and  alternative 
energy  lease  sales  in  the  geographic 
areas  they  represent. 

Outer  Continental  Shelf  OfBcial 
Protraction  Diagrams  in  the  Alaska 
Region 

Description/Date 

NM58-02  (Unnamed) — May  2,  2006. 
NM59-01  (Unnamed) — May  2,  2006. 
NN02-04  (Okmuk  Canyon) — August  26, 
2004. 

NN02-06  (Umnak) — August  26,  2004. 
NN02-08  (Samalga  Island) — August  26, 
2004. 

NN03-03  (Akutan)— August  26,  2004. 
NN03-05  (Unalaska) — August  26,  2004. 
NN05-01  (Chirikof  Island) — July  5, 

2004. 

NN07-06  (Unnamed) — May  2,  2006, 
NN08-02  (Craig)— May  2,  2006. 

NN08-03  (Unnamed) — May  2,  2006. 
NN08-04  (Dixon  Entrance) — May  2, 
2006. 

NN08-05  (Unnamed) — May  2,  2006. 
NN09-01  (Ketchikan) — May  2,  2006. 
NN09-03  (Prince  Rupert) — May  2,  2006. 
NN59-02  (Unnamed) — May  2,  2006. 
NN59-03  (Unnamed) — May  2,  2006. 
NN59-04  (Unnamed) — May  2,  2006. 
NN59-05  (Unnamed) — May  2,  2006. 
NN59-07  (Unnamed) — May  2,  2006. 
NOOl-01  (Pervenets  Canyon) — May  2, 
2006. 

N002-06  (St.  Paul)— August  26,  2004. 
N002-08  (St.  George) — August  26,  2004. 
N005-02  (Seldovia) — July  5,  2004. 
N005-04  (Afognak) — July  5,  2004. 
N005-05  (Karluk) — July  5,  2004. 
N005-06  (Kodiak)— July  5,  2004. 
N005-07  (Trinity  Islands) — July  5, 

2004. 

NO06-01  (Blying  Sound) — July  5,  2004. 
N007-04  (Alsek  Valley) — May  2,  2006. 
N008-03  (Mt.  Fairweather) — May  2, 
2006. 

NO08-04  (Juneau) — May  2,  2006. 
N008-05  (Sitka)— May  2,  2006. 
N008-06  (Sumdum) — May  2,  2006. 
N008-07  (Goddard)— May  2,  2006. 
N008-08  (Port  Alexander) — May  2, 
2006. 

NO59-08  (Unnamed) — May  2,  2006. 
N060-02  (Aleutian  Basin) — May  2, 
2006. 

N060-03  (Unnamed) — May  2,  2006. 
N060-04  (Unnamed) — May  2,  2006. 
N060-05  (Unnamed) — May  2,  2006. 
N060-07  (Unnamed)- May  2,  2006. 
NPOl-02  (Unnamed) — May  2,  2006. 
NPOI-04  (Bossier)— May  2,  2006. 
NPOl-05  (Saulsbury  West) — May  2, 
2006. 


NPOl-06  (Saulsbury) — May  2,  2006. 
NPOl-07  (Banks)— May  2,  2006. 

NP02-01  (Gambell) — August  26,  2004. 
NP02-02  (St.  Lawrence) — August  26, 
2004. 

NP02-04  (Southeast  Cape) — August  26, 
2004. 

NP03-01  (Norton  Sound) — August  26, 
2004. 

NP03-02  (St.  Michael)— August  26, 

.  2004. 

NP04-01  (Unalakleet) — August  26, 

2004. 

NP06-07  (Seward) — July  5,  2004. 
NP06-08  (Cordova) — July  5,  2004. 
NQ02-02  (Cape  Seppings  West) — 

August  26,  2004. 

NQ02-04  (Bering  Strait) — August  26, 
2004. 

NQ02-06  (Little  Diomede  Island) — 
August  26,  2004. 

NQ02-07  (Unnamed) — August  26,  2004. 
NQ02-08  (Ukivok) — August  26,  2004. 
NQ03-01  (Cape  Seppings) — August  26, 
2004. 

NQ03-02  (Noatak)— August  26,  2004. 
NQ03-03  (Shishmaref) — August  26, 

2004. 

NQ03-04  (Kotzebue) — August  26,  2004. 
NQ03-05  (Teller)— August  26,  2004. 
NQ03-07  (Nome) — August  26,  2004. 
NQ03-08  (Solomon) — August  26,  2004. 
NQ04-03  (Selawik) — August  26,  2004. 
NQ04-07  (Cape  Denbigh) — August  26, 
2004. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  Alaska  Official  Protraction 
Diagrams  may  be  obtained  from  the 
Alaska  Public  Information  Office, 
Minerals  Management  Service,  3801 
Centerpoint  Drive,  Suite  500, 

Anchorage,  Alaska  99503-5820, 
Telephone  (800)  764-2627  or  (907)  334- 
5200. 

Outer  Continental  Shelf  Official 
Protraction  Diagrams  in  the  Gulf  of 
Mexico  Region 

Description/Date 

NH16-11  (De  Soto  Canyon) — August  1, 
2008. 

NG16-02  (Lloyd  Ridge) — August  1, 

2008. 

NG16-05  (Henderson) — August  1,  2008. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  Gulf  of  Mexico  Official 
Protraction  Diagrams  may  be  obtained 
from  the  Minerals  Management  Service, 
Gulf  of  Mexico  OCS  Region,  Attention: 
Public  Information  Office  (MS  5034), 
1201  Elmwood  Park  Boulevard,  New 
Orleans,  Louisiana  70123-2394, 
Telephone  (504)  736-2519  or  1-800- 
200-GULF.  Fax  (504)  736-2620.  Contact 
through  a  written  request:  http:// 
www.gomr.mms.gov/contact.htmI. 
SUPPLEMENTARY  INFORMATION:  Copies  of 
Official  Protraction  Diagrams  for  all 
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Regions  may  be  downloaded  from 
http://www.mms.gov/ld/maps.htm. 

Official  Protraction  Diagrams  and 
Leasing  maps  may  be  obtained  as 
Portable  Document  Format  (.pdf)  files 
for  viewing  and  printing  in  Adobe 
Acrobat.  These  files  are  no  longer 
available  in  the  .gra  format.  The  Acrobat 
Reader  may  be  obtained  from:  http:// 
www.adobe.com/products/acrobat/ 
readstep2.html. 

Dated;  September  24,  2008. 

Chris  C.  Oynes, 

Associate  Director  for  Offshore  Energy  and 
Minerals  Management. 

[FR  Doc.  E8-25446  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Boston  Harbor  Islands  National 
Recreation  Area  Advisory  Council; 
Notice  of  Public  Meeting 

agency:  Department  of  the  Interior, 
National  Park  Service,  Boston  Harbor 
Islands  National  Recreation  Area. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
Boston  Harbor  Islands  National 
Recreation  Area  Advisory  Council  will 
hold  a  scoping  meeting  for  the  public  on 
Wednesday,  November  19,  2008,  at  4:30 
p.m.  to  8  p.m.  at  Marriott’s  Custom 
House,  3  McKinley  Square,  Aruba 
Room,  Boston,  MA  02109. 

The  purpose  of  this  meeting  is  to 
provide  the  public  and  interested 
agencies  and  organizations  an 
opportunity  to  learn  about  a  project  to 
replace  the  existing  pier  on  Georges 
Island  and  provide  comments  early  in 
the  project  plemning  process.  The 
meeting  will  be  held  in  an  open  house 
format  and  will  not  include  a  scheduled 
presentation.  The  public  is  invited  to 
visit  at  any  point  in  the  scheduled  time 
to  review  the  materials  and  comment. 

The  meeting  will  he  open  to  the 
public.  Comments  regarding  potential 
issues  and  concerns,  alternatives, 
potential  environmental  impacts,  and 
mitigation  strategies  that  should  be 
considered  during  the  planning  process 
aire  welcome.  Comments  can  be 
provided  at  the  meeting,  by  mail  or 
online.  Persons  who  wish  to  mail  a 
written  statement  or  who  want  further 
information  concerning  the  meeting 
may  contact  Superintendent  Bruce 
Jacobson  at  (617)  223-8667.  To  provide 
comments  online,  please  go  to  the  NPS 
Planning,  Environment,  and  Public 
Comment  (PEPC)  Web  site  at:  http:// 
parkplanning.nps.gov/BOHA  and  follow 


the  appropriate  links  to  Georges 

Island — Evaluate  and  Design  Hub  Island 

Pier. 

Commentators  are  asked  to  please 
note  that  their  entire  comment — 
including  any  personal  identifying 
information,  such  as  addresses,  phone 
numbers,  and  e-mail  addresses — may  be 
made  publicly  available  at  any  time. 
While  reviewers  can  ask  the  NPS  in 
their  comment  to  withhold  personal 
identifying  information  from  public 
review,  the  NPS  caimot  guaremtee  that  it 
will  be  able  to  do  so. 

DATES:  November  19,  2008  from  4:30 
p.m.  to  8  p.m. 

ADDRESSES:  Marriott’s  Custom  House,  3 
McKinley  Square,  Aruba  Room,  Boston, 
MA  02109. 

FOR  FURTHER  INFORMATION  CONTACT: 

Superintendent  Bruce  Jacobson,  (617) 
223-8667. 

SUPPLEMENTARY  INFORMATION:  The 

Advisory  Council  was  appointed  by  the 
Director  of  National  Park  Service 
pursuant  to  Public  Law  104-333.  The  28 
members  represent  business, 
educational/cultural,  community  and 
environmental  entities;  municipalities 
surrounding  Boston  Harbor;  Boston 
Harbor  advocates;  and  Native  American 
interests.  The  purpose  of  the  Council  is 
to  advise  and  make  recommendations  to 
the  Boston  Harbor  Islands  Partnership 
with  respect  to  the  development  and 
implementation  of  a  management  plan 
and  the  operations  of  the  Boston  Harbor 
Islcmds  NRA. 

Dated:  October  15,  2008. 

Bruce  Jacobson, 

Superintendent,  Boston  Harbor  Islands  NRA. 
[FR  Doc.  E8-25417  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4310-86-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Meeting  for  the  Denali 
Nationai  Park  and  Preserve  Aircraft 
Overfiights  Advisory  Council  Within 
the  Aiaska  Region 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting  for  the  Denali 
National  Park  and  Preserve  Aircraft 
Overflights  Advisory  Council  within  the 
Alaska  Region. 

SUMMARY:  The  National  Park  Service 
(NPS)  announces  a  meeting  of  the 
Denali  National  Park  and  Preserve 
Aircraft  Overflights  Advisory  Council. 
The  purpose  of  this  meeting  is  to 
discuss  mitigation  of  impacts  from 
aircraft  overflights  at  Denali  National 
Park  and  Preserve.  This  meeting  is  open 


to  the  public  and  will  have  time 
allocated  for  public  testimony.  The 
public  is  welcomed  to  present  written  or 
oral  comments.  The  meeting  will  be 
recorded  and  meeting  notes  will  be 
available  upon  request  from  the 
Superintendent  approximately  six 
weeks  after  each  meeting.  The  Aircraft 
Overflights  Advisory  Council  is 
authorized  to  operate  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act. 

DATES:  The  Denali  National  Park  and 
Preserve  Aircraft  Overflights  Advisory 
Council  meeting  will  be  held  on 
Thursday,  December  4th  from  8  a.m.  to 
5  p.m.,  Alaska  Standard  Time.  The 
meeting  may  end  early  if  all  business  is 
completed. 

Location:  Campbell  Creek  Science 
Center,  5600  Science  Center  Drive, 
Anchorage,  Alaska  99507.  Telephone: 
(907)  267-1247. 

FOR  FURTHER  INFORMATION  CONTACT: 

Miriam  Valentine,  Denali  Planning.  E- 
mail :  Miriam_Valen tin e@n ps.gov. 
Telephone:  (907)  733-9102  at  Denali 
National  Park,  Talkeetna  Ranger  Station, 
PO  Box  588,  Talkeetna,  AK  99676.  For 
accessibility  requirements  please  call 
Miriam  Valentine  (907)  733-9102. 

SUPPLEMENTARY  INFORMATION:  Meeting 
location  and  dates  may  need  to  be 
changed  based  on  weather  or  local 
circumstances.  If  the  meeting  dates  and 
location  are  changed,  notice  of  the  new 
meeting  will  be  announced  on  local 
radio  stations  and  published  in  local 
newspapers. 

The  agenda  for  the  meeting  will 
include  the  following,  subject  to  minor 
adjustments: 

1.  Call  to  order. 

2.  Roll  Call  and  Confirmation  of 
Quorum. 

3.  Chair’s  Welcome  and  Introductions. 

4.  Review  and  Approve  Agenda. 

5.  Member  Reports. 

6.  Agency  and  Public  Comments. 

7.  Superintendent  and  NPS  Staff 
Reports. 

8.  Agency  and  Public  Comments. 

9.  Other  New  Business. 

10.  Agency  and  Public  Comments. 

11.  Set  time  and  place  of  next 
Advisory  Council  meeting. 

12.  Adjournment. 

Tim  A.  Hudson, 

Associate  Regional  Director,  Alaska  Region, 
National  Park  Service. 

[FR  Doc.  E8-25111  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4310-PF-M 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Agency  Information  Collection 
Activities;  Proposed  Revisions  to  a 
Currently  Approved  Information 
Collection;  Comment  Request 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  renewal  of  a  currently 
approved  collection  (0MB  No.  1006- 
0023). 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  the  Bureau  of 
Reclamation  (we,  our,  or  us)  intends  to 
submit  a  request  for  renewal  (with 
revisions)  of  an  existing  approved 
information  collection  to  the  Office  of 
Management  and  Budget  (OMB):  Forms 
to  Determine  Compliance  by  Certain 
Landholders,  43  CFR  part  426,  OMB 
Control  Number:  1006-0023.  We  request 
your  comments  on  the  proposed 
Reclamation  Reform  Act  of  1982  (RRA) 
forms  and  specific  aspects  of  the 
information  collection. 

DATES:  Your  written  comments  must  be 
received  on  or  before  December  23, 

2008. 

ADDRESSES:  You  may  send  written 
comments  to  the  Bureau  of  Reclamation, 
Attention:  84-53000,  P.O.  Box  25007, 
Denver,  CO  80225-0007.  You  may 
request  copies  of  the  proposed  forms  by 
writing  to  the  above  address  or  by 
contacting  Stephanie  McPhee  at:  (303) 
445-2897. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  McPhee  at:  (303)  445-2897. 
SUPPLEMENTARY  INFORMATION: 

Title:  Forms  to  Determine  Compliance 
by  Certain  Landholders,  43  CFR  part 
426. 

Abstract:  Identification  of  limited 
recipients — Some  entities  that  receive 
Reclamation  irrigation  water  may 
believe  that  they  are  under  the  RRA 
forms  submittal  threshold  and, 
consequently,  may  not  submit  the 
appropriate  RRA  form(s).  However, 
some  of  these  entities  may  in  fact  have 
a  different  RRA  forms  submittal 
threshold  than  what  they  believe  it  to  be 
due  to  the  number  of  natural  persons 
benefiting  from  each  entity  and  the 
location  of  the  land  held  by  each  entity. 
In  addition,  some  entities  that  are 
exempt  from  the  requirement  to  submit 
RRA  forms  due  to  the  size  of  their 
landholdings  (directly  and  indirectly 
owned  and  leased  land)  may  in  fact  be 
receiving  Reclamation  irrigation  water 
for  which  the  full-cost  rate  must  be  paid 
because  the  start  of  Reclamation 


irrigation  water  deliveries  occiirred  after 
October  1,  1981  [43  CFR  426.6(b)(2)]. 

The  information  obtained  through 
completion  of  the  Limited  Recipient 
Identification  Sheet  (Form  7-2536) 
allows  us  to  establish  entities’ 
compliance  with  Federal  reclamation 
law.  The  Limited  Recipient 
Identification  Sheet  is  disbursed  at  our 
discretion.  The  proposed  revisions  to 
the  Limited  Recipient  Identification 
Sheet  will  be  included  starting  in  the 
2010  water  year,  and  are  designed  to 
facilitate  ease  of  completion. 

Trust  review — We  are  required  to 
review  and  approve  all  trusts  [43  CFR 
426.7(b)(2)]  in  order  to  ensure  trusts 
meet  the  regulatory  criteria  specified  in 
43  CFR  426.7.  Land  held  in  trust 
generally  will  be  attributed  to  the 
beneficiaries  of  the  trust  rather  than  the 
trustee  if  the  criteria  ^ne  met.  When  we 
become  aware  of  trusts  with  a  relatively 
small  landholding  (40  acres  or  less),  we 
may  extend  to  those  trusts  the  option  to 
complete  and  submit  for  our  review  the 
Trust  Information  Sheet  (Form  7-2537) 
instead  of  actual  trust  documents.  If  we 
find  nothing  on  the  completed  Trust 
Information  Sheet  that  would  warrant 
the  further  investigation  of  a  particular 
trust,  that  trustee  will  not  be  burdened 
with  submitting  trust  documents  to  us 
for  in-depth  review.  The  Trust 
Information  Sheet  is  disbursed  at  our 
discretion.  The  proposed  revisions  to 
the  Trust  Information  Sheet  will  be 
included  starting  in  the  2010  water  year, 
and  are  designed  to  facilitate  ease  of 
completion. 

Acreage  limitation  provisions 
applicable  to  public  entities — Land 
farmed  by  a  public  entity  can  be 
considered  exempt  from  the  application 
of  the  acreage  limitation  provisions 
provided  the  public  entity  meets  certain 
criteria  pertaining  to  the  revenue 
generated  through  the  entity’s  farming 
activities  (43  CFR  426.10  and  the  Act  of 
July  7, 1970,  Pub.  L.  91-310).  We  are 
required  to  ascertain  whether  or  not 
public  entities  that  receive  Reclamation 
irrigation  water  meet  such  revenue 
criteria  regardless  of  how  much  land  the 
public  entities  hold  (directly  or 
indirectly  own  or  lease)  [43  CFR 
426.10(a)].  In  order  to  minimize  the 
burden  on  public  entities,  standard  RRA 
forms  are  submitted  by  a  public  entity 
only  when  the  public  entity  holds  more 
than  40  acres  subject  to  the  acreage 
limitation  provisions  westwide,  which 
makes  it  difficult  to  apply  the  revenue 
criteria  as  required  to  those  public 
entities  thall  hold  less  than  40  acres. 
When  we  become  aware  of  such  public 
entities,  we  may  extend  to  those  public 
entities  the  option  to  complete  and 
submit  for  our  review  the  Public  Entity 


Information  Sheet  (Form  7-2565), 
which  allows  us  to  establish  compliance 
with  Federal  reclamation  law  for  those 
public  entities  that  hold  40  acres  or  less 
and  thus  do  not  submit  a  standard  RRA 
form  because  they  are  below  the  RRA 
forms  submittal  threshold.  In  addition, 
for  those  public  entities  that  do  not  meet 
the  exemption  criteria,  we  must 
determine  the  proper  rate  to  charge  for 
Reclamation  irrigation  water  deliveries. 
The  Public  Entity  Information  Sheet  is 
disbursed  at  our  discretion.  The 
proposed  revisions  to  the  Public  Entity 
Information  Sheet  will  be  effective 
starting  in  the  2010  water  year  and  are 
designed  to  facilitate  ease  of 
completion. 

Acreage  limitation  provisions 
applicable  to  religious  or  charitable 
organizations — Some  religious  or 
charitable  organizations  that  receive 
Reclamation  irrigation  water  may 
believe  that  they  are  under  the  RRA 
forms  submittal  threshold  and, 
consequently,  may  not  submit  the 
appropriate  RR.\  form(s).  However, 
some  of  these  organizations  may  in  fact 
have  a  different  RRA  forms  submittal 
threshold  than  what  they  believe  it  to  be 
depending  on  whether  these 
organizations  meet  all  of  the  required 
criteria  for  full  special  application  of  the 
acreage  limitations  provisions  to 
religious  or  charitable  organizations  [43 
CFR  426.9(b)].  In  addition,  some 
organizations  that  (1)  do  not  meet  the 
criteria  to  be  treated  as  a  religious  or 
charitable  organization  under  the 
acreage  limitation  provisions,  and  (2) 
are  exempt  from  the  requirement  to 
submit  RRA  forms  due  to  the  size  of 
their  landholdings  (directly  and 
indirectly  owned  and  leased  land),  may 
in  fact  be  receiving  Reclamation 
irrigation  water  for  which  the  full-cost 
rate  must  be  paid  because  the  start  of 
Reclamation  irrigation  water  deliveries 
occurred  after  October  1,  1981  [43  CFR 
426.6(b)(2)].  The  Religious  or  Charitable  . 
Organization  Identification  Sheet  (Form 
7-2578)  allows  us  to  establish  certain 
religious  or  charitable  organizations’ 
compliance  with  Federal  reclamation 
law.  The  Religious  or  Charitable 
Organization  Identification  Sheet  is 
disbursed  at  our  discretion.  The 
proposed  revisions  to  the  Religious  or 
Charitable  Organization  Sheet  will  be 
effective  starting  in  the  2010  water  year 
and  are  designed  to  facilitate  ease  of 
completion. 

Frequency:  Generally,  these  forms 
will  be  submitted  once  per  identified 
entity,  trust,  public  entity,  or  religious 
or  charitable  organization.  Each  year,  we 
expect  new  responses  in  accordance 
with  the  following  numbers. 
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Respondents:  Entity  landholders, 
trusts,  public  entities,  and  religious  or 
charitable  organizations  identified  by 
Reclamation  that  are  subject  to  the 


acreage  limitation  provisions  of  Federal 
reclamation  law. 

Estimated  Total  Number  of 
Respondents:  500. 

Estimated  Number  of  Responses  per 
Respondent:  1.0. 

Estimate  of  Burden  for  Each  Form 


Estimated  Total  Number  of  Annual 
Responses:  500. 

Estimated  Total  Annual  Burden  on 
Respondents:  72  hovu's. 


i 

Form  No. 

- 1 

Burden  esti¬ 
mate  per 
form 

(in  minutes) 

Number  of 
respondents 

1 

Annual 
number  of 
responses 

Annual  bur¬ 
den  on  re¬ 
spondents 
(in  hours) 

Limited  Recipient  Identification  Sheet  . 

5 

175 

175 

15 

Trust  Information  Sheet  . 

5 

150 

150 

13 

Public  Entity  Information  Sheet  . 

15 

100 

100 

25 

Religious  or  Charitable  Identification  Sheet  . 

15 

75- 

75 

19 

Total . 

500 

500 

72 

Comments 

Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  our  functions,  including 
whether  the  information  will  have 
practical  use; 

(b)  The  accuracy  of  our  burden 
estimate  for  the  proposed  collection  of 
information; 

(c)  Ways  to  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated,  collection  techniques  or 
other  forms  of  information  technology. 

We  will  summarize  all  comments 
received  regarding  this  notice.  We  will 
publish  that  summary  in  the  Federal 
Register  when  the  information 
collection  request  is  submitted  to  0MB 
for  review  and  approval. 

Before  including  your  address, 
telephone  number,  e-mail  address,  or 
other  personal  identifying  information 
in  your  comment,  you  should  be  aware 
that  your  entire  comment — including 
your  personal  identifying  information — 
may  be  made  publicly  available  at  any 
time.  While  you  can  ask  us  in  your 
comment  to  withhold  your  personal 
identifying  information  from  public 
review,  we  cannot  guarantee  that  we 
will  be  able  to  do  so. 

Dated:  September  26,  2008. 

Roseann  Gonzales, 

Director,  Policy  and  Program  Services,  Denver 
Office. 

(FR  Doc.  E8-25429  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4310-MN-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Agency  Information  Collection; 
Proposed  Revisions  to  a  Currently 
Approved  Information  Collection; 
Comment  Request 

agency:  Bureau  of  Reclamation, 
Interior. 

action:  Notice  of  renewal  of  a  currently 
approved  collection  (0MB  No.  1006- 
0006). 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  the  Bureau  of 
Reclamation  (we,  our,  or  us)  intends  to 
submit  a  request  for  renewal  (with 
revisions)  of  an  existing  approved 
information  collection  to  the  Office  of 
Management  and  Budget  (OMB): 
Certification  Summary  Form,  Reporting 
Summary  Form  for  Acreage  Limitation, 
43  CFR  part  426  and  43  CFR  part  428, 
OMB  Control  Number:  1006-0006.  This 
information  collection  is  required  under 
the  Reclamation  Reform  Act  of  1982 
(RRA),  Acreage  Limitation  Rules  and 
Regulations,  43  CFR  part  426,  and 
Information  Requirements  for  Certain 
Farm  Operations  In  Excess  of  960  Acres 
and  the  Eligibility  of  Certain  Formerly 
Excess  Land,  43  CFR  part  428.  We 
request  your  comments  on  the  revised 
RRA  forms  and  specific  aspects  of  the 
information  collection. 

DATES:  Your  written  comments  must  be 
received  on  or  before  December  23, 
■2008. 

ADDRESSES:  You  may  send  written 
comments  to  the  Bureau  of  Reclamation, 
Attention:  84-53000,  PO  Box  25007, 
Denver,  CO  80225-0007.  You  may 
request  copies  of  the  proposed  revised 
forms  by  writing  to  the  above  address  or 


by  contacting  Stephanie  McPhee  at: 

(303)  445-2897. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  McPhee  at:  (303)  445-2897. 
SUPPLEMENTARY  INFORMATION: 

Title:  Certification  Summary  Form, 
Reporting  Summary  Form  for  Acreage 
Limitation,  43  CFR  part  426  and  43  CFR 
part  428. 

Abstract:  These  forms  are  to  be  used 
by  district  offices  to  summarize 
individual  landholder  (direct  or  indirect 
landowner  or  lessee)  and  farm  operator 
certification  and  reporting  forms  as 
required  by  the  RRA,  43  CFR  part  426, 
and  43  CFR  part  428.  This  information 
allows  us  to  establish  water  user 
compliance  with  Federal  reclamation 
law. 

Changes  to  the  RRA  forms  and  the 
instructions  to  those  forms. 

The  changes  made  to  the  current 
Form  7-21SUMM-C,  Form  7- 
21SUMM-R,  and  the  corresponding 
instructions  clarify  the  completion 
instructions  for  these  forms  (for 
example,  adding  verbiage  to  clarify 
when  requested  acreages  are  to  be 
provided  on  a  westwide  or  district- 
specific  basis).  Other  changes  to  the 
forms  and  the  corresponding 
instructions  are  editorial  in  nature  and 
are  designed  to  assist  the  respondents 
by  increasing  their  understanding  of  the 
forms,  and  clarifying  the  instructions  for 
use  when  completing  the  forms.  The 
proposed  revisions  to  the  RRA  forms 
will  be  effective  in  the  2010  water  year. 

Frequency:  Annually. 

Respondents:  Contracting  entities  ' 
that  are  subject  to  the  acreage  limitation 
provisions  of  Federal  reclamation  law. 

Estimated  Total  Number  of 
Respondents:  210. 

Estimated  Number  of  Responses  per 
Respondent:  1.25. 

Estimated  Total  Number  of  Annual 
Responses:  263. 
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Estimated  Total  Annual  Burden  on  Estimate  of  Burden  for  Each  Form: 

Respondents:  10,520  hours. 


Form  No. 

Burden 
estimate  per 
form 

(in  hours) 

Number  of 
respondents 

Annual  | 

number  of 
responses 

Annual  burden 
on 

respondents 
(in  hours) 

7-21SUMM-C  and  associated  tabulation  sheets  . . . 

40 

174 

218 

8,720 

7-21SUMM-R  and  associated  tabulation  sheets  . 

40 

36 

45 

1,800 

Totals  . .*. . 

210 

263 

10,520 

Comments. 

Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  our  functions,  including 
whether  the  information  will  have 
practical  use; 

(b)  The  accuracy  of  our  burden 
estimate  for  the  proposed  collection  of 
information; 

(c)  Ways  to  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

We  will  summarize  all  comments 
received  regarding  this  notice.  We  will 
publish  that  summary  in  the  Federal 
Register  when  the  information 
collection  request  is  submitted  to  OMB 
for  review  and  approval. 

Before  including  your  address, 
telephone  number,  e-mail  address,  or 
other  personal  identifying  information 
in  your  comment,  you  should  be  aware 
that  your  entire  comment — including 
your  personal  identifying  information — 
may  be  made  publicly  available  at  any 
time.  While  you  can  ask  us  in  your 
comment  to  withhold  your  personal 
identifying  information  from  public 
review,  we  cannot  guarantee  that  we 
will  be  able  to  do  so. 

Dated:  September  26,  2008. 

Roseann  Gonzales, 

Director,  Policy  and  Program  Services,  Denver 
Office. 

[FR  Doc.  E8-25430  Filed  10-23-08;  8:45  am] 
BILUNG  CODE  4310-MN-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Agency  Information  Coilection; 
Proposed  Revisions  to  a  Currentiy 
Approved  Information  Coliection; 
Comment  Request 

AGENCY:  Bureau  of  Reclamation, 
Interior. 


ACTION:  Notice  of  renewal  of  a  currently 
approved  collection  (OMB  No.  1006- 
0005). 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  the  Bureau  of 
Reclamation  (we,  our,  or  us)  intends  to 
submit  a  request  for  renewal  (with 
revisions)  of  an  existing  approved 
information  collection  to  the  Office  of 
Management  and  Budget  (OMB): 
Individual  Landholder’s  and  Farm 
Operator’s  Certification  and  Reporting 
Forms  for  Acreage  Limitation,  43  CFR 
part  426  and  43  CFR  pcut  428,  OMB 
Control  Number:  1006-0005.  This 
information  collection  is  required  under 
the  Reclamation  Reform  Act  of  1982 
(RRA),  Acreage  Limitation  Rules  and 
Regulations,  43  CFR  peurt  426,  and 
Information  Requirements  for  Certain 
Farm  Operations  In  Excess  of  960  Acres 
and  the  Eligibility  of  Certain  Formerly 
Excess  Land,  43  CFR  part  428.  We 
request  your  comments  on  the  revised 
RRA  forms  and  specific  aspects  of  the 
information  collection. 

OATES:  Your  written  comments  must  be 
received  on  or  before  December  23, 

2008. 

ADDRESSES:  You  may  send  written 
comments  to  the  Bureau  of  Reclamation, 
Attention:  84-53000,  P.O.  Box  25007, 
Denver,  CO  80225-0007.  You  may 
request  copies  of  the  proposed  revised 
forms  by  writing  to  the  above  address  or 
by  contacting  Stephanie  McPhee  at: 

(303)  445-2897. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  McPhee  at:  (303)  445-2897. 
SUPPLEMENTARY  INFORMATION: 

Title:  Individual  Landholder’s  and 
Farm  Operator’s  Certification  and 
Reporting  Forms  for  Acreage  Limitation, 
43  CFR  part  426  and  43  CFR  part  428. 

Abstract:  This  information  collection 
requires  certain  landholders  (direct  or 
indirect  landowners  or  lessees)  and  farm 
operators  to  complete  forms 
demonstrating  their  compliance  with 
the  acreage  limitation  provisions  of 
Federal  reclamation  law.  These  forms 
are  submitted  to  districts  that  use  the 


information  to  establish  each 
landholder’s  status  with  respect  to 
landownership  limitations,  full-cost 
pricing  thresholds,  lease  requirements, 
and  other  provisions  of  Federal 
reclamation  law.  In  addition,  forms  are 
submitted  by  certain  farm  operators  to 
provide  information  concerning  the 
services  they  provide  and  the  nature  of 
their  farm  operating  arrangements.  All 
landholders  whose  entire  westwide 
landholdings  total  40  acres  or  less  are 
exempt  firom  the  requirement  to  submit 
RRA  forms.  Landholders  who  are 
“qualified  recipients”  have  RRA  forms 
submittal  thresholds  of  80  acres  or  240 
acres  depending  on  the  district’s  RRA 
forms  submittal  threshold  category 
where  the  land  is  held.  Only  farm 
operators  who  provide  multiple  services 
to  more  than  960  acres  held  in  trusts  or 
by  legal  entities  are  required  to  submit 
forms. 

Changes  to  the  RRA  forms  and  the 
instructions  to  those  forms. 

We  made  a  few  editorial  changes  to 
the  currently  approved  RRA  forms  and 
the  instructions  to  those  forms  that  are 
designed  to  assist  the  respondents  by 
increasing  their  understanding  of  the 
forms,  clarifying  the  instructions  for  use 
when  completing  the  forms,  and 
clarifying  die  information  that  is 
required  to  be  submitted  to  the  districts 
with  the  forms.  The  proposed  revisions 
to  the  RRA  forms  will  be  included 
starting  in  the  2010  water  year. 

Frequency:  Annually. 

Respondents:  Lemdholders  and  farm 
operators  of  certain  lands  in  our 
projects,  whose  landholdings  exceed 
specified  RRA  forms  submittal 
thresholds. 

Estimated  Total  Number  of 
Respondents:  15,279. 

Estimated  Number  of  Responses  per 
Respondent:  1.02. 

Estimated  Total  Number  of  Annual 
Responses:  15,585. 

Estimated  Total  Annual  Burden  on 
Respondents:  11,523  hours. 

Estimate  of  Burden  for  Each  Form: 
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Form  No. 

Burden  esti¬ 
mate  per  form 
(in  minutes) 

Number  of 
respondents 

Annual  num¬ 
ber  of 
responses 

Annual  burden 
on 

respondents 
(in  hours) 

Form  7  2180  . . 

60 

4,124 

4,206 

4,207 

Form  7  PlftOF?  . . . 

45 

425 

434 

326 

Form  7  2181  . 

78 

1,205 

1,229 

1,598 

Form  7  2184  . 

45 

32 

33 

25 

Form  7  2190  . . . 

60 

1,620 

1,652 

1,652 

Form  7  2190EZ  . 

45 

96 

98 

74 

Form  7  2191  . 

78 

777 

793 

1,031 

45 

4 

4 

3 

Form  7  21  PE  . •'••• 

75 

146 

149 

186 

Form  7-21 PE-IND  . .' . 

12 

4 

4 

1 

Form  7  21  TRUST  . .; . 

60 

882 

900 

900 

Form  7-21  VERIFY  . . . 

12 

5,434 

5,543 

1,109 

Form  7-21 FC . 

30 

214 

218 

109 

Form  7-21 XS . 

30 

144 

147 

74 

Fnrm  7-91  FARMnP  . . 

78 

172 

175 

228 

15,279 

i_ _ _ 

15,585 

11,523 

Comments. 

Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  our  functions,  including 
whether  the  information  will  have 
practical  use; 

(b)  The  accuracy  of  our  burden 
estimate  for  the  proposed  collection  of 
information; 

(c)  Ways  to  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

We  will  summarize  all  comments 
received  regarding  this  notice.  We  will 
publish  that  summary  in  the  Federal 
Register  when  the  information 
collection  request  is  submitted  to  OMB 
for  review  and  approval. 

Before  including  your  address, 
telephone  number,  e-mail  address,  or 
other  personal  identifying  information 
in  your  comment,  you  should  be  aware 
that  your  entire  comment — including 
your  personal  identifying  information — 
may  he  made  publicly  available  at  any 
time.  While  you  can  ask  us  in  your 
comment  to  withhold  your  personal 
identifying  information  from  public 
review,  we  cannot  guarantee  that  we 
will  be  able  to  do  so. 

Dated:  September  26,  2008. 

Roseann  Gonzales, 

Director,  Policy  and  Program  Services,  Denver 
Office. 

[FR  Doc.  E8-25433  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4310-MN-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reciamation 
and  Enforcement 

Excess  Spoil  Minimization — Stream 
Buffer  Zones  Final  Environmental 
Impact  Statement,  OSM-EIS-34 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Notice  of  availability  of  a  final 
environmental  impact  statement. 

SUMMARY:  We,  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM),  are  announcing  the  availability 
of  a  final  environmental  impact 
statement  (FEIS).  The  FEIS  analyzes  the 
potential  impacts  of  a  rule  concerning 
excess  spoil,  coal  mine  waste,  and 
stream  buffer  zones. 

ADDRESSES:  The  FEIS  is  available  on  the 
internet  at  http://www.reguIations.gov, 
Document  ID  OSM-2007-0008-0553 
and  on  the  OSM  Web  site  at  http:// 
www.osmre.gov.  Additional  locations 
where  a  hard  copy  of  the  FEIS  may  be 
reviewed  are  listed  below  under 
SUPPLEMENTARY  INFORMATION.  You  may 
obtain  a  single  copy  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Hartos,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  3 
Parkway  Center,  Pittsburgh,  PA  15220; 
Telephone:  412-937-2909. 
SUPPLEMENTARY  INFORMATION:  OSM  is 
announcing  the  availability  of  a  final 
environmental  impact  statement  (FEIS). 
The  FEIS  analyzes  the  potential  impacts 
of  revising  the  Federal  regulations 
implementing  the  Surface  Mining 
Control  and  Reclamation  Act  that 
pertain  to  stream  buffer  zones,  excess 
spoil  generation  and  disposal,  and  coal 


mine  waste  disposal.  Seventeen 
alternatives,  including  not  revising  the 
Federal  regulations,  were  considered, 
with  four  alternatives  analyzed  in  detail. 

Finding  a  Copy  of  the  FEIS 

The  FEIS  is  being  mailed  to  known 
interested  persons  and  can  be  viewed 
and  downloaded  from  the  internet.  See 
ADDRESSES  above.  The  FEIS  may  also  be 
inspected  at  the  OSM  headquarters  in 
Washington,  DC  and  at  the  regional 
offices  in  Pittsburgh,  Alton,  and  Denver. 
The  addresses  follow: 

•  OSM  Headquarters,  Administrative 
Record,  Room  101,  1951  Constitution 
Avenue,  NW.,  Washington,  DC  20240; 
Phone:  [202]  208-2823. 

•  OSM  Appalachian  Region,  3 
Parkway  Center,  Pittsburgh,  PA  15220; 
Phone:  (412)  937-2909. 

•  OSM  Mid-Continent  Region,  Alton 
Federal  Bldg.,  501  Belle  Street,  Room 
216,  Alton.  IL  62002;  Phone:  (618)  463- 
6460. 

•  OSM  Western  Region,  1999 
Broadway,  Suite  3320,  Denver,  CO 
80201;  Phone:  (303)  844-1401. 

Dated:  October  15,  2008. 

Sterling  Rideout, 

Assistant  Director,  Program  Support. 

[FR  Doc.  E8-25121  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4310-05-P 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-602] 

In  the  Matter  of  Certain  GPS  Devices 
and  Products  Containing  Same;  Notice 
of  Commission  Determination  To 
Extend  the  Deadline  for  Recei>/ing 
Written  Submissions  on  Remedy,  the 
Pubiic  interest  and  Bonding;  Extension 
of  Target  Date 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  ■ 
the  U.S.  International  Trade 
Commissioii  has  determined  to  extend 
the  deadline  for  receiving  written 
submissions  on  remedy,  the  public 
interest,  and  bonding  until  two  weeks 
from  the  date  of  issuance  of  the  public 
version  of  the  presiding  administrative 
law  judge’s  (ALJ)  recommended 
determination  on  remedy  and  bonding 
(“RD”)  and  to  extend  the  target  date  in 
the  above-captioned  investigation  by 
thirty  (30)  days. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  E.  Valencia,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  (202) 
205-1999.  Copies  of  non-confidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 

International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  at  http://www.usitc.gov. 
The  public  record  for  this  investigation 
may  be  viewed  on  the  Commission’s 
electronic  docket  (EDIS)  at  http:// 
edis.usitc.gov.  Hearing-impaired 
persons  are  advised  that  information  on 
this  matter  can  be  obtained  by 
contacting  the  Commission’s  TDD 
terminal  on  (202)  205-1810. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  May  7,  2007,  based  on  a  complaint 
filed  by  Global  Locate,  Inc.  (“Global 
Locate”).  72  FR  25777  (May  7,  2007). 
The  complaint  alleged  violations  of 
section  337  of  the-T^riff  Act  of  1930  (19 
U.S.C.  1337)  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  GPS  (Global 
Positioning  System)  devices  and 
products  containing  the  same  by  reason 
of  infringement  of  various  United  States 


patents.  The  complaint  named  five 
respondents:  SiRF  Technology,  Inc.; 
Pharos  Science  &  Applications,  Inc.; 
MiTAC  International  Corp.;  Mio 
Technology  Ltd.,  USA;  and  E-TEN 
Information  Systems  Co.,  Ltd.  The 
notice  of  investigation  was  subsequently 
amended  to  add  Broadcom  Corporation 
as  a  complainant  inasmuch  as 
Broadcom  acquired  Global  Locate. 

On  August  8,  2008,  the  ALJ  issued  his 
final  initial  determination  (“ID”),  and 
on  August  22,  2008,  he  issued  his  RD. 

In  his  ID,  the  ALJ  found  a  violation  of 
section  337  in  the  importation  and  the 
sale  after  importation  of  certain  GPS 
devices  and  products  containing  the 
same.  On  October  9,  2008,  after 
considering  petitions  for  review,  the 
Commission  determined  to  review  the 
ALJ’s  ID  in  part.  73  FR  61169  (October 
15,  2008).  The  Commission  requested 
written  submissions  on  certain  issues 
relating  to  violation  as  well  as  remedy, 
the  public  interest,  and  bonding.  The 
Commission  set  a  deadline  of  October 
27,  2008  for  written  submissions,  and 
November  3,  2008  for  reply 
submissions. 

In  light  of  the  Federal  Circuit’s  recent 
decision  in  Kyocera  Wireless  Corp.  v. 
ITC,  2008  U.S.  App.  LEXIS  21505  (Fed. 
Cir.  Oct.  14,  2008)  and  the  fact  that  the 
ALJ  has  not  yet  issued  a  public  version 
of  his  RD,  the  Commission  has 
determined  to  extend  the  deadline  for 
receiving  initial  written  submissions  on 
remedy,  the  public  interest,  and 
bonding  until  two  weeks  from  the  date 
of  issuance  of  the  public  version  of  the 
ALJ’s  RD.  Complainants  and  the  lA  are 
also  requested  to  submit  proposed 
remedial  orders  for  the  Commission’s 
consideration  by  the  extended  deadline. 
The  Commission  has  also  determined  to 
extend  the  deadline  for  reply 
submissions  on  remedy,  the  public 
interest,  and  bonding  until  ten  (10)  days 
after  the  filing  date  of  the  initial  written 
submissions.  The  parties’  deadline  for 
written  submissions  on  issues  relating 
to  violation  of  section  337  has  not  been 
extended  by  the  Commission. 

Persons  filing  written  submissions 
must  file  the  original  document  and  12 
true  copies  thereof  on  or  before  the 
deadlines  stated  above  with  the  Office 
of  the  Secretary.  Any  person  desiring  to 
submit  a  document  to  the  Commission 
in  confidence  must  request  confidential 
treatment  unless  the  information  has 
already  been  granted  such  treatment 
during  the  proceedings.  All  such 
requests  should  be  directed  to  the 
Secretary  of  the  Commission  and  must 
include  a  full  statement  of  the  reasons 
why  the  Commission  should  grant  such 
treatment.  See  19  CFR  210.6.  Documents 
for  which  confidential  treatment  by  the 


Commission  is  sought  will  be  treated 
accordingly.  All  nonconfidential  written' 
submissions  will  be  available  for  public 
inspection  at  the  Office  of  the  Secretary. 

The  Commission  has  also  determined 
to  extend  the  target  date  (December  8, 
2008)  of  the  above-referenced 
investigation  by  thirty  (30)  days. 

The  authority  for  the  Commission’s 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and  in 
section  210.5i(a)  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (19  CFR 
210.51(a)). 

By  order  of  the  Commission. 

Issued:  October  21,  2008. 

Marilyn  R.  Abbott, 

Secretary  to  the  Commission. 

[FR  Doc.  E8-25404  Filed  10-23-08;  8:45  am] 
BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Settlement 
Agreement  Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA) 

Notice  is  hereby  given  that  on  October 
9,  2008,  a  proposed  Consent  Decree  was 
filed  with  the  United  States  District 
Court  for  the  District  of  Delaware  in 
United  States  v.  Broadkiln  Sportsman 
Club,  Inc.,  Case  No.  1:08-00762  (D. 

Del.).  The  proposed  consent  decree 
resolves  cost  recovery  claims  asserted 
by  the  U.S.  Department  of  the  Interior, 
U.S.  Fish  and  Wildlife  Service  (Service) 
under  the  Comprehensive 
Environmental  Response  Compensation 
and  Liability  Act  (“CERCLA”)  section 
107(a),  42  U.S.C.  9607(a),  against  the 
Broadkiln  Sportsman  Club,  Inc.,  a  gun 
club  that  owns  property  adjacent  to  the 
Prime  Hook  Wildlife  Refuge  (the 
“Refuge”)  located  near  Milton,  Sussex 
County,  Delaware. 

The  Service  incurred  about  $948,000 
in  response  costs  to  address  lead 
contamination  at  the  Refuge  that 
resulted  from  shotgun  pellet 
accumulation  on  Refuge  property.  The 
Club  agrees  to  sell  the  Club’s  property 
adjacent  to  the  Refuge  and  pay  75%  of 
the  sale  proceeds  to  DOI.  It  also  assigns 
any  recoverable  insurance  benefits  to 
DOI. 

For  thirty  (30)  days  after  the  date  of 
this  publication,  the  Department  of 
Justice  will  receive  comments  relating  to 
the  Settlement  Agreement.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  and 
Natural  Resources  Division,  and  either 
e-mailed  to  pubcomment- 
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ees.enrd@usdoj.gov  or  mailed  to  P.O. 

Box  7611,  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611.  In  either 
case,  comments  should  refer  to  United 
States  V.  Broadkiln  Sportsman  Club, 

Inc.  {D.  Del.),  D.J.  Ref.  No.  90-11-3- 
08802. 

The  proposed  Settlement  Agreement 
may  be  examined  at:  the  Office  of  the 
United  States  Attorney  for  the  District  of 
Delaware,  Chemical  Bank  Plaza,  1201 
Market  Street,  Suite  100,  Wilmington, 
Delaware  19899.  During  the  comment 
period,  the  proposed  Settlement 
Agreement  may  also  be  examined  on  the 
following  Department  of  Justice  Web 
site:  http://www.usdoj.gov/enrd/ 
Consent_Decree.html.  A  copy  of  the 
proposed  Settlement  Agreement  may 
also  be  obtained  by  mail  from  the 
Department  of  Justice  Consent  Decree 
Library,  P.O.  Box  7611,  U.S.  Department 
of  Justice,  Washington,  DC  20044-7611, 
or  by  faxing  or  e-mailing  a  request  to 
Tonia  Fleetwood 

{tonia.fleetwood@usdoj.gov),  fax  no. 
(202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 
$21.50  for  the  Settlement  Agreement  (25 
cents  per  page  reproduction  costs) 
payable  to  the  United  States  Treasury 
or,  if  by  e-mail  or  fax,  forward  a  check 
in  that  amount  to  the  Consent  Decree 
Library  at  the  stated  address. 

Robert  Brook, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 

[FR  Doc.  E8-25352  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4410-1 5-P 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives 

[0MB  Number  1140-0026] 

Agency  Information  Collection 
Activities:  Proposed  collection; 
comments  requested: 

ACTION:  60-Day  Notice  of  Information 
Collection  Under  Review:  Report  of 
Theft  or  Loss  of  Explosives 

The  Department  of  Justice  (DOJ), 
Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives  (ATF),  will  be 
submitting  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 


are  encouraged  and  will  be  accepted  for 
“sixty  days”  until  December  23,  2008. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Anthony  Purpura,  United 
States  Bomb  Data  Center,  99  New  York 
Avenue,  NE.,  Washington,  DC  20226. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

— Evaluate  whether  the  proposed 

collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

— Evaluate  the  accuracy  of  the  agencies 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

— Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

— Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 

Report  of  Theft  or  Loss  of  Explosives. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  justice  sponsoring  the 
collection:  Form  Number:  ATF  F  5400.5. 
Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  None.  Losses  or  theft  of 
explosives  must,  by  statute  be  reported 
within  24  hours  of  the  discovery  of  the 
loss  or  theft.  This  form  contains  the 
minimum  information  necessary  for 
ATF  to  initiate  criminal  investigations. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  300 


respondents  will  complete  the  form 
within  1  hour  and  48  minutes. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  an  estimated  540 
annual  total  burden  hours  associated 
with  this  collection. 

If  additional  information  is  required 
contact:  Lynn  Bryant,  Department 
Clearance  Officer,  Policy  and  Planning 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Patrick  Henry 
Building,  Suite  1600,  601  D  Street,  NW., 
Washington,  DC  20530. 

Dated:  October  20,  2008. 

Lynn  Bryant, 

Department  Clearance  Officer,  PRA 
Department  of  justice. 

[FR  Doc.  E8-25392  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4410-FY-P 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives 

[OMB  Number  1140-0049] 

Agency  Information  Collection 
Activities:  Proposed  Coilection; 
Comments  Requested 

action:  60-Day  Notice  of  Information 
Collection  Under  Review:  Application 
for  National  Firearms  Examiner 
Academy. 

The  Department  of  Justice  (DOJ), 
Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives  (ATF),  will  be 
submitting  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
“sixty  days”  until  December  23,  2008. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  James  Yurgealitis, 
National  Laboratory  Center,  6000 
Ammendale  Road,  Ammendale,  MD 
20705. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 
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— Evaluate  whether  the  proposed 

collection  of  information  is  necessary 
for  the  proper  performance  of  the  * 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

— Evaluate  the  accuracy  of  the  agencies 
estimate  of  the  burden  of  the 
proposed  collection  of  iriformation, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

— Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

— Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  National  Firearms 
Examiner  Academy. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  ATF  F  6330.1. 
Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  Local,  or  Tribal 
Government.  Other:  Federal 
Government.  The  information  requested 
on  this  form  is  necessary  to  process 
requests  from  prospective  students  to 
attend  the  ATF  National  Firearms 
Examiner  Academy  and  to  acquire 
firearms  and  toohnark  examiner 
training.  The  information  collection  is 
used  to  determine  the  eligibility  of  the 
applicant. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  75 
respondents  will  complete  a  12  minute 
form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  an  estimated  15 
annual  total  burden  hours  associated 
with  this  collection. 

If  additional  information  is  required 
contact:  Lynn  Bryant,  Department 
Clearance  Officer,  Policy  and  Planning 
Staff,  Justice  Management  Division, 
United  States  Department  of  Justice, 
Patrick  Henry  Building,  Suite  1600,  601 
D  Street,  NW.,  Washington,  DC  20530. 


Dated:  October  20,  2008. 

Lynn  Bryant, 

Department  Clearance  Officer,  PRA, 
Department  of  Justice. 

[FR  Doc.  E8-25393  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4410-FY-P 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives 

[0MB  Number  1140-0062] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

action:  60-Day  Notice  of  Information 
Collection  Under  Review:  Identification 
of  Imported  Explosives  Materials. 

The  Department  of  Justice  (DOJ), 
Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives  (ATF),  will  be 
submitting  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
“sixty  days”  until  December  23,  2008. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information,, 
please  contact  Debra  Satkowiak,  Chief, 
Explosives  Industry  Programs  Branch, 
Room  6E405,  99  New  York  Avenue,  NE., 
Washington,  DC  20226. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

— Evaluate  whether  the  proposed 

collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

— Evaluate  the  accuracy  of  the  agencies 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
— Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

— Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 


respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Identification  of  Imported  Explosives 
Materials. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  None.  Bureau 
of  Alcohol,  Tobacco,  Firearms  and 
Explosives. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  None.  The  information  is 
necessary'  to  ensure  that  explosive 
materials  can  be  effectively  traced.  All 
licensed  importers  are  required  to 
identify  by  marking  all  explosive 
materials  they  import  for  sale  or 
distribution.  The  process  provides 
valuable  information  in  explosion  and 
bombing  investigations. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  15 
respondents  will  spend  1  hour  placing 
marks  of  identification. on  imported 
explosives. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  an  estimated  45 
annual  total  burden  hours  associated 
with  this  collection. 

If  additional  information  is  required 
contact:  Lynn  Bryant,  Department 
Clearance  Officer,  Policy  and  Planning 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Patrick  Henry 
Building,  Suite  1600,  601  D  Street,  NW., 
Washington,  DC  20530. 

Dated:  October  20,  2008. 

Lynn  Bryant, 

Department  Clearance  Officer,  PRA, 
Department  of  Justice. 

[FR  Doc.  E8-25394  Filed  10-23-08;  8:45  am) 
BILLING  CODE  4410-FY-P 
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DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

[0MB  Number  1110-0008] 

Agency  Information  Collection 
Activities:  Proposed  Collection, 
Comments  Requested 

ACTION:  30-day  Notice  of  Information 
Collection  Under  Review:  Revision  of  a 
currently  approved  collection:  Monthly 
Return  of  Arson  Offenses  Known  to  Law 
Enforcement. 

The  Department  of  Justice,  Federal 
Buj-eau  of  Investigation,  Criminal  Justice 
Information  Services  Division  (CJIS) 
will  be  submitting  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  established  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  The  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  This  proposed  information 
collection  was  previously  published  in 
the  Federal  Register  on  August  19, 

2008.  Volume  73,  Number  161,  Pages 
48393-48394  allowing  for  a  60  day 
comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  November  24,  2008.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10.  Written  comments  and/ 
or  suggestions  regarding  the  items 
contained  in  this  notice,  especially  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  Mr. 
Gregory  E.  Scarbro,  Unit  Chief,  Federal 
Bureau  of  Investigation,  CJIS  Division, 
Module  E-3, 1000  Custer  Hollow  Road, 
Clarksburg,  West  Virginia  26306; 
facsimile  (304)  625-3566. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Comments 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 


are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  of 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  information  collection: 
Revision  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Monthly  Return  of  Arson  Offenses 
Known  to  Law  Enforcement. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
department  sponsoring  the  collection: 
Form  1-725;  CJIS  Division,  Federal 
Bureau  of  Investigation,  Department  of 
Justice 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  City,  county,  state, 
federal  emd  tribal  law  enforcement 
agencies. 

This  report  will  gather  data  obtained 
from  law  enforcement  agencies  in  which 
an  arson  has  occurred. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  are  approximately 
17,523  law  enforcement  agency 
respondents;  calculated  estimates 
indicate  9  minutes  per  report. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  this 
collection:  There  are  approximately 
20,465  hours,  annual  burden,  associated 
with  this  information  collection. 

If  additional  information  is  required 
contact:  Ms.  Lynn  Bryant,  Department 
Clearance  Officer,  Policy  and  Planning 
Staff,  Justice  Management  Division, 
United  States  Department  of  Justice, 
Patrick  Henry  Building,  Suite  1600,  601 
D  Street,  NW.,  Washington,  DC  20530. 

Dated:  October  20,  2008. 

Lynn  Bryant, 

Department  Clearance  Officer,  PRA,  United 
States  Department  of  Justice. 

[FR  Doc.  E8-25395  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4410-02-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review: 

Comment  Request 

October  21,  2008. 

The  Department  of  Labor  (DOL) 
hereby  announces  the  submission  of  the 
following  public  information  collection 
request  (ICR)  to  the  Office  of 


Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  wdth 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  chapter  35). 

A  copy  of  this  ICR,  with  applicable 
supporting  documentation,  including 
among  other  things  a  description  of  the 
likely  respondents,  proposed  frequency 
of  response,  and  estimated  total  burden 
may  be  obtained  from  the  RegInfo.gov 
Web  site  at  http:/ /www .regirifo.gov/ 
public/do/PRAMain  or  by  contacting 
Amy  Hobby  on  202-693—4553  (this  is 
not  a  toll-free  number)  /  e-mail: 
DOL_PRA_PUBUC@dol.gov. 

Interested  parties  are  encouraged  to 
send  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 

Attn:  OMB  Desk  Officer  for  the 
Employment  Standards  Administration 
(ESA),  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503,  Telephone:  202-395-7316  /  Fax: 
202-395-6974  (these  are  not  toll-free 
numbers).  E-mail: 

OIRA_submission@omb.eop.gov  within 
30  days  from  the  date  of  this  publication 
in  the  Federal  Register.  In  order  to 
ensure  the  appropriate  consideration, 
comments  should  reference  the  OMB 
Control  Number  (see  below). 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the  . 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  Standards 
Administration. 

Type  of  Review:  Extension  without 
change  of  an  existing  OMB  Control 
Number. 

Title  of  Collection:  Application  for 
Federal  Certificate  of  Age. 

OMB  Control  Number:  1215-0083.. 

Agency  Form  Number(s):  WH-14. 

Affected  Public:  Businesses  or  other 
for-profits.  Farms,  Not-for-profit 
institutions. 
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Total  Estimated  Number  of 
Respondents:  10. 

Total  Estimated  Annual  Burden 
Hours:  2. 

Total  Estimated  Annual  Costs  Burden: 
SO. 

Description:  Form  WH-14  is  the 
application  employers  submit  to  obtain 
Federal  Certificates  of  Age  to  protect 
themselves  against  unwitting  child  labor 
violations  of  the  Fair  Labor  Standards 
Act.  For  additional  information,  see 
related  notice  published  at  73  FR  37986 
on  July  2,  2008. 

Darrin  A.  King, 

Departmental  Clearance  Officer. 

[FR  Doc.  E8-25405  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4510-27-P 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meetings  df  the  Board  of 
Directors  and  the  Board’s  Five 
Committees;  Notice 

TIMES  AND  dates:  The  Legal  Services 
Corporation  Board  of  Directors  and  five 


of  the  Board’s  Committees  will  meet  on 
October  31-November  1,  2008  in  the 
order  set  forth  in  the  following 
schedule,  with  each  meeting 
commencing  promptly  upon 
adjournment  of  the  immediately 
preceding  meeting  except  that  for  a 
period  of  time  the  Provision  for  the 
Delivery  of  Legal  Services  Committee 
and  the  Audit  Committee  will  meet 
concurrently  on  Friday,  October  31, 
2008. 

PUBLIC  OBSERVATION  BY  TELEPHONE: 

Members  of  the  public  that  wish  to 
listen  to  the  open  portions  of  the 
meetings  live  may  do  so  by  following 
the  telephone  call-in  directions  given 
below.  You  are  asked  to  keep  your 
telephone  muted  to  eliminate 
background  noises.  Comments  from  the 
public  may  from  time  to  time  be 
solicited  by  the  presiding  Chairman. 


Call-In  Directions  for  Open  Sessions 
Friday,  October  31,  2008 

Provisions  Committee  and  Operations  & 
Regulations  Committee  Meetings 

•  Call  toll-free  number  1-800-369- 
1719; 

•  When  prompted,  enter  the 
following  muneric  pass  code:  35785; 

•  When  connected  to  the  call,  please 
“MUTE”  your  telephone  immediately. 

Audit  Committee  Meeting  (Only) 

•  Call  toll-firee  number  1-888—566- 
5976; 

•  When  prompted,  enter  the 
following  numeric  pass  code:  65859; 

•  When  connected  to  the  call,  please 
“MUTE”  yoiu:  telephone  immediately. 

Saturday,  November  1,  2008 

•  Call  toll-free  number  1-800-369- 
1719; 

•  When  prompted,  enter  the 
following  numeric  pass  code:  35785; 

•  When  connected  to  the  call,  please 
“MUTE”  your  telephone  immediately. 


Meeting  Schedule 


Friday,  October  31 ,  2008; 

1 .  Provision  for  the  Delivery  of  Legal  Services  Committee  (Provisions  Committee) . 

2.  Audit  Committee  . 

3.  Operations  &  Regulations  Committee  ^ . 

Saturday,  November  1 ,  2008: 

4.  Governance  &  Performance  Review  Committee  (Open  Session  followed  by  a  Closed  Session) 

5.  Board  of  Directors  (Executive  Session)  . 

6.  Finance  Committee  . 

7.  Board  of  Directors  (Open  Session)  . 


Time  ’ 


2  p.m. 
2:30  p.m. 

8:30  a.m. 


LOCATION:  The  Hilton  ^  Hotel,^  255  S. 
West  Temple,  Salt  Lake  City,  Utah. 
STATUS  OF  meetings:  Open,  except  as 
noted  below. 

•  November  1,  2008  Governance  & 
Performance  Review  Committee 
Meeting — Open,  except  that  a  portion  of 
the  meeting  of  the  Governance  & 
Performance  Review  Committee  may  be 
closed  to  the  public  pursuant  to  a  vote 
of  the  Board  of  Directors  authorizing  the 
Committee  to  consider  and  act  on  a 
recommendation  regarding  the 
performance  review  of  President 
Helaine  M.  Beurnett  for  calendar  year 
2008.  A  verbatim  written  transcript  of 
the  session  will  be  made.  The  transcript 
of  any  portions  of  the  closed  session 
falling  within  the  relevant  provisions  of 
the  Government  in  the  Sunshine  Act,  5 


’  Please  note  that  all  times  reflected  in  this  notice 
are  approximate  and  in  Mountain  Time. 

2  The  Operations  &  Regulations  Committee 
meeting  follows  adjournment  of  the  Provisions 
Conunittee  meeting. 


U.S.C.  552b(c){2)  &  (6),  and  the 
corresponding  provisions  of  the  Legal 
Services  Corporation’s  implementing 
regulation,  45  CFR  1622.5(a)  &  (e),  will 
not  be  available  for  public  inspection. 
The  transcript  of  any  portions  of  the 
closed  sessions  not  falling  within  the 
cited  provisions  will  be  available  for 
public  inspection.  A  copy  of  the  General 
Counsel’s  Certifications  that  the  closings 
are  authorized  by  law  will  be  available 
upon  request. 

•  November  1,  2008  Board  of 
Directors  Meeting — Open,  except  that  a 
portion  of  the  meeting  of  the  Board  of 
Directors  may  be  closed  to  the  public 
pursuant  to  a  vote  of  the  Board  of 
Directors  to  consider  and  act  on  the 
General  Counsel’s  report  on  potential 
and  pending  litigation  involving  LSC, 
consider  and  act  on  the 
recommendation  of  the  Governance  &■ 
Performance  Review  Committee 
regarding  the  performance  review  of 
President  Helaine  M.  Barnett  for 


calendar  year  2008,  and  consider  and 
act  on  the  Inspector  General’s  report  on 
subpoena  enforcement  action.  A 
verbatim  written  transcript  of  the 
session  will  be  made.  The  transcript  of 
any  portions  of  the  closed  session 
falling  within  the  relevant  provisions  of 
the  Government  in  the  Sunshine  Act.  5 
U.S.C.  552b(c)(2),  (6),  (9)(B)  and  (10). 
and  the  corresponding  provisions  of  the 
Legal  Services  Corporation’s 
implementing  regulation,  45  CFR 
1622.5(a),  (e),  (g)  and  (h),  will  not  be 
available  for  public  inspection. 

MATTERS  TO  BE  CONSIDERED: 

Friday,' October  31,  2008 

Provision  for  the  Delivery  of  Legal 
Services  Committee 

Agenda 
Open  Session 

1.  Approval  of  agenda. 

2.  Approval  of  the  Committee’s 
meeting  minutes  of  August  1,  2008. 
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3.  Staff  Update  on  LSC  Technology 
Criteria  for  Legal  Aid  Offices. 

4.  Staff  Update  on  activities 
implementing  the  LSC  Private  Attorney 
Involvement  Action  Plan — Help  Close 
the  Justice  Gap:  Unleash  the  Power  of 
Pro  Bono. 

5.  Staff  Update  on  Pilot  Loan 
Repayment  Assistance  Program. 

6.  Update  on  Native  American 
Delivery  and  Funding  by  LSC  staff  and 
NAILS  representatives. 

■  NAILS  Update  on  1998 
Dahlstrom/Barnhouse. 

■  LSC  Comments  to  Updated 
NAILS  Report. 

■  NAILS  Comments. 

7.  Public  comment. 

8.  Consider  and  act  on  other  business. 

9.  Consider  and  act  on  adjournment  of 
meeting. 

Audit  Committee 
Agenda 
Open  Session 

1.  Approval  of  agenda. 

2.  Approval  of  minutes  of  the 
Committee’s  meetings  of  August  1-2, 
2008. 

3.  Report  of  the  Inspector  General  on 
schedule  for  LSC’s  annual  audit  for  FY 
2008. 

4.  Discussion  of  alternatives  for  LSC 
fundraising. 

■  Staff  report. 

5.  Consider  and  act  on  the 
establishment  of  procedures  for  the 
receipt,  retention,  processing  and 
resolution  of  complaints  or  expressions 
of  concern  regarding  accounting, 
internal  controls  and  auditing  issues. 

6.  Public  comment. 

7.  Consider  and  act  on  other  business. 

8.  Consider  and  act  on  adjournment  of 
meeting. 

Operations  &  Regulations  Committee 

Agenda 

Open  Session 

1.  Approval  of  agenda. 

2.  Approval  of  the  minutes  of  the 
Committee’s  August  1,  2008  meeting. 

3.  Consider  and  act  on  “alternative 
sanctions’’  rulemaking. 

■  Staff  report. 

■  OIG  comment. 

■  Public  comment. 

4.  Gonsider  and  act  on  Draft  Final 
Rule  implementing  OPEN  Government 
Act  changes  to  the  federal  Freedom  of 
Information  Act  (“FOIA”). 

■  Staff  report. 

■  OIG  comment. 

■  Public  comment. 

5.  Staff  Report  on  LSC’s  relationship 
with  other  entities  providing  disaster 
assistance. 


6.  Consider  and  act  on  rulemaking 
petition  regarding  financial  eligibility 
requirements  in  disaster  areas. 

■  Petition. 

■  Staff  report. 

■  Public  comment. 

7.  Discussion  of  the  responsibilities  of 
Independent  Public  Accountants  (IPAs). 

■  Staff  report. 

■  OIG  report. 

8.  Consider  and  act  on  other  business. 

9.  Other  public  comment. 

10.  Consider  and  act  on  adjournment 
of  meeting. 

Saturday,  November  1,  2008 

Governance  and  Performance  Review 
Committee 

Agenda 
Open  Session 

1 .  Approval  of  agenda. 

2.  Approval  of  minutes  of  the 
Committee’s  meeting  of  August  2,  2008. 

3.  Consider  and  act  on  whether  to 
recommend  to  the  Board: 

a.  the  draft  Board  Member  Self- 
Assessment  document; 

b.  the  draft  Committee  Member 
Self-Assessment  document;  and 

c.  the  draft  Board  evaluation 
schedule. 

4.  Board  succession  planning. 

■  Presentation  by  Victor  Fortuno. 

■  Comments  by  John  Constance. 

5.  Consider  and  act  on  the  designation 
of  the  Ethics  Officer. 

6.  Consider  and  act  on 
recommendation  regarding  the  criteria 
and  critical  elements  to  be  used  to 
evaluate  the  performance  of  the 
Corporation’s  Inspector  General. 

7.  Consider  and  act  on  other  business. 

8.  Public  comment. 

Closed  Session 

9.  Consider  and  act  on 
recommendation  regarding  the 
performance  review  of  President 
Helaine  M.  Barnett  for  calendar  year 
2008. 

10.  Consider  and  act  on  motion  to 
adjourn  meeting. 

Board  of  Directors 
Agenda 
Closed  Session 

1.  Approval  of  minutes  of  the  Board’s 
Executive  Session  of  August  2,  2008. 

2.  Consider  and  act  on 
recommendation  of  the  Governance  &• 
Performance  Review  Committee 
regarding  the  performance  review  of 
President  Helaine  M.  Barnett  for 
calendar  year  2008. 

3.  Consider  and  act  on  General 
Counsel’s  report  on  potential  and 
pending  litigation  involving  LSC. 


4.  Inspector  General  report  on 
Subpoena  Enforcement  Action. 

5.  Consider  and  act  on  motion  to 
recess. 

[Resumes  in  Open  Session  after  the 
Finance  Committee  meeting] 

Open  Session 

'  6.  Approval  of  agenda. 

7.  Approval  of  minutes  of  the  Board’s 
Open  Session  meeting  of  August  2, 
2008. 

8.  Approval  of  minutes  of  the  Board’s 
Open  Session  telephonic  meeting  of 
August  18,  2008. 

9.  Chairman’s  Report. 

10.  Members’  Reports. 

11.  President’s  Report. 

12.  Inspector  General’s  Report. 

13.  Consider  and  act  on  the  report  of 
the  Provision  for  the  Delivery  of  Legal 
Services  Committee. 

14.  Consider  and  act  on  the  report  of 
the  Finance  Committee. 

15.  Consider  and  act  on  the  report  of 
the  Operations  and  Regulations 
Committee. 

16.  Consider  and  act  on  the  report  of 
the  Audit  Committee. 

17.  Consider  and  act  on  the  report  of 
the  Governance  &■  Performance  Review 
Committee  regarding; 

■  Board  succession  planning. 

■  Board  Member  self-assessment 
document.  Committee  Member  self- 
assessment  document,  and  Board 
evaluation  schedule. 

18.  Consider  and  act  on 
recommendation  of  the  Governance  &■ 
Performance  Review  Committee 
regarding  the  criteria  and  critical 
elements  to  be  used  to  evaluate  the 
performance  of  the  Corporation’s 
Inspector  General. 

19.  Consider  and  act  on  the  report  of 
the  Board’s  Ad  Hoc  Committee. 

20.  Consider  and  act  on  the 
recommendations  of  Directors  McKay, 
Phillips-Jackson  and  Singleton 
concerning  adoption  of  a  Protocol  for 
Processing  Board  members’  document 
requests. 

21.  Consider  and  act  on  review  of 
LSC’s  draft  Risk  Management  Program. 

22.  Public  comment. 

23.  Consider  and  act  on  other 
business. 

24.  Consider  and  act  on  motion  to 
adjourn  meeting. 

Finance  Committee 

Agenda 

Open  Session 

1.  Approval  of  agenda. 

2.  Approval  of  the  minutes  of  the 
Committee’s  meetings  of  August  1, 
2008. 
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3.  Presentation  on  LSC’s  Financial 
Reports  for  the  Year  Ending  September 
30,  2008. 

■  Presentation  by  David 
Richardson. 

■  Comments  by  Charles  Jeffress. 

4.  Staff  report  on  status  of  FY  2009 
appropriations  process. 

■  Presentation  by  John  Constance. 

5.  Consider  and  act  on  Resolution 
Number  2008-016,  Temporary 
Operating  Budget  for  FY  2009. 

■  Presentation  by  David 
Richardson  and  Charles  Jeffress. 

6.  Discussion  regarding  best  practices 
concerning  what  information 
management  should  be  providing  to  the 
Board  and  how/when  it  should  be 
provided. 

7.  Public  comment. 

8.  Consider  and  act  on  other  business. 

9.  Consider  and  act  on  adjournment  of 
meeting. 

CONTACT  PERSON  FOR  INFORMATION: 

Patricia  D.  Batie,  Manager  of  Board 
Operations,  at  (202)  295-1500. 

SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Patricia  D.  Batie,  at  (202) 
295-1500. 

Dated:  October  22,  2008. 

Victor  M.  Fortuno, 

Vice  President  &•  General  Counsel. 

[FR  Doc.  E8-25552  Filed  10-22-08;  4:15  pm| 
BILLING  CODE  7050-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  52-029  AND  52-030] 

Progress  Energy  Florida,  Inc.; 

Levy  Nuclear  Power  Plant,  Units  1 
and  2,  Combined  License  Application 
And  Limited  Work  Authorization; 

Notice  of  Intent  to  Prepare  an 
Environmental 

Impact  Statement  and  Conduct 
Scoping  Process 

Florida  Power  Corporation  doing 
business  as  Progress  Energy  Florida,  Inc. 
(PEF),  a  wholly-owned  subsidiary  of 
Progress  Energy,  Inc.  has  submitted  an 
application  for  a  limited  work 
authorization  (LWA)  and  a  combined 
license  (COL)  to  build  Units  1  and  2  at 
its  Levy  Nuclear  Plant  (LNP)  site, 
located  in  Levy  County,  Florida.  The 
nearest  incorporated  municipality  is  the 
Town  of  Inglis  located  approximately 
four  miles  from  the  nearest  boundary  of 
the  LNP  site;  the  site  is  approximately 


10  miles  northeast  of  the  Crystal  River 
Energy  Complex,  also  owned  by  PEF. 

The  application  for  the  LWA  and  COL 
was  submitted  by  PEF  by  letter  dated 
July  28,  2008,  pursuant  to  Title  10  of  the 
Code  of  Federal  Regulations  10  CFR, 

Part  52. 

-  A  notice  of  receipt  and  availability  of 
the  application  including  the 
environmental  report  (ER)  was 
published  in  the  Federal  Register  on 
October  14,  2008  (73  FR  60726).  A 
notice  of  acceptance  for  docketing  of  the 
application  for  the  COL  was  published 
in  the  Federal  Register  on  October  14, 
2008  (73  FR  60726).  A  notice  of  hearing 
and  opportunity  to  petition  for  leave  to 
intervene  will  be  published  at  a  later 
date. 

The  purpose  of  this  notice  is  to  inform 
the  public  that  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  will  be 
preparing  an  environmental  impact 
statement  (EIS)  as  part  of  the  review  of 
the  LWA  and  COL  application  and  to 
provide  the  public  with  an  opportunity 
to  participate  in  the  environmental 
scoping  process  as  defined  in  10  CFR 
51.29.  The  U.S.  Army  Corps  of 
Engineers,  Jacksonville  District,  has 
requested  to  participate  in  the 
preparation  of  the  EIS  as  a  cooperating 
agency;  the  NRC  has  accepted  their 
request. 

In  addition,  as  outlined  in  36  CFR 
800.8(c),  “Coordination  with  the 
National  Environmental  Policy  Act,”  the 
NRC  staff  plans  to  coordinate 
compliance  with  Section  106  of  the 
National  Historic  Preservation  Act 
(NHPA)  with  steps  taken  to  meet  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (NEPA^.  Pursuant  to  36  CFR 
800.8(c),  the  NRC  staff  intends  to  use  its 
process  and  documentation  for  the 
preparation  of  the  EIS  on  the  proposed 
action  to  comply  with  section  106  of  the 
NHPA  in  lieu  of  the  procedures  set  forth 
on  36  CFR  800.3  through  800.6. 

In  accordance  with  10  CFR  51.45, 
51.49,  and  51.50,  PEF  submitted  the  ER 
as  part  of  the  LWA  and  COL 
application.  The  ER  was  prepared 
pursuant  to  10  CFR  Parts  51  and  52  and* 
is  available  for  public  inspection  at  the 
NRC  Public  Document  Room  (PDR) 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland  20852  or  from  the  Publicly 
Available  Records  (PAR)  component  of 
NRC’s  Agencywide  Documents  Access 
and  Management  System  (ADAMS). 
ADAMS  is  accessible  at  http:// 
www.nrc.gov/reading-rm/adams.html, 
which  provides  access  through  the 
NRC’s  Electronic  Reading  Room  (ERR) 
link.  Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 


accessing  the  documents  located  in 
ADAMS  should  contact  the  NRC’s  PDR 
Reference  staff  at  1-800-397-4209/301- 
415-4737  or  via  e-mail  at  pdr@nrc.gov. 
The  application  may  also  be  viewed  on 
the  Internet  at  http://www.nrc.gov/ 
reactors/new-reactors/col/levy.html.  In 
addition,  the  Citrus  County  Coastal 
Region  Library  located  at  8619  West 
Crystal  Street  in  Crystal  River,  Florida; 
Bronson  Public  Library  at  600  Gilbert 
Street,  Bronson,  Florida,  and  the 
Dunnellon  Branch  Library  at  20351 
Robinson  Road  in  Dunnellon,  Florida 
have  agreed  to  maintain  a  copy  of  the 
ER  and  make  it  available  for  public 
inspection. 

The  following  key  reference 
documents  related  to  the  application 
and  the  NRC  staff  s  review  processes  are 
available  through  the  NRC’s  Web  site  at 
h  ttp://  www.nrc.gov: 

a.  10  CFR  Part  51,  Environmental 
Protection  Regulations  for  Domestic 
Licensing  and  Related  Regulatory 
Functions, 

b.  10  CFR  Part  52,  Licenses, 
Certifications,  and  Approvals  for 
Nuclear  Power  Plants, 

c.  10  CFR  Part  100,  Reactor  Site 
Criteria, 

d.  NUREG-1555,  Standard  Review 
Plans  for  Environmental  Reviews  for 
Nuclear  Power  Plants, 

e.  NUREG/BR-0298,  Brochure  on 
Nuclear  Power  Plant  Licensing  Process, 

f.  Regulatory  Guide  4.2,  Preparation  of 
Environmental  Reports  for  Nuclear 
Power  Stations, 

g.  Regulatory  Guide  4.7,  General  Site 
Suitability  Criteria  for  Nuclear  Power 
Stations, 

h.  Fact  Sheet  on  Nuclear  Power  Plant 
Licensing  Process, 

i.  Regulatory  1.206,  Combined  License 
Applications  for  Nuclear  Power  Plants, 

j.  NRK  Office  Instruction  LIC-203, 
Procedural  Guidance  for  Preparing 
Environmental  Assessments  and 
Considering  Environmental  Issues,  and 

k.  Interim  Staff  Guidance  for  Limited 
Work  Authorizations  to  Support  Early 
Site  Permit  and  Combined  License 
Applications  (ISG-004)  and  the 
Supplement  to  the  Interim  Staff 
Guidance  on  Limited  Work 
Authorizations. 

The  regulations,  NUREG-series 
documents,  regulatory  guides,  and  the 
fact  sheet  can  be  found  under  Document 
Collections  in  the  ERR  on  the  NRC  Web 
page.  The  Office  Instruction  LlC-203 
can  be  found  in  ADAMS  in  two  parts 
under  the  accession  numbers 
ML011710073  (main  text)  and 
MLOl  1780314  (charts  and  figures). 

This  notice  advises  the  public  that  the 
NRC  intends  to  gather  the  information 
necessary  to  prepare  an  EIS  as  part  of 
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the  review  of  the  LWA  and  COL 
application  for  the  LNP  site.  Possible 
alternatives  to  the  proposed  action 
(issuance  of  the  LWA  and  COL)  include 
no  action,  reasonable  alternative  energy 
sources,  and  alternate  sites.  The  NRC  is 
required  by  10  CFR  51.20(b)(1)  and 
(b)(2)  to  prepare  an  EIS  in  connection 
with  the  issuance  of  an  LWA  and  COL, 
respectively.  This  notice  is  being 
published  in  accordance  with  NEPA 
and  the  NRC’s  regulations  found  in  10 
CFR  Part  51. 

The  NRC  will  first  conduct  a  scoping 
process  for  the  EIS  and  thereafter  will 
prepare  a  draft  EIS  for  public  comment. 
Participation  in  this  scoping  process  by 
members  of  the  public,  local.  State, 
Tribal,  and  Federal  government  agencies 
is  encouraged.  The  scoping  process  for 
the  draft  EIS  will  be  used  to  accomplish 
the  following: 

a.  Define  the  proposed  action  that  is 
to  be  the  subject  of  the  EIS, 

b.  Determine  the  scope  of  the  EIS  and 
identify  the  significant  issues  to  be 
analyzed  in-depth, 

c.  Identify  and  eliminate  from 
detailed  study  those  issues  that  are 
peripheral  or  that  are  not  significant, 

d.  Identify  any  environmental 
assessments  and  other  EISs  that  are 
being  or  will  be  prepared  that  are 
related  to  but  are  not  part  of  the  scope 
of  the  EIS  being  considered, 

e.  Identify  other  environmental 
review  and  consultation  requirements 
related  to  the  proposed  action, 

f.  Identify  parties  consulting  with  the 
NRC  under  the  NHPA,  as  set  forth  in  36 
CFR  800.8(c)(l)(i), 

g.  Indicate  the  relationship  between 
the  timing  of  the  preparation  of  the 
environmental  analyses  and  the 
Commission’s  tentative  planning  and 
decision-making  schedule, 

h.  Identify  any  cooperating  agencies 
and,  as  appropriate,  allocate 
assignments  for  preparation  and 
schedules  for  completing  the  EIS  to  the 
NRC  and  any  cooperating  agencies;  and 
describe  how  the  EIS  will  be  prepared, 
including  any  contractor  assistance  to 
be  used. 

The  NRC  invites  the  following  entities 
to  participate  in  the  scoping  process: 

a.  The  applicant;  PEF, 

b.  Any  Federal  agency  that  has 
jurisdiction  by  law  or  special  expertise 
with  respect  to  any  environmental 
impact  involved  or  that  is  authorized  to 
develop  and  enforce  relevant 
environmental  standards, 

c.  Affected  State  and  local 
government  agencies,  including  those 
authorized  to  develop  and  enforce 
relevant  environmental  standards, 

d.  Any  affected  Indian  tribe. 


e.  Any  person  who  requests  or  has 
requested  an  opportunity  to  participate 
in  the  scoping  process,  and 

f.  Any  person  who  intends  to  petition 
for  leave  to  intervene. 

In  accordance  with  10  CFR  51.26,  the 
scoping  process  for  an  EIS  may  include 
a  public  scoping  meeting  to  help 
identify  significant  issues  related  to  a 
proposed  activity  and  to  determine  the 
scope  of  issues  to  be  addressed  in  an 
EIS.  The  NRC  staff  has  elected  to  hold 
two  identical  public  scoping  meetings  to 
be  held  at  the  Florida  National  Guard 
Armory  located  at  8551  West  Venable 
Street,  Crystal  River,  Florida  33426,  on 
Thursday,  becemher  4,  2008.  The 
meetings  will  convene  at  1  p.m.,  which 
will  continue  until  approximately  4 
p.m.,  and  again  at  6  p.m.  which  will 
continue  until  approximately  9  p.m. 

The  meetings  w'ill  be  transcribed  and 
will  include  the  following:  (1)  An 
overview  by  the  NRC  staff  of  the 
environmental  revdew  process,  the 
proposed  scope  of  the  EIS,  and  the 
proposed  review  schedule;  (2)  the 
opportunity  for  interested  government 
agencies,  organizations,  and  individuals 
to  submit  comments  on  the 
environmental  issues  or  the  proposed 
scope  of  the  EIS.  Additionally,  the  NRC 
staff  will  host  informal  discussions  for 
one  hour  prior  to  the  start  of  each  public 
meeting.  No  formal  comments  on  the 
proposed  scope  of  the  EIS  will  be 
accepted  during  the  informal 
discussions.  To  be  considered, 
comments  must  be  provided  either  at 
the  transcribed  public  meeting  or  in 
writing,  as  discussed  below.  Persons 
may  register  to  attend  or  present  oral 
comments  at  the  meeting  on  the  scope 
of  the  NEPA  review  by  contacting  Mr. 
Douglas  Bruner  or  Ms.  Jessie  M.  Muir  at 
1-800-368-5642,  extensions  2730  or 
0491,  respectively.  In  addition,  persons 
can  register  via  e-mail  to  the  NRC  at 
Levy.COLEIS@nrc.gov  no  later  than 
November  26,  2008. 

Members  of  the  public  may  also 
register  to  speak  at  the  meeting  prior  to 
of  the  start  of  the  session.  Individual 
oral  comments  may  be  limited  by  the 
time  available,  depending  on  the 
number  of  persons  who  register. 
Members  of  the  public  who  have  not 
registered  may  also  have  an  opportunity 
to  speak,  if  time  permits.  Public 
comments  will  be  considered  in  the 
scoping  process  for  the  EIS.  If  special 
equipment  or  accommodations  are 
needed  to  attend  or  present  information 
at  the  public  meeting,  the  need  should 
be  brought  to  Mr.  Bruner’s  or  Ms.  Muir’s 
attention  no  later  than  November  20, 
2008,  so  that  the  NRC  staff  can 
determine  whether  the  request  can  be 
accommodated. 


Members  of  the  public  may  send 
written  comments  on  the  scope  of  the 
Levy  LWA  and  COL  environmental 
review  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  Mailstop  T-6D59,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Comments  may  be  hand- 
delivered  to  the  NRC  at  11545  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
a.m.  and  4:15  p.m.,  on  Federal 
workdays.  To  be  considered  in  the 
scoping  process,  written  comments 
must  be  postmarked  or  delivered  by  the 
comment  period  end  date  December  23, 
2008.  Electronic  comments  may  be  sent 
by  e-mail  to  the  NRC  at 
Levy.COLEIS@nrc.gov.  Electronic 
submissions  must  be  sent  no  later  than 
the  comment  period  end  date  of 
December  23,  2008,  to  be  considered  in 
the  scoping  process. 

Participation  in  the  scoping  process 
for  the  EIS  does  not  entitle  participants 
to  become  parties  to  the  proceeding  to 
which  the  EIS  relates.  Notice  of  a 
hearing  regarding  the  application  for 
COL  will  he  noticed  separately  in  the 
Federal  Register. 

At  the  conclusion  of  the  scoping 
process,  the  NRC  will  prepare  a  concise 
summary  of  the  determination  and 
conclusions  on  the  scope  of  the 
environmental  review  reached, 
including  the  significant  issues 
identified,  and  it  will  be  made  publicly 
available.  The  staff  will  then  prepare 
and  issue  for  comment  the  draft  EIS, 
which  will  be  the  subject  of  a  separate 
Federal  Register  notice  and  a  sepai'ate 
public  meeting.  Copies  will  be  available 
for  public  inspection  at  the  PDR  through 
the  above-mentioned  address  and  one 
copy  per  request  will  be  provided  free 
of  charge. 

After  receipt  and  consideration  of  the 
comments,  the  NRC  will  prepare  a  final 
EIS,  which  will  also  be  available  to  the 
public.  Information  about  the  proposed 
action,  the  EIS,  and  the  scoping  process 
may  be  obtained  from  Mr.  Douglas 
Bruner  or  Ms.  Jessie  M.  Muir  at  1-800- 
368-5642,  extensions  2730  or  0491, 
respectively,  or  via  e-mail  at 
Douglas.Bruner@nrc.gov,  or 
Jessie.Muir@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  October,  2008. 


Federal  Register / Vol.  73,  No.  207 /Friday,  October  24,  2008 /Notices 


63519 


For  the  Nuclear  Regulatory  Commission. 
Andy  Campbell, 

Acting  Director,  Division  of  Site  and 
Environmental  Reviews,  Office  of  New 
Reactors. 

[FR  Doc.  E8-25381  Filed  10-23-08;  8:45  am] 
BILLING  CODE  7590-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 

Comment  Request 

Upon  written  request,  copies  available 
from;  U.S.  Securities  and  Exchange 
Commission,  Office  of  Investor 
Education  and  Advocacy, 

Washington,  DC  20549-0213. 

Extension:  Rule  30bl-5,  SEC  File  No.  270- 
520,  OMB  Control  No.  3235-0577. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  (“Act”)  the  U.S. 
Securities  and  Exchange  Commission 
(“Commission”)  has  submitted  to  the 
Office  of  Management  and  Budget 
(“OMB”)  a  request  for  extension  of  the 
previously  approved  collection  of 
information  discussed  below. 

The  title  for  the  collection  of 
information  is  “Rule  30bl-5  (17  CFR 
270.30bl-5)  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l 
et  seq.],  Quarterly  Filing  of  Schedule  of 
Portfolio  Holdings  of  Registered 
Management  Investment  Companies.” 

Rule  30bl-5  under  the  Investment 
Company  Act  of  1940  requires 
registered  management  investment 
companies,  other  than  small  business 
investment  companies  registered  on 
Form  N-5,  (17  CFR  239.24  and  274.5)  to 
file  a  quarterly  report  via  the 
Commission’s  EDGAR  system  on  Form 
N-Q  (17  CFR  249.332  and  274.130),  not 
more  than  60  calendar  days  after  the 
close  of  each  first  and  third  fiscal 
quarter,  containing  their  complete 
portfolio  holdings. 

The  Commission  estimates  that  there 
are  2,820  management  investment 
companies  and  series  that  are  governed 
by  the  rule.  For  purposes  of  this 
analysis,  the  burden  associated  with  the 
requirements  of  Rule  30bl-5  has  been 
included  in  the  collection  of 
information  requirements  of  Form  N-Q, 
rather  than  the  rule. 

The  collection  of  information  under 
rule  30bl-5  is  mandatory.  The 
information  provided  under  rule  30bl- 
5  is  not  kept  confidential.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control  . 
number. 


Please  direct  general  comments 
regarding  the  above  information  to  the 
following  persons;  (i)  Desk  Officer  for 
the  Securities  and  Exchange 
Commission,  Office  of  Management  and 
Budget,  Room  10102,  New  Executive 
Office  Building,  Washington,  DC  20503 
or  e-mail  to;  nfraser@omb.eop.gov;  and 
(ii)  Lewis  W.  Walker,  Acting  Director/ 
CIO,  Securities  and  Exchange 
Commission,  C/O  Shirley  Martinson, 
6432  General  Green  Way,  Alexandria, 
VA  22312;  or  send  an  e-mail  to; 
PRA_Mailbox@sec.gov.  Comments  must 
be  submitted  to  OMB  within  30  days  of 
this  notice. 

Dated:  October  20,  2008. 

Florence  E.  Hannon, 

Acting  Secretary. 

[FR  Doc.  E8-25379  Filed  10-23-08;  8:45  am] 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[investment  Company  Act  Release  No. 
28442;  812-13077] 

Boulder  Total  Return  Fund,  Inc.,  et  al.; 
Notice  of  Application 

October  20,  2008. 

AGENCY:  Securities  and  Exchange 
Commission  (“Commission”). 

ACTION:  Notice  of  application  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (“Act”)  for  an  exemption 
from  section  19(b)  of  the  Act  and  rule 
19b-l  under  the  Act.- 


SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  certain 
closed-end  investment  companies  to 
make  periodic  distributions  of  long-term 
capital  gains  with  respect  to  their 
outstanding  common  stock  as  frequently 
as  twelve  times  each  year,  and  as 
frequently  as  distributions  are  specified 
by  or  in  accordance  with  the  terms  of 
any  outstanding  preferred  stock  that 
such  investment  companies  may  issue. 
APPLICANTS:  Boulder  Total  Return  Fund, 
Inc.,  Boulder  Growth  &  Income  Fund, 
Inc.  and  The  Denali  Fund  Inc.  (formerly, 
the  Neuberger  Berman  Real  Estate 
Income  Fund)  and  Stewart  West  Indies 
Trading  Company,  Ltd.  (doing  business 
as  Stewart  Investment  Advisers)  and 
Boulder  Investment  Advisers,  LLC 
(together,  the  “Advisers”). 

FILING  DATES:  April  9,  2004,  August  11, 
2004,  December  1,  2006,  January  16, 
2007  and  August  22,  2008. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 


a  hearing  by  writing  to  the 
Commission’s  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  November  14,  2008,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer’s  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be  ' 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission’s  Secretary. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  100  F  Street, 

NE.,  Washington,  DC  20549-1090; 
Applicants,  2344  Spruce  Street,  Suite  A, 
Boulder,  CO  80302,  Attention:  Stephen 
C.  Miller,  Esq.  or  Joel  L.  Terwilliger, 

Esq. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Friedlander,  Senior  Counsel,  at 
(202)  551-6837,  or  James  M.  Curtis, 
Branch  Chief,  at  (202)  551-6825 
(Division  of  Investment  Management, 
Office  of  Chief  Counsel). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission’s  Public  Reference  Room, 
100  F  Street,  NE.,  Washington,  DC 
20549-1520  (telephone  (202)  551-5850). 

Applicants’  Representations 

1.  Each  fund  is  a  registered  closed-end 
management  investment  company 
organized  as  a  Maryland  corporation, 
and  each  has  total  return  as  its  primary 
objective.!  The  common  shares  issued 
by  each  fund  are  listed  on  the  New  York 
Stock  Exchange,  and  the  preferred 
shares  are  not  listed  on  any  exchange. 
Applicants  believe  that  the  shareholders 
of  the  funds  are  generally  conservative, 
dividend-sensitive  investors  who  desire 
current  income  periodically  coupled 
with  long-term  capital  appreciation  and 
may  favor  a  fixed  distribution  policy. 

2.  The  Advisers  are  registered  under 
the  Investment  Advisers  Act  of  1940 
and  are  responsible  for  the  overall 
management  of  the  funds.  The  Advisers 


'  Applicants  request  that  any  order  issued 
granting  the  relief  requested  in  the  application  also 
apply  to  any  future  closed-end  investment  company 
(“future  fund”)  that:  (a)  Is  advised  by  the  Advisers 
(including  any  successor  in  interest)  or  by  any 
entity  controlling,  controlled  by,  or  under  common 
control  (within  the  meaning  of  section  2(a)(9)  of  the 
Act)  with  the  Advisers:  and  (b)  complies  with  the 
terms  and  conditions  of  the  requested  order.  A 
successor  in  interest  is  limited  to  entities  that  result 
from  a  reorganization  into  another  jurisdiction  or  a 
change  in  the  type  of  business  organization. 
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are  under  common  control  and  have  the 
same  principal  portfolio  manager. 

3.  Applicants  represent  that  at  a 
meeting  held  on  July  28,  2008,  the 
Board  of  Directors  (the  “Board”)  of  each 
fund,  including  all  of  the  directors  who 
are  not  “interested  persons”  of  the 
funds  as  defined  in  section  2(a)(19)  of 
the  Act  (the  “Independent  Directors”) 
requested,  and  the  Advisers  provided, 
such  information  as  was  reasonably 
necessary  to  inform  the  Boards 
regarding  the  possibility  of  adopting  a 
periodic  distribution  policy  involving 
the  payment  of  capital  gain  dividends  as 
often  as  monthly  in  any  taxable  year  (a 
“Plan”). 

4.  Applicants  represent  that  at  that 
July  28,  2008  meeting,  the  Boards 
determined  that,  prior  to  any  fund  or 
future  fund  adopting  a  Plan  that  relies 
on  the  requested  order: 

(i)  The  Board  and  the  Independent 
Directors  will  request,  and  the  Advisers 
will  provide,  such  information  as  is 
reasonably  necessary  to  an  informed 
determination  of  whether  the  Board 
should  adopt  a  Plan; 

(ii)  The  Board  and  the  Independent 
Directors  will  review  (A)  information 
regarding  the  purpose  and  terms  of  the 
Plan,  the  likely  effects  of  the  Plan  on  the 
fund’s  long-term  total  return  (in  relation 
to  market  price  and  net  asset  value  per 
common  share)  and  the  relationship 
between  the  fund’s  distribution  rate  on 
its  common  shares  under  the  Plan  and 
its  total  return  (in  relation  to  net  asset 
value  per  share);  (B)  w'hether  the  rate  of 
distribution  would  exceed  the  fund’s 
expected  total  return  in  relation  to  its 
net  asset  value  per  share;  and  (C)  any 
foreseeable  material  effects  of  the  Plan 
on  the  fund’s  long-term  total  return  (in 
relation  to  market  price  and  net  asset 
value  per  share);  and 

(iii)  The  Independent  Directors  will 
consider  what  conflicts  of  interest  the 
Advisers  and  the  affiliated  persons  of 
the  Advisers  and  the  fund  might  have 
with  respect  to  the  adoption  or 
implementation  of  the  Plan. 

Applicants  represent  that  after 
considering  such  information  the  Board, 
including  the  Independent  Directors, 
will  approve  the  Plan  wdth  respect  to 
the  fund’s  common  shares  provided  that 
the  Plan  is  consistent  with  the  fund’s 
investment  objectives  and  in  the  best 
interests  of  the  fund’s  common 
shareholders. 

4.  Applicants  represent  that  the 
purpose  of  the  Plan  would  be  to  permit 
the  fund  to  distribute  over  the  course  of 
each  year,  through  periodic 
distributions  as  nearly  equal  as 
practicable  and  any  required  special 
distributions,  an  amount  closely 
approximating  the  total  taxable  income 


of  the  fund  during  such  year  and,  if  so 
determined  by  its  Board,  all  or  a  portion 
of  the  returns  of  capital  paid  by 
portfolio  companies  to  the  fund  during 
such  year.  Applicants  represent  that, 
under  the  Plan,  the  fund  would 
distribute  to  its  common  shareholders  a 
fixed  monthly  percentage  of  the  market 
price  of  the  fund’s  common  shares  at  a 
particular  point  in  time  or  a  fixed 
monthly  percentage  of  net  asset  value 
per  share  at  a  particular  time  or  a  fixed 
monthly  amount,  any  of  which  may  be 
adjusted  from  time  to  time.  Applicants 
represent  that  under  the  Plan  the 
minimum  annual  distribution  rate  with 
respect  to  the  fund’s  common  shares 
would  be  independent  of  the  fund’s 
performance  during  any  particular 
period  but  would  be  expected  to 
correlate  with  the  fund’s  performance 
over  time.  Except  for  extraordinary 
distributions  and  potential  increases  or 
decreases  in  the  final  dividend  periods 
in  light  of  the  fund’s  performance  for 
the  entire  calendar  year  and  to  enable 
the  fund  to  comply  with  the  distribution 
requirements  of  Subchapter  M  of  the 
Internal  Revenue  Code  of  1986  (the 
“Code”)  for  the  calendar  year,  each 
distribution  on  the  common  shares 
would  be  at  the  stated  rate  then  in 
effect. 

5.  Applicants  represent  that  at  the 
July  28,  2008  meeting,  each  Board 
adopted  policies  and  procedures  under 
rule  38a-l  that: 

(i)  Are  reasonably  designed  to  ensure 
that,  when  a  Plan  is  adopted,  all  notices 
required  to  be  sent  to  the  fund’s 
shareholders  pursuant  to  section  19(a) 
of  the  Act,  rule  19a-l  thereunder  and 
condition  IV  below  (each  a  “Notice”) 
will  include  the  disclosure  required  by 
rule  19a-l  -and  by  condition  11(A)  below, 
and  that  all  other  written 
communications  by  the  funds  or  their 
agents  described  in  condition  III(A) 
below  about  the  distributions  under  the 
Plan  will  include  the  disclosure 
required  by  condition  III(A)  below;  and 

(ii)  When  a  Plan  is  adopted,  will 
require  the  respective  fund  to  keep 
records  that  demonstrate  its  compliance 
with  all  of  the  conditions  of  the  Order 
and  that  are  necessary  for  the  fund  to 
form  the  basis  for,  or  demonstrate  the 
calculation  of,  the  amounts  disclosed  in 
its  Notices. 

Applicants  represent  that  the  records 
of  the  actions  of  the  Board  of  Directors 
of  each  fund  shall  summarize  the  basis 
for  approval  of  the  Plan,  including  its 
consideration  of  the  factors  described 
above.  Such  records  will  be  maintained 
for  a  period  of  at  least  six  years  from  the 
date  of  such  meeting,  the  first  two  years 
in  an  easily  accessible  place,  or  for  such 


longer  period  as  may  otherwise  be 
required  by  law. 

Applicants’  Legal  Analysis 

1.  Section  19(b)  generally  makes  it 
unlawful  for  any  registered  investment 
company  to  make  long-term  capital 
gains  distributions  more  than  once  each 
year.  Rule  19b-l  limits  the  number  of 
capital  gains  dividends,  as  defined  in 
section  852(b)(3)(C)  of  the  Code 
(“distributions”),  that  a  fund  may  make 
with  respect  to  any  one  taxable  year  to 
one,  plus  a  supplemental  “clean  up” 
distribution  made  pursuant  to  section 
855  of  the  Code  not  exceeding  10%  of 
the  total  amount  distributed  for  the  year, 
plus  one  additional  capital  gain 
dividend  made  in  whole  or  in  part  to 
avoid  the  excise  tax  under  section  4982 
of  the  Code. 

2.  Section  6(c)  provides  that  the 
Commission  may,  by  order  upon 
application,  conditionally  or 
unconditionally  exempt  any  person, 
security,  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions,  from  any  provision  of  the 
Act,  if  and  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

3.  Applicants  state  that  one  of  the 
concerns  underlying  section  19(b)  and 
rule  19b-l  is  that  shareholders  might  be 
unable  to  differentiate  between  regular 
distributions  of  capital  gains  and 
distributions  of  investment  income. 
Applicants  state,  however,  that  rule 
19a-l  effectively  addresses  this  concern 
by  requiring  that  a  separate  statement 
showing  the  sources  of  a  distribution 
(e.g.,  estimated  net  income,  net  short¬ 
term  capital  gains,  net  long-term  capital 
gains  and/or  return  of  capital) 
accompany  any  distributions  (or  the 
confirmation  of  the  reinvestment  of 
distributions)  estimated  to  be  sourced  in 
part  from  capital  gains  or  capital. 
Applicants  state  that  the  same 
information  also  is  included  in  each 
fund’s  annual  reports  to  shareholders 
and  on  its  IRS  Form  1099-DIV,  which 

is  sent  to  each  common  and  preferred 
shareholder  who  received  distributions 
during  the  year. 

4.  Applicants  further  state  that  each 
fund  will  make  the  additional 
disclosures  required  by  the  conditions 
set  forth  below,  and  each  of  them  has 
adopted  compliance  policies  and 
procedures  in  accordance  with  rule 
38a-l  to  ensure  that  all  required  notices 
and  disclosures  are  sent  to  shareholders. 
Applicants  argue  that  by  providing  the 
information  required  by  section  19(a) 
and  rule  19a-l,  and  by  complying  with 
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the  procedures  adopted  under  each  Plan 
and  the  conditions  listed  below,  the 
funds  would  ensure  that  each  fund’s 
shareholders  are  provided  sufficient 
inforrhation  to  understand  that  their 
periodic  distributions  are  not  tied  to  the 
fund’s  net  investment  income  {which 
for  this  purpose  is  the  fund’s  taxable 
income  other  than  from  capital  gains) 
and  realized  capital  gains  to  date,  and 
may  not  represent  yield  or  investment 
return.  Applicants  also  state  that 
compliance  with  each  fund’s 
compliance  procedures  and  condition 
III  set  forth  below  will  ensure  that 
prospective  shareholders  and  third 
parties  are  provided  with  the  same 
information.  Accordingly,  applicants 
assert  that  continuing  to  subject  the 
funds  to  section  19(b)  and  rule  19b-l 
would  afford  shareholders  no  extra 
protection. 

5.  Applicants  note  that  section  19(b) 
and  rule  19b-l  also  were  intended  to 
prevent  certain  improper  sales  practices, 
including,  in  particular,  the  practice  of 
urging  an  investor  to  purchase  shares  of 
a  fund  on  the  basis  of  an  upcoming 
capital  gains  dividend  (“selling  the 
dividend”),  where  the  dividend  would 
result  in  an  immediate  corresponding 
reduction  in  NAV  and  would  be  in 
effect  a  taxable  return  of  the  investor’s 
capital.  Applicants  assert  that  the 
“selling  the  dividend”  concern  should 
not  apply  to  closed-end  investment 
companies,  such  as  the  funds,  which  do 
not  continuously  distribute  shares. 
According  to  Applicants,  if  the 
underlying  concern  extends  to 
secondary  market  purchases  of  shares  of 
closed-end  funds  that  are  subject  to  a 
large  upcoming  capital  gains  dividend, 
adoption  of  a  Plan  actually  helps 
minimize  the  concern  by  avoiding, 
through  periodic  distributions,  any 
buildup  of  large  end-of-the-year 
distributions. 

6.  Applicants  also  note  that  common 
shares  of  closed-end  funds  that  invest 
primarily  in  equity  securities  often  trade 
in  the  marketplace  at  a  discount  to  their 
net  NAV.  Applicants  believe  that  this 
discount  may  be  reduced  for  closed-end 
funds  that  pay  relatively  frequent 
dividends  on  their  common  shares  at  a 
consistent  rate,  whether  or  not  those 
dividends  contain  an.  element  of  long¬ 
term  capital  gain. 

7.  Applicants  assert  that  the 
application  of  rule  19b-l  to  a  Plan 
actually  could  have  an  undesirable 
influence  on  portfolio  management 
decisions.  Applicants  state  that,  in  the 
absence  of  an  exemption  from  rule  19b- 
1,  the  implementation  of  a  Plan  imposes 
pressure  on  management  (i)  not  to 
realize  any  net  long-term  capital  gains 
until  the  point  in  the  year  that  the  fund 


can  pay  all  of  its  remaining  distributions 
in  accordance  with  rule  19b-l,  and  (ii) 
not  to  realize  any  long-term  capital 
gains  during  any  particular  year  in 
excess  of  the  amount  of  the  aggregate 
pay-out  for  the  year  (since  as  a  practical 
matter  excess  gains  must  be  distributed 
and  accordingly  would  not  be  available 
to  satisfy  pay-out  requirements  in 
following  years),  notwithstanding  that 
purely  investment  considerations  might 
favor  realization  of  long  term  gains  at 
different  times  or  in  different  amounts. 
Applicants  thus  assert  that  the 
limitation  on  the  number  of  capital  gain 
distributions  that  a  fund  may  make  with 
respect  to  any  one  year  imposed  by  rule 
1 9b-l ,  may  prevent  the  efficient 
operation  of  a  Plan  whenever  that  fund’s 
realized  net  long-term  capital  gains  in 
any  year  exceed  the  total  of  the  periodic 
distributions  that  may  include  such 
capital  gains  under  the  rule. 

8.  In  addition.  Applicants  assert  that 
rule  19b-l  may  cause  fixed  regular 
periodic  distributions  under  a  Plan  to  be 
funded  with  returns  of  capital  ^  (to  the 
extent  net  investment  income  and 
realized  short-term  capital  gains  are 
insufficient  to  fund  the  distribution), 
even  though  realized  net  long-term 
capital  gains  otherwise  could  be 
available.  To  distribute  all  of  a  fund’s 
long-term  capital  gains  within  the  limits 
in  rule  19b-l,  a  fund  may  be  required 
to  make  total  distributions  in  excess  of 
the  annual  amount  called  for  by  its  Plan, 
or  to  retain  and  pay  taxes  on  the  excess 
amount.  Applicants  thus  assert  that  the 
requested  order  would  minimize  these 
effects  of  rule  19b-l  by  enabling  the 
funds  to  realize  long-term  capital  gains 
as  often  as  investment  considerations 
dictate  without  fear  of  violating  rule 
19b-l. 

9.  Applicants  state  that  Revenue 
Ruling  89-81  under  the  Code  requires 
that  a  fund  that  has  both  common  stock 
and  preferred  stock  outstanding 
designate  the  types  of  income,  e.g., 
investment  income  and  capital  gains,  in 
the  same  proportion  as  the  total 
distributions  distributed  to  each  class 
for  the  tax  year.  To  satisfy  the 
proportionate  designation  requirements 
of  Revenue  Ruling  89-81,  whenever  a 
fund  has  realized  a  long  term  capital 
gain  with  respect  to  a  given  tax  year,  the 
fund  must  designate  the  required 
proportionate  share  of  such  capital  gain 
to  be  included  in  common  and  preferred 
stock  dividends.  Applicants  state  that 
although  rule  19b-l  allows  a  fund  some 
flexibility  with  respect  to  the  frequency 
of  capital  gains  distributions,  a  fund 


^  Returns  of  capital  as  used  in  the  application 
means  return  of  capital  for  financial  accounting 
purposes  and  not  for  tax  accounting  purposes. 


might  use  all  of  the  exceptions  available 
under  the  rule  for  a  tax  year  and  still 
need  to  distribute  additional  capital 
gains  allocated  to  the  preferred  stock  to 
comply  with  Revenue  Ruling  89-81. 

10.  Applicants  assert  that  the 
potential  abuses  addressed  by  section 
19(b)  and  rule  19b-l  do  not  arise  with 
respect  to  preferred  stock  issued  by  a 
closed-end  fund.  Applicants  assert  that 
such  distributions  are  either  fixed  or  are 
determined  in  periodic  auctions  by 
reference  to  short-term  interest  rates 
rather  than  by  reference  to  performance 
of  the  issuer,  and  Revenue  Ruling  89- 
81  determines  the  proportion  of  such 
distributions  that  are  comprised  of  the 
long-term  capital  gains. 

11.  Applicants  also  submit  that  the 
“selling  the  dividend”  concern  is  not 
applicable  to  preferred  stock,  of  which 
the  funds  have  issued,  and  which 
entitles  a  holder  to  no  more  than  a 
periodic  dividend  at  a  fixed  rate  or  the 
rate  determined  by  the  market,  and,  like 
a  debt  security,  is  priced  based  upon  its 
liquidation  value,  dividend  rate,  credit 
quality,  and  frequency  of  payment. 
Applicants  state  that  investors  buy 
preferred  shares  for  the  purpose  of 
receiving  payments  at  the  frequency 
bargained  for,  and  do  not  expect  the 
liquidation  value  of  their  shares  to 
change. 

12.  Applicants  request  an  order  under 
section  6(c)  granting  an  exemption  from 
the  provisions  of  section  19(b)  and  rule 
19b-l  to  permit  each  fund  to  distribute 
periodic  capital  gains  dividends  (as 
defined  in  section  852(b)(3)(C)  of  the 
Code)  as  often  as  monthly  in  any  one 
taxable  year  in  respect  of  its  common 
shares  and  as  often  as  specified  by  or 
determined  in  accordance  with  the 
terms  thereof  in  respect  of  its  preferred 
shares. 3 

Applicants’  Conditions 

Applicants  agree  that,  with  respect  to 
each  fund  seeking  to  rely  on  the  order, 
the  order  will  be  subject  to  the  following 
conditions: 

1.  Compliance  Review  and  Reporting 

The  fund’s  chief  compliance  officer 
will:  (a)  Report  to  the  fund  Board,  no 
less  frequently  than  once  every  three 
months  or  at  the  next  regularly 
scheduled  quarterly  board  meeting, 
whether  (i)  the  fund  and  the  fund’s 
Advisers  have  complied  with  the 
conditions  to  the  requested  order,  and 
(ii)  a  Material  Compliance  Matter,  as 


^  Applicants  state  that  a  future  fund  that  relies  on 
the  requested  order  will  satisfy  each  of  the 
representations  in  the  application  except  that  such 
representations  will  be  made  in  respect  of  actions 
by  the  board  of  directors  of  such  future  fund  and 
will  be  made  at  a  future  time. 
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defined  in  rule  38a-l{e)(2),  has  occurred 
with  respect  to  compliance  with  such 
conditions;  and  (b)  review  the  adequacy 
of  the  policies  and  procedures  adopted 
by  the  fund  no  less  frequently  than 
annually. 

II.  Disclosures  to  Fund  Shareholders 

A.  Each  Notice  to  the  holders  of  the 
fund’s  common  shares,  in  addition  to 
the  information  required  by  section 
19(a)  and  rule  19a-l; 

1.  Will  provide,  in  a  tabular  or 
graphical  format: 

(a)  The  amount  of  the  distribution,  on 
a  per  share  basis,  together  with  the 
amounts  of  such  distribution  amount, 
on  a  per  share  basis  and  as  a  percentage 
of  such  distribution  amount,  from 
estimated:  (A)  Net  investment  income; 

(B)  net  realized  short-term  capital  gains; 

(C)  net  realized  long-term  capital  gains; 
and  (D)  return  of  capital  or  other  capital 
source; 

(b)  The  fiscal  year-to-date  cumulative 
amount  of  distributions,  on  a  per  share 
basis,  together  with  the  amounts  of  such 
cumulative  amount,  on  a  per  share  basis 
and  as  a  percentage  of  such  cumulative 
amount  of  distributions,  from  estimated: 
(A)  Net  investment  income;  (B)  net 
realized  short-term  capital  gains;  (C)  net 
realized  long-term  capital  gains;  and  (D) 
return  of  capital  or  other  capital  source; 

(c)  The  average  annual  total  return,  in 
relation  to  the  change  in  NAV  for  the  5- 
year  period  (or,  if  the  fund’s  history  of 
operations  is  less  than  five  years,  the 
time  period  commencing  immediately 
following  the  fund’s  first  public 
offering)  ending  on  the  last  day  of  the 
month  prior  to  the  most  recent 
distribution  declaration  date  compared 
to  the  current  fiscal  period’s  annualized 
distribution  rate  expressed  as  a 
percentage  of  NAV  as  of  the  last  day  of 
the  month  prior  to  the  most  recent 
distribution  declaration  date;  and 

(d)  The  cumulative  total  return  in 
relation  to  the  change  in  NAV  from  the 
last  completed  fiscal  year  to  the  last  day 
of  the  month  prior  to  the  most  recent 
distribution  declaration  date  compared 
to  the  fiscal  year-to-date  cumulative 
distribution  rate  expressed  as  a 
percentage  of  NAV  as  of  the  last  day  of 
the  month  prior  to  the  most  recent 
distribution  declaration  date. 

Such  disclosure  shall  be  made  in  a  type 
size  at  least  as  large  and  as  prominent 
as  the  estimate  of  the  sources  of  the 
current  distribution;  and 

2.  Will  include  the  following 
disclosure: 

(a)  “You  should  not  draw  any 
conclusions  about  the  fund’s  investment 
performance  from  the  amount  of  this 
distribution  or  from  the  terms  of  the 
fund’s  Plan”; 


(b)  “The  fund  estimates  that  it  has 
distributed  more  than  its  income  and 
net  realized  capital  gains;  therefore,  a 
portion  of  your  distribution  may  be  a 
return  of  capital.  A  return  of  capital  may 
occur  for  example,  when  some  or  all  of 
the  money  that  you  invested  in  the  fund 
is  paid  back  to  you.  A  return  of  capital 
distribution  does  not  necessarily  reflect 
the  fund’s  investment  performance  and 
should  not  be  confused  with  ‘yield’  or 
‘income’”;  and 

(c)  “The  amounts  and  sources  of 
distributions  reported  in  this  Notice  are 
only  estimates  and  are  not  being 
provided  for  tax  reporting  purposes.  The 
actual  amounts  and  sources  of  the 
amounts  for  [accounting  and]  tax 
reporting  purposes  will  depend  upon 
the  fund’s  investment  experience  during 
the  remainder  of  its  fiscal  year  and  may 
be  subject  to  changes  based  on  tax 
regulations.  The  fund  will  send  you  a 
Form  1099  DIV  for  the  calendar  year 
that  will  tell  you  how  to  report  these 
distributions  for  federal  income  tax 
purposes.” 

Such  disclosure  shall  be  made  in  a  type 
size  at  least  as  large  as  and  as  prominent 
as  any  other  information  in  the  Notice 
and  placed  on  the  same  page  in  close 
proximity  to  the  amount  and  the  sources 
of  the  distribution. 

B.  On  the  inside  front  cover  of  each 
report  to  shareholders  under  rule  30e- 
1  under  the  Act,  the  fund  will; 

1.  Describe  the  terms  of  the  Plan 
(including  the  fixed  amount  or  fixed 
percentage  of  the  distributions  and  the 
frequency  of  the  distributions); 

2.  Include  the  disclosure  required  by 
condition  II.A.2(a)  above: 

3.  State,  if  applicable,  that  the  Plan 
provides  that  the  Board  may  amend, 
suspend  or  terminate  the  Plan  at  any 
time  without  prior  notice  to  fund 
shareholders;  and 

4.  Describe  any  reasonably  foreseeable 
circumstances  that  might  cause  the  fund 
to  suspend  or  terminate  the  Plan  and 
any  reasonably  foreseeable 
consequences  of  such  suspension  or 
termination. 

C.  Each  report  provided  to 
shareholders  under  rule  30e-l  and  each 
prospectus  filed  with  the  Commission 
on  Form  N-2  under  the  Act,  will 
provide  the  fund’s  total  return  in 
relation  to  changes  in  NAV  in  the 
financial  highlights  table  and  in  any 
discussion  about  the  fund’s  total  return. 

III.  Disclosure  to  Shareholders, 
Prospective  Shareholders  and  Third 
Parties 

A.  The  fund  will  include  the 
information  contained  in  the  relevant 
Notice,  including  the  disclosure 
required  by  condition  II.A.2  above,  in 


any  written  communication  (other  than 
a  Form  1099)  about  the  Plan  or 
distributions  under  the  Plan  by  the 
fund,  or  shareholder,  prospective 
shareholder  or  third-party  information 
provider; 

B.  The  fund  will  issue, 
contemporaneously  with  the  issuance  of 
any  Notice,  a  press  release  containing 
the  information  in  the  Notice  and  will 
file  with  the  Commission  the 
information  contained  in  such  Notice, 
including  the  disclosure  required  by 
condition  II.A.2  above,  as  an  exhibit  to 
its  next  filed  Form  N-CSR;  and 

C.  The  fund  will  post  prominently  a 
statement  on  its  (or  its  adviser’s)  Web 
site  containing  the  information  in  each 
Notice,  including  the  disclosure 
required  by  condition  II.A.2  above,  and 
will  maintain  such  information  on  such 
Web  site  for  at  least  24  months. 

IV.  Delivery  of  19(a)  Notices  to  ^ 
Beneficial  Owners 

If  a  broker,  dealer,  bank  or  other 
person  (“financial  intermediary”)  holds 
common  stock  issued  by  the  fund  in 
nominee  name,  or  otherwise,  on  behalf 
of  a  beneficial  owner,  the  fund:  (a)  Will 
request  that  the  financial  intermediary, 
or  its  agent,  forward  the  Notice  to  all 
beneficial  owners  of  the  fund’s  shares 
held  through  such  financial 
intermediary;  (b)  will  provide,  in  a 
timely  manner,  to  the  financial 
intermediary,  or  its  agent,  enough 
copies  of  the  Notice  assembled  in  the 
form  and  at  the  place  that  the  financial 
intermediary,  or  its  agent,  reasonably 
requests  to  facilitate  the  financial 
intermediary’s  sending  of  the  Notice  to 
each  beneficial  owner  of  the  fund’s 
shares:  and  (c)  upon  the  request  of  any 
financial  intermediary,  or  its  agent,  that 
receives  copies  of  the  Notice,  will  pay 
the  financial  intermediary,  or  its  agent, 
the  reasonable  expenses  of  sending  the 
Notice  to  such  beneficial  owners. 

V.  Additional  Board  Determinations  for 
Funds  Whose  Shares  Trade  at  a 
Premium 

If; 

A.  The  fund’s  common  shares  have 
traded  on  the  exchange  that  they 
primarily  trade  on  at  the  time  in 
question  at  an  average  premium  to  NAV 
equal  to  or  greater  than  10%,  as 
determined  on  the  basis  of  the  average 
of  the  discount  or  premium  to  NAV  of 
the  fund’s  common  shares  as  of  the 
close  of  each  trading  day  over  a  12-week 
rolling  period  (each  such  12-week 
rolling  period  ending  on  the  last  trading 
day  of  each  week);  and 

B.  The  fund’s  annualized  distribution 
rate  for  such  12-week  rolling  period, 
expressed  as  a  percentage  of  NAV  as  of 
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the  ending  date  of  such  12-week  rolling 
period  is  greater  than  the  fund’s  average 
annual  total  return  in  relation  to  the 
change  in  NAV  over  the  2-year  period 
ending  on  the  last  day  of  such  12-week 
rolling  period;  then: 

1.  At  the  earlier  of  the  next  regularly 
scheduled  meeting  or  within  four 
months  of  the  last  day  of  such  12-week 
rolling  period,  the  Board  including  a 
majority  of  the  Independent  Directors: 

(a)  Will  request  and  evaluate,  and  the 
fund’s  adviser  will  furnish,  such 
information  as  may  be  reasonably 
necessary  to  make  an  informed 
determination  of  whether  the  Plan 
should  be  continued  or  continued  after 
amendment: 

(b)  Will  determine  whether 
continuation,  or  continuation  after 
amendment,  of  the  Plan  is  consistent 
with  the  fund’s  investment  objective(s) 
and  policies  and  in  the  best  interests  of 
the  fund  and  its  shareholders,  after 
considering  the  information  in 
condition  V.B.l.a  above;  including, 
without  limitation; 

(1)  Whether  the  Plan  is  accomplishing 
its  purpose(s); 

(2)  The  reasonably  foreseeable  effects 
of  the  Plan  on  the  fund’s  long-term  total 
return  in  relation  to  the  market  price 
and  NAV  of  the  fund’s  common  shares; 
and 

(3)  The  fund’s  current  distribution 
rate,  as  described  in  condition  V.B 
above,  compared  with  the  fund’s 
average  annual  taxable  income  or  total 
return  over  the  2-year  period,  as 
described  in  condition  V.B,  or  such 
longer  period  as  the  Board  deems 
appropriate;  and 

(c)  Based  upon  that  determination, 
will  approve  or  disapprove  the 
continuation,  or  continuation  after 
amendment,  of  the  Plan;  and 

2.  The  Board  will  record  the 
information  considered  by  it  and  the 
basis  for  its  approval  or  disapproval  of 
the  continuation,  or  continuation  after 
amendment,  of  the  Plan  in  its  meeting 
minutes,  which  must  be  made  and 
preserved  for  a  period  of  not  less  than 
six  years  from  the  date  of  such  meeting, 
the  first  two  years  in  an  easily  accessible 
place. 

VI.  Public  Offerings 

The  fund  will  not  make  a  public 
offering  of  the  fund’s  common  shares 
other  than; 

A.  A  rights  offering  below  NAV  to 
holders  of  the  fund’s  common  stock; 

B.  An  offering  in  connection  with  a 
dividend  reinvestment  plan,  merger, 
consolidation,  acquisition,  spin  off  or 
reorganization  of  the  fund;  or 

C.  An  offering  other  than  an  offering 
described  in  conditions  VI.A  and  VLB 


above,  unless,  with  respect  to  such  other 
offering; 

1.  The  fund’s  average  annual 
distribution  rate  for  the  six  months 
ending  on  the  last  day  of  the  month 
ended  immediately  prior  to  the  most 
recent  distribution  decleuration  date,^ 
expressed  as  a  percentage  of  NAV  per 
share  as  of  such  date,  is  no  more  than 
1  percentage  point  greater  than  the 
fund’s  average  annual  total  return  for 
the  five-year  period  ending  on  such 
date;  ^  and 

2.  The  transmittal  letter 
accompanying  any  registration 
statement  filed  with  the  Commission  in 
connection  with  such  offering  discloses 
that  the  fund  has  received  an  order 
under  section  19(b)  to  permit  it  to  meike 
periodic  distributions  of  long-term 
capital  gains  with  respect  to  its  common 
stock  as  frequently  as  twelve  times  each 
year,  and  as  frequently  as  distributions 
are  specified  by  or  determined  in 
accordance  with  the  terms  of  any 
outstanding  preferred  stock  that  such 
fund  may  issue. 

VII.  Amendments  to  Rule  19b-l 

The  requested  order  will  expire  on  the 
effective  date  of  any  amendments  to  rule 
19b-l  that  provide  relief  permitting 
certain  closed-end  investment 
companies  to  make  periodic 
distributions  of  long-term  capital  gains 
with  respect  to  their  outstanding 
common  stock  as  frequently  as  twelve 
times  each  year. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-25402  Filed  10-23-08;  8:45  am] 
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[Investment  Company  Act  Release  No. 
28441,812-13497] 

The  Zweig  Total  Return  Fund,  Inc.,  et 
al.;  Notice  of  Application 

October  20,  2008. 

AGENCY:  Securities  and  Exchange 
Commission  (“Commission”). 

ACTION:  Notice  of  application  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (“Act”)  for  an  exemption 


If  the  fund  has  been  in  operation  fewer  than  two 
years,  the  measured  period  will  begin  immediately 
following  the  fund’s  first  public  offering. 

5  If  the  fund  has  been  in  operation  fewer  than  five 
years,  the  measured  period  will  begin  immediately 
following  the  fund’s  first  public  offering. 


from  section  19(b)  of  the  Act  and  rule 
19b-l  under  the  Act. 


SUMMARY  OF  APPLICATION:  Applicants 
request  an  Order  to  permit  certain 
closed-end  investment  companies  to 
make  periodic  distributions  of  long-term 
capital  gains  with  respect  to  their 
outstanding- common  stock  as  frequently 
as  twelve  times  each  year,  and  as 
frequently  as  distributions  are  specified 
by  or  in  accordance  with  the  terms  of 
any  outstanding  preferred  stock  that 
such  investment  company  may  issue. 

APPLICANTS:  The  Zweig  Total  Return 
Fund,  Inc.  (“ZTR”),  The  Zweig  Fund, 
Inc.  (“ZF”)  and  Phoenix/Zweig  Advisers 
LLC  (the  “Adviser”). 

FILING  DATES:  February  14,  2008  and 
July  30,  2008. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  Order  granting  the  application  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Commission’s  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  November  14,  2008,  and 
should  he  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer’s  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission’s  Secretary. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  100  F  Street, 
NE.,  Washington,  DC  20549-1090. 
Applicants,  c/o  George  R.  Aylward, 
President,  Phoenix/Zweig  Advisors 
LLC,  900  Third  Avenue,  New  York,  NY 
10022. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Friedlander,  Senior  Counsel,  at 
(202)  551-6837,  or  James  M.  Curtis, 
Branch  Chief,  at  (202)  551-6825 
(Division  of  Investment  Management, 
Office  of  Chief  Counsel). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission’s  Public  Reference  Room, 
100  F  Street,  NE.,  Washington,  DC 
20549-1520  (telephone:  (202)  551- 
5850). 

Applicants’  Representations 

1.  Each  of  ZTR  and  ZF  is  a  diversified 
closed-end  management  investment 
company  registered  under  the  Act  and 
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organized  as  a  Marjdand  corporation.  ’ 
The  common  stock  issued  by  ZTR  and 
ZF  are  listed  on  the  New  York  Stock 
Exchange.  The  investment  objective  of 
ZTR  is  total  return  consisting  of  capital 
appreciation  and  current  income.  The 
investment  objective  of  ZF  is  capital 
appreciation  primarily  through 
investment  in  equity  securities. 

2.  The  Adviser  is  a  Delaware 
corporation  and  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940.  The 
Adviser  currently  has  no  investment 
advisoiy'  clients  other  than  ZTR  and  ZF. 

3.  Applicants  represent  that  ZTR  and 
ZF  have  each  adopted  fixed  distribution 
plans  to  make  periodic,  level 
distributions  equal  to  10%  per  annum  of 
their  common  stock’s  net  asset  value 
(“NAV”).  ZTR  currently  makes 
quarterly  distributions  and  ZF  currently 
makes  monthly  distributions  on  their 
respective  common  stock.  Applicants 
represent  that  currently  the  capital  gains 
distributions  are  funded  by  capital  loss 
carryovers  available  to  each  of  ZTR  and 
ZF  but  state  that  such  carryovers  may 
not  be  available  in  the  future. 

4.  Applicants  represent  that  on 
December  12,  2007,  the  Boards  of 
Directors  of  ZTR  and  ZF  (each,  a 
“Board”),  including  a  majority  of  the 
directors  who  are  not  “interested 
persons,”  as  defined  in  section  2(a)(19) 
of  the  Act  (the  “Independent 
Directors”),  of  ZTR  and  ZF  each 
approved  and  adopted  their  respective 
distribution  policy  and  plan  (“Plan”). 
Applicants  represent  that  the  purpose  of 
each  Plan  is  to  continue  to  make  regular 
distributions  that  are  not  dependent  on 
the  timing  or  amount  of  investment 
income  earned  or  capital  gains  realized 
by  ZTR  or  ZF.  Applicants  further 
represent  that  the  Board  of  ZTR  and  ZF 
each: 

(a)  Determined  that  it  is  in  the  best 
interests  of  the  respective  fund  and  its 
stockholders  to  adopt  the  Plan; 

(b)  Requested  and  evaluated,  and  the 
Adviser  furnished,  such  information  as 
may  be  reasonably  necessary  to  make  an 
informed  determination  of  whether  each 
Plan  should  be  adopted  and 
implemented; 

(c)  Determined  that  adoption  and 
implementation  of  the  Plan  are 


'  Applicants  request  that  any  Order  issued 
granting  the  relief  requested  in  the  application  also 
apply  to  any  closed-end  investment  company  that 
in  the  future;  (a)  Is  advised  by  the  Adviser 
(including  any  successor  in  interest)  or  anv  entity 
controlling,  controlled  by.  or  under  common 
control  (within  the  meaning  of  section  2(a)(9)  of  the 
Act)  with  the  Adviser;  and  (b)  complies  with  the 
terms  and  conditions  of  the  requested  Order.  A 
successor  in  interest  is  limited  to  entities  that  result 
from  a  reorganization  into  another  jurisdiction  or  a 
change  in  the  tj’pe  of  business  organization. 


consistent  with  the  respective  fund’s' 
investment  objective(s)  and  policies  and 
in  the  best  interests  of  the  respective 
fund  and  its  stockholders,  after 
considering  information  provided 
pursuant  to  representation  4(b)  above, 
including,  without  limitation,  with 
respect  to  each  Plan:  (i)  The  purpose(s) 
of  the  Plan  as  stated  in  this  application; 
(ii)  any  potential  or  actual  conflict  of 
interest  that  the  Adviser,  any  affiliated 
person  of  the  Adviser,  or  any  other 
affiliated  person  of  the  respective  fund 
may  have  relating  to  the  adoption  or 
implementation  of  the  Plan;  (iii) 
whether  the  rate  of  distribution  under 
the  Plan  will  exceed  the  respective 
fund’s  expected  total  return  (in  relation 
to  the  NAV);  and  (iv)  any  reasonably 
foreseeable  material  effect  of  the  Plan  on 
the  respective  fund’s  long-term  total 
return  (in  relation  to  market  price  and 
the  NAV  of  its  common  stock);  and 

(d)  Approved  the  respective  fund’s 
'adoption  of  compliance  policies  and 
procedures  in  accordance  with  rule 
38a-l  under  the  Act  to  be  effective  upon 
the  issuance  of  the  requested  Order 
(“Compliance  Policies  and  Procedures”) 
that: 

(i)  Are  reasonably  designed  to  ensure 
tha;t  all  notices  required  to  be  sent  to  the 
respective  fund’s  common  stockholders 
pursuant  to  section  19(a)  of  the  Act,  rule 
19a-l  thereunder  and  condition  IV 
below  (each,  a  “Notice”)  include  the 
disclosure  required  by  rule  19a-l  and 
by  condition  II. A  below,  and  that  all 
other  communications  by  the  fund  or  its 
agents,  described  in  condition  III. A 
below,  about  the  distributions  under  its 
Plan  include  the  disclosure  required  by 
condition  III. A  below;  and 

(ii)  Require  the  respective  fund  to 
keep  records  that  demonstrate  its 
compliance  with  all  of  the  conditions  of 
the  Order  and  that  are  necessary  for  the 
fund  to  form  the  basis  for,  or 
demonstrate  the  calculation  of,  the 
amounts  disclosed  in  its  Notices. 

5.  Applicants  represent  that  at  the 
December  12,  2007  meeting,  the  Boards 
of  each  of  ZTR  and  ZF,  including  a 
majority  of  its  Independent  Directors, 
also  adopted  policies  and  procedures 
under  rule  38a-l  under  the  Act  that  are 
reasonably  designed  to  ensure  that  all 
Notices  comply  with  Condition  II 
below,  and  that  all  other  written 
communications  by  the  funds  or  their 
agents  regarding  distributions  under  the 
Plans  include  the  disclosure  required  by 
Condition  III  below.  Applicants  state 
that  the  Boards  of  ZTR  and  ZF  also 
adopted  policies  and  procedures  at  that 
meeting  that  require  the  respective  fund 
to  keep  records  that  demonstrate  each 
respective  fund’s  compliance  with  all  of 
the  conditions  of  the  requested  Order 


and  that  are  necessary  for  each 
respective  fund  to  form  the  basis  for,  or 
demonstrate  the  calculation  of,  the 
amounts  disclosed  in  its  Notices. 

6.  Applicants  represent  that  the 
Boards  of  ZTR  and  ZF  have  recorded  the 
basis  for  their  approval  of  the  Plans, 
including  their  consideration  of  the 
factors  listed  in  representation  4(c) 
above,  in  its  meeting  minutes,  which 
will  be  made  and  preserved  for  a  period 
of  not  less  than  six  years  from  the  date 
of  such  meeting,  the  first  two  years  in 
an  easily  accessible  place,  or  such 
longer  period  as  may  otherwise  be 
required  by  law. 

Applicants’  Legal  Analysis 

1.  Section  19(b)  provides  that 
registered  investment  companies  may 
not,  in  contravention  of  such  rules, 
regulations,  or  orders  as  the 
Commission  may  prescribe,  distribute 
long-term  capital  gains  more  often  than 
once  every  twelve  months.  Rule  19b-l 
permits  a  registered  investment 
company  with  respect  to  any  one 
taxable  year,  to  make  one  capital  gain 
dividend,  as  defined  in  section 
852(b)(3)(C)  of  the  Internal  Revenue 
Code  of  1986  (the  “Code”),  plus  a 
supplemental  distribution  made 
pursuant  to  section  855  of  the  Code  not 
exceeding  10%  of  the  total  amount 
distributed  for  the  year,  plus  one 
additional  long-term  capital  gains 
distribution  to  avoid  the  excise  tax 
under  section  4982  of  the  Code. 

2.  Section  6(c)  provides  that  the 
Commission  may,  by  order  upon 
application,  conditionally  or 
unconditionally  exempt  any  person, 
security,  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions,  from  any  provision  of  the 
Act,  if  and  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

3.  Applicants  assert  that  section  19(b) 
and  rule  19b-l  may  prevent  the 
operation  of  a  Plan  and  effectively  force 
fixed  regular  periodic  distributions  to  be 
funded  with  returns  of  capital  (to  the 
extent  net  investment  income  and 
realized  short-term  capital  gains  are 
insufficient),  even  though  net  realized 
long-term  capital  gains  otherwise  would 
be  available.  Applicants  state  that  the 
long-term  capital  gains  in  excess  of  the 
fixed  regular  periodic  distributions 
permitted  by  the  rule  then  must  either 
be  (1)  added  as  an  “extra”  on  one  of  the 
permitted  capital  gains  distributions, 
thus  exceeding  the  total  annual  amount 
called  for  by  the  Plan,  or  (2)  retained  by 
the  affected  fund,  with  such  fund 
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paying  taxes  on  the  amount  retained. 
Applicants  believe  that  their 
stockholders  should  benefit  from  the 
continued  investment  of  assets  that 
might  otherwise  be  distributed  as  a 
return  of  capital  in  order  to  fund  the 
regular  periodic  distributions  under  the 
Plan. 

4.  Applicants  believe  that  the 
stockholders  in  each  of  the  funds 
include  income-sensitive  investors  who 
desire  steady  distributions.  Applicants 
believe  that  funds  with  Plans  may 
attract  new  investors  and  support  the 
market  price  of  the  fund’s  common 
stock.  In  addition.  Applicants  believe 
that,  without  a  Plan,  there  may  be  an 
increase  in  the  amount  of  any  discount 
from  NAV  at  which  a  fund’s  common 
stock  may  trade. 

5.  Applicants  state  that  one  of  the' 
concerns  leading  to  the  enactment  of 
section  19(b)  and  adoption  of  rule  19b- 
1  was  that  stockholders  might  be  unable 
to  distinguish  between  frequent 
distributions  of  capital  gain  and 
dividends  from  investment  income. 
Applicants  state  that,  pursuant  to  its 
respective  Plan,  each  fund  will  provide 
stockholders  with  adequate  disclosure 
to  clearly  inform  stockholders  of  the 
nature  of  each  distribution  they  receive. 

6.  Applicants  assert  that  one  of  the 
goals  of  rule  19b-l  was  to  reduce  the 
possible  inappropriate  pressure  on 
portfolio  managers  to  realize  capital 
gains  on  a  frequent  basis  and/or  at  times 
when  investment  objective 
considerations  would  militate  against 
doing  so.  However,  when  applied  to 
Plans  like  those  of  the  ZTR  and  ZF, 
applicants  assert  that  rule  19b-l 
actually  may  create  an  inappropriate 
influence  on  portfolio  management 
decisions  by  imposing  pressure  to  limit 
the  realization  of  long-term  capital  gains 
to  an  annual  total  that  is  a  fraction  of  a 
fund’s  net  investment  income. 
Applicants  assert  that  rule  19b-l  also 
may  create  pressure  to  ensure  that 
realized  capital  gains  are  short-term 
rather  than  long-term  because  the 
distribution  of  short-term  capital  gains 
is  not  subject  to  the  limitations  of  the 
rule.  Applicants  seek  an  Order  to 
minimize  these  anomalous  effects  by 
enabling  the  funds  to  realize  long-term 
capital  gains  as  investment 
considerations  warrant  and  without  fear 
of  violating  rule  19b-l. 

7.  Applicants  assert  that  another 
concern  that  led  to  the  enactment  of 
section  19(b)  of  the  Act  and  the 
adoption  of  rule  19b-l  was  that  frequent 
capital  gain  distributions  could  facilitate 
improper  fund  sales  practices, 
including,  in  particular,  the  practice  of 
urging  an  investor  to  purchase  shares  of 
a  fund  on  the  basis  of  an  upcoming 


capital  gains  dividend  (“selling  the 
dividend”),  where  the  dividend  results 
in  an  immediate  corresponding 
reduction  in  net  asset  value  and  is  in 
effect  a  taxable  return  of  the  investor’s 
capital.  Applicants  submit  that  this 
concern  does  not  apply  to  closed-end 
investment  companies,  such  as  ZTR  and 
ZF,  which  do  not  continuously 
distribute  shares. 

Applicants  state  that,  in  order  to 
counteract  any  potential  “selling  of  the 
dividend”  issue  in  connection  with  a 
public  offering  of  the  funds’  common 
stock,  any  such  public  offering  will  be 
made  in  accordance  with  Condition  VI 
below.  Applicants  state  that,  in  the  case 
of  a  rights  offering,  the  offering  will  be 
made  in  accordance  with  Condition 
VI.A  below.  Applicants  argue  that, 
under  those  circumstances,  the  abuse  of 
selling  the  dividend  would  not  occur. 

8.  Applicants  argue  that  there  is  no 
public  policy  reason  why  investors, 
with  full  disclosure  of  the  nature  of 
distributions,  including  disclosure  that 
such  distributions  may  be,  or  include, 
returns  of  capital,  should  not  have  the 
opportunity  to  invest  in  a  closed-end 
fund  with  a  Plan  independent  of  the 
fund’s  net  investment  income  and  net 
capital  gain,  with  the  fund  returning 
capital  only  to  the  extent  that  net 
investment  income  and  net  capital  gain 
for  the  year  plus  previously 
undistributed  related  earnings  and 
profit  from  prior  years  are  insufficient  to 
meet  the  annual  fixed  distribution 
requirement. 

Applicants’  Conditions 

Applicants  agree  that,  with  respect  to 
each  fund  seeking  to  rely  on  the  Order, 
the  Order  will  be  subject  to  the 
following  conditions: 

I.  Compliance  Review  and  Reporting 

The  fund’s  chief  compliance  officer 
will:  (a)  Report  to  the  fund  Board,  no 
less  frequently  than  once  every  three 
months  or  at  the  next  regularly 
scheduled  quarterly  board  meeting, 
whether  (i)  the  fund  and  the  fund 
adviser  have  complied  with  the 
conditions  to  the  requested  Order  and 
(ii)  a  Material  Compliance  Matter,  as 
defined  in  rule  38a-l (e)(2),  has  occurred 
with  respect  to  compliance  with  such 
conditions;  and  (b)  review  the  adequacy 
of  the  policies  and  procedures  adopted 
by  the  fund  no  less  frequently  than 
annually. 

II.  Disclosures  to  Fund  Stockholders 

A.  Each  Notice  to  the  holders  of  the 
fund’s  common  stock,  in  addition  to  the 
information  required  by  section  19(a) 
and  rule  19a-l: 


1.  Will  provide,  in  a  tabular  or 
graphical  format: 

(a)  The  amount  of  the  distribution,  on 
a  per  common  share  basis,  together  with 
the  amounts  of  such  distribution 
amount,  on  a  per  common  share  basis 
and  as  a  percentage  of  such  distribution 
amount,  from  estimated:  (A)  Net  , 
investment  income;  (B)  net  realized 
short-term  capital  gains;  (C)  net  realized 
long-term  capital  gains;  and  (D)  return 
of  capital  or  other  capital  source; 

(b)  The  fiscal  year-to-date  cumulative 
amount  of  distributions,  on  a  per 
common  share  basis,  together  with  the 
amounts  of  such  cumulative  amount,  on 
a  per  common  share  basis  and  as  a 
percentage  of  such  cumulative  amount 
of  distributions,  from  estimated;  (A)  Net 
investment  income;  (B)  net  realized 
short-term  capital  gains;  (C)  net  realized 
long-term  capital  gains;  and  (D)  return 
of  capital  or  other  capital  source; 

(c)  The  average  annual  total  return  in 
relation  to  the  change  in  NAV  for  the  5- 
year  period  (or,  if  the  fund’s  history  of 
operations  is  less  than  five  years,  the 
time  period  commencing  immediately 
following  the  fund’s  first  public 
offering)  ending  on  the  last  day  of  the 
month  prior  to  the  most  recent 
distribution  declaration  date  compared 
to  the  current  fiscal  period’s  annualized 
distribution  rate  expressed  as  a 
percentage  of  NAV  as  of  the  last  day  of 
the  month  prior  to  the  most  recent 
distribution  declaration  date;  and 

(d)  The  cumulative  total  return  in 
relation  to  the  change  in  NAV  from  the 
last  completed  fiscal  year  to  the  last  day 
of  the  month  prior  to  the  most  recent 
distribution  declaration  date  compared 
to  the  fiscal  year-to-date  cumulative 
distribution  rate  expressed  as  a 
percentage  of  NAV  as  of  the  last  day  of 
the  month  prior  to  the  most  recent 
distribution  declaration  date. 

Such  disclosure  shall  be  made  in  a 
type  size  at  least  as  large  and  as 
prominent  as  the  estimate  of  the  sources 
of  the  current  distribution;  and 

2.  Will  include  the  following 
disclosure: 

(a)  “You  should  not  draw  any 
conclusions  about  the  fund’s  investment 
performance  from  the  amount  of  this 
distribution  or  from  the  terms  of  the 
fund’s  Plan;” 

(b)  “The  fund  estimates  that  it  has 
distributed  more  than  its  income  and 
net  realized  capital  gains;  therefore,  a 
portion  of  your  distribution  may  be  a 
return  of  capital.  A  return  of  capital  may 
occur,  for  example,  when  some  or  all  of 
the  money  that  you  invested  in  the  fund 
is  paid  back  to  you.  A  return  of  capital 
distribution  does  not  necessarily  reflect 
the  fund's  investment  performance  and 
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should  not  be  confused  with  ‘yield’  or 
‘income’:”  ^  and 

(c)”The  amounts  and  sources  of 
distributions  reported  in  this  Notice  are 
only  estimates  and  are  not  being 
provided  for  tax  reporting  purposes.  The 
actual  amounts  and  sources  of  the 
aipounts  for  [accounting  and]  tax 
reporting  purposes  will  depend  upon 
the  fund’s  investment  experience  during 
the  remainder  of  its  fiscal  year  and  may 
be  subject  to  changes  based  on  tax 
regulations.  The  fund  will  send  you  a 
Form  1099-DIV  for  the  calendar  year 
that  will  tell  you  how  to  report  these 
distributions  for  federal  income  tax 
purposes.” 

Such  disclosure  shall  be  made  in  a 
type  size  at  least  as  large  as  and  as 
prominent  as  any  other  information  in 
the  Notice  and  placed  on  the  same  page 
in  close  proximity  to  the  amount  and 
the  sources  of  the  distribution. 

B.  On  the  inside  front  cover  of  each 
report  to  stockholders  under  rule 
30e-l  under  the  Act,  the  fund  will: 

1.  Describe  the  terms  of  the  Plan 
(including  the  fixed  amount  or  fixed 
percentage  of  the  distributions  and  the 
frequency  of  the  distributions): 

2.  Include  the  disclosure  required  by 
Condition  lI.A.2(a)  above: 

3.  State,  if  applicable,  that  the  Plan 
provides  that  the  Board  may  amend  or 
terminate  the  Plan  at  any  time  without 
prior  notice  to  fund  stockholders:  and 

4.  Describe  any  reasonably  foreseeable 
circumstances  that  might  cause  the  fund 
to  terminate  the  Plan  and  any 
reasonably  foreseeable  consequences  of 
such  termination. 

C.  Each  report  provided  to 
stockholders  under  rule  30e-l  and  each 
prospectus  filed  with  the  Commission 
on  Form  N-2  under  the  Act,  will 
provide  the  fund’s  total  return  in 
relation  to  changes  in  NAV  in  the 
financial  highlights  table  and  in  any 
discussion  about  the  fund’s  total  return. 

III.  Disclosure  to  Stockholders, 
Prospective  Stockholders  and  Third 
Parties 

A.  The  fund  will  include  the 
information  contained  in  the  relevant 
Notice,  including  the  disclosure 
required  by  Condition  II. A. 2  above,  in 
any  written  communication  (other  than 
a  Form  1099)  about  the  Plan  or 
distributions  under  the  Plan  by  the 
fund,  or  agents  that  the  fund  has 
authorized  to  make  such 
communication  on  the  fund’s  behalf,  to 
any  fund  common  stockholder, 


2  The  disclosure  in  this  Condition  11.  A. 2(b)  will  be 
included  only  if  the  current  distribution  or  the 
fiscal  year-to-date  cumulative  distributions  are 
estimated  to  include  a  return  of  capital. 


prospective  common  stockholder,  or 
third-party  information  provider: 

B.  The  fund  will  issue, 
contemporaneously  with  the  issuance  of 
any  Notice,  a  press  release  containing 
the  information  in  the  Notice  and  will 
file  with  the  Commission  the 
information  contained  in  such  Notice, 
including  the  disclosure  required  by 
Condition  II.A.2  above,  as  an  exhibit  to 
its  next  filed  Form  N-CSR:  and 

C.  The  fund  will  post  prominently  a 
statement  on  its  (or  the  fund  adviser’s) 
Web  site  containing  the  information  in 
each  Notice,  including  the  disclosure 
required  by  Condition  1I.A.2  above,  and 
will  maintain  such  information  on  such 
Web  site  for  at  least  24  months. 

IV.  Delivery  of  19(a)  Notices  to 
Beneficial  Owners 

If  a  broker,  dealer,  bank,  or  other 
person  (“financial  interjnediary”)  holds 
common  stock  issued  by  the  fund  in 
nominee  name,  or  otherwise,  on  behalf 
of  a  beneficial  owner,  the  fund:  (a)  Will 
request  that  the  financial  intermediary, 
or  its  agent,  forward  the  Notice  to  all 
beneficial  owners  of  the  fund’s  shares 
held  through  such  financial 
intermediary:  (b)  will  provide,  in  a 
timely  manner,  to  the  financial 
intermediary,  or  its  agent,  enough 
copies  of  the  Notice  assembled  in  the 
form  and  at  the  place  that  the  financial 
intermediary,  or  its  agent,  reasonably 
requests  to  facilitate  the  financial 
intermediary’s  sending  of  the  Notice  to 
each  beneficial  owner  of  the  fund’s 
stock:  and  (c)  upon  the  request  of  any 
financial  intermediary,  or  its  agent,  that 
receives  copies  of  the  Notice,  will  pay 
the  financial  intermediary',  or  its  agent, 
the  reasonable  expenses  of  sending  the 
Notice  to  such  beneficial  owners. 

V.  Additional  Board  Determinations  for 
Funds  Whose  Common  Stock  Trades  at 
a  Premium 

If: 

A.  The  fund’s  common  stock  has 
traded  on  the  exchange  that  it  primarily 
trade  on  at  the  time  in  question  at  an 
average  premium  to  NAV  equal  to  or 
greater  than  10%,  as  determined  on  the 
basis  of  the  average  of  the  discount  or 
premium  to  NAV  of  the  fund’s  common 
stock  as  of  the  close  of  each  trading  day 
over  a  12-week  rolling  period  (each  such 
12-week  rolling  period  ending  on  the 
last  trading  day  of  each  week):  and 

B.  The  fund’s  annualized  distribution 
rate  for  such  12-week  rolling  period, 
expressed  as  a  percentage  of  NAV  as  of 
the  ending  date  of  such  12-week  rolling 
period,  is  greater  than  the  fund’s  average 
annual  total  return  in  relation  to  the 
change  in  NAV  over  the  2-year  period 


ending  on  the  last  day  of  such  12-week 
rolling  period:  then: 

1.  At  the  earlier  of  the  next  regularly 
scheduled  meeting  or  within  four 
months  of  the  last  day  of  such  12-week 
rolling  period,  the  Board,  including  a 
majority  of  the  Independent  Directors: 

(a)  Will  request  and  evaluate,  and  the 
fund’s  adviser  will  furnish,  such 
information  as  may  be  reasonably 
necessary  to  make  an  informed 
determination  of  whether  the  Plan 
should  be  continued  or  continued  after 
amendment: 

(b)  Will  determine  whether 
continuation,  or  continuation  after 
amendment,  of  the  Plan  is  consistent 
with  the  fund’s  investment  objective(s) 
and  policies  and  in  the  best  interests  of 
the  fund  and  its  shareholders,  after 
considering  the  information  in 
Condition  V.B.l(a)  above,  including, 
without  limitation: 

(1)  Whether  the  Plan  is  accomplishing 
its  purpose(s): 

(2)  The  reasonably  foreseeable 
material  effects  of  the  Plan  on  the  fund’s 
long-term  total  return  in  relation  to  the 
market  price  and  NAV  of  the  fund’s 
common  stock:  and 

(3)  The  fund’s  current  distribution 
rate,  as  described  in  Condition  V.B 
above,  compared  to  the  fund’s  average 
annual  total  return  over  the  2-year 
period,  as  described  in  Condition  V.B, 
or  such  longer  period  as  the  board 
deems  appropriate:  and 

(c)  Based  upon  that  determination, 
will  approve  or  disapprove  the 
continuation,  or  continuation  after 
amendment,  of  the  Plan. 

(2)  The  Board  will  record  the 
information  considered  by  it  and  the 
basis  for  its  approval  or  disapproval  of 
the  continuation,  or  continuation  after 
amendment,  of  the  Plan  in  its  meeting 
minutes,  which  must  be  made  and 
preserved  for  a  period  of  not  less  than 
six  years  from  the  date  of  such  meeting, 
the  first  two  years  in  an  easily  accessible 
place. 

VI.  Public  Offerings 

The  fund  will  not  make  a  public 
offering  of  the  fund’s  common  stock 
other  than: 

A.  A  rights  offering  below  net  asset 
value  to  holders  of  the  fund’s  common 
stock: 

B.  An  offering  in  connection  with  a 
dividend  reinvestment  plan,  merger, 
consolidation,  acquisition,  spin-off  or 
reorganization  of  the  fund:  or 

C.  An  offering  other  than  an  offering 
described  in  Conditions  VI. A  and  VLB 
above,  unless,  with  respect  to  such  other 
offering: 

1.  The  fund’s  average  annual 
distribution  rate  for  the  six  months 
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ending  on  the  last  day  of  the  month 
ended  immediately  prior  to  the  most 
recent  distribution  declaration  date,^ 
expressed  as  a  percentage  of  NAV  per 
share  as  of  such  date,  is  no  more  than 
1  percentage  point  greater  than  the 
fund’s  average  annual  total  return  for 
the  5-year  period  ending  on  such  date; 
and 

2.  The  transmittal  letter 
accompanying  any  registration 
statement  filed  with  the  Commission  in 
connection  with  such  offering  discloses 
that  the  fund  has  received  an  Order 
under  section  19(h)  to  permit  it  to  make 
periodic  distributions  of  long-term 
capital  gains  with  respect  to  its  common 
stock  as  frequently  as  twelve  times  each 
year,  and  as  frequently  as  distributions 
are  specified  in  accordance  with  the 
terms  of  any  outstanding  preferred  stock 
that  such  fund  may  issue. 

VII.  Amendments  to  Rule  19b-l 

The  requested  relief  will  expire  on  the 
effective  date  of  any  amendment  to  rule 
19b-l  that  provides  relief  permitting 
certain  closed-end  investment 
companies  to  make  periodic 
distributions  of  long-term  capital  gains 
with  respect  to  their  outstanding 
common  shares  as  frequently  as  twelve 
times  each  year. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-25361  Filed  10-23-08;  8:45  am] 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Nos.  33-8980;  34-58813;  File  No. 
4-573] 

Roundtable  on  Mark-to-Market 
Accounting 

agency:  Securities  and  Exchange 
Commission. 

ACTION:  Notice  of  roundtable  discussion; 
request  for  comment. 

summary:  On  October  29,  2008  from  9 
a.m.  to  1  p.m.,  the  Securities  and 
Exchange  Commission  will  hold  a 
roundtable  to  discuss  mark-to-market 
accounting  and  the  recent  period  of 
market  turmoil.  The  roundtable  will  be 
organized  as  two  panels.  The  panels 
will  include  investors,  issuers,  auditors, 


•*  If  the  fund  has  been  in  operation  fewer  than  two 
years,  the  measured  period  will  begin  immediately 
following  the  fund’s  first  public  offering. 

•*  If  the  fund  has  been  in  operation  fewer  than  five 
years,  the  measured  period  will  begin  immediately 
following  the  fund’s  first  public  offering. 


and  other  parties  with  experience  in 
mark-to-market  accounting. 

Additionally,  representatives  from  the 
Financial  Accounting  Standards  Board, 
the  International  Accounting  Standards 
Board  and  the  Public  Company 
Accounting  Oversight  Board  will  be 
present  as  observers. 

The  roundtable  will  be  held  in  the 
auditorium  of  SEC  headquarters  at  100 
F  Street,  NE.,  Washington,  DC.  The 
roundtable  will  be  open  to  the  public 
with  seating  on  a  first-come,  first-served 
basis.  The  roundtable  discussions  also 
will  be  available  via  Webcast  on  the 
SEC’s  Web  site  at  http://www.sec.gov. 
The  roundtable  agenda  and  other 
materials  related  to  the  roundtable, 
including  a  list  of  participants  and 
moderators,  will  be  accessible  at  http:// 
www.sec.gov/spotIight/fairvalue.htm. 
The  Commission  welcomes  feedback 
regarding  any  of  the  topics  to  be 
addressed  at  the  roundtable. 

DATES:  Comments  should  be  received  on 
or  before  October  28,  2008. 

ADDRESSES:  Comments  may  be 
submitted  by  any  of  the  following 
methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
submission  form  {http://www.sec.gov/ 
rules/other. shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  4-573  on  the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Florence  Harmon,  Acting  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File  No. 
4-573.  This  file  number  should  be 
included  on  the  subject  line  if  e-mail  is 
used.  To  help  us  process  and  review 
your  comments  more  efficiently,  please 
use  only  one  method.  The  Commission 
will  post  all  comments  on  the 
Commission’s  Internet  Web  site  {http:// 
mvw.  sec.gov/rules/other.  shtml). 
Comments  also  will  be  available  for 
public  inspection  and  copying  in  the 
Commission’s  Public  Reference  Room, 
100  F  Street,  NE.,  Washington,  DC 
20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
All  comments  received  will  be  posted 
without  change;  we  do  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly. 

FOR  FURTHER  INFORMATION  CONTACT:  Bert 
Fox  or  Liza  McAndrew  Moberg, 
Professional  Accounting  Fellows,  at 


(202)  551-5300,  Office  of  the  Chief 
Accountant,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-6561. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  welcomes  feedback 
regarding  any  of  the  topics  to  be 
addressed  at  the  roundtable.  The  panel 
discussions  will  focus  on: 

•  The  effects  of  mcU’k-to-market 
accounting  on  financial  reporting  by 
financial  institutions. 

•  Potential  market  behavior  effects 
from  mark-to-market  accounting. 

•  The  usefulness  of  mark-to-market 
accounting  to  investors  and  regulators. 

•  Aspects  of  the  current  accounting 
standards  that  can  be  improved. 

By  the  Commission. 

Dated:  October  20,  2008. 

Jill  M.  Peterson, 

Assistant  Secretary. 

[FR  Doc.  E8-25387  Filed  10-23-08;  8:45  am] 
BILLING  CODE  8011-0t-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58814;  File  No.  SR-Amex- 
2008-53] 

Self-Regulatory  Organizations; 
American  Stock  Exchange  LLC;  Order 
Granting  Approval  of  Proposed  Rule 
Change  Related  to  Amendments  to 
Rule  925  (Confirmations)  and  Rule  921 
(Opening  of  Accounts) 

October  20,  2008. 

On  June  26,  2008,  the  American  Stock 
Exchange  LLC  (the  “Amex”  or  the 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  a  proposed  rule  change 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1 934  (the 
“Exchange  Act”)  ’  and  Rule  19b-4 
thereunder.2  Notice  of  the  proposal  was 
published  for  comment  in  the  Federal 
Register  on  September  12,  2008.3  xhe 
Commission  received  no  comments  on 
the  proposed  rule  change.  This  order 
approves  the  proposed  rule  change. 

I.  Description  of  the  Proposed  Rule 
Change 

The  Exchange  proposed  to  amend 
Amex  Rule  925  to  clarify  that  written 
confirmations  relating  to  options 
transactions  are  not  required  to  specify 
the  options  exchange  or  exchanges  on 
which  such  options  contracts  were 
executed.  The  Exchange  further 


>  15  U.S.C.  78s(b)(l). 

M7CFR  240.19b-4. 

3  See  Securities  Exchange  Act  Release  No.  58466 
(Sept.  5,  2008)  73  FR  53057  (Sept.  12.  2008). 
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proposed  to  amend  Amex  Rule  921  to 
permit  a  General  Securities  Sales 
Supervisor  to  approve  the  opening  of  an 
options  account. 

A.  Options  Confirmation  Rule  (Rule 
925) 

Amex  Rule  925  requires  that  every 
member  and  member  organization 
promptly  furnish  to  each  customer  a 
written  confirmation  of  each  options 
transaction  for  such  customer’s  account. 
This  confirmation  is  required  to  disclose 
the  type  of  option,  the  underlying 
security,  the  expiration  month,  the 
exercise  price,  the  number  of  option 
contracts,  the  premium,  commissions, 
the  transaction  and  settlement  dates, 
whether  the  transaction  was  a  purchase 
or  a  sale  (writing)  transaction,  whether 
the  transaction  was  an  opening  or  a 
closing  transaction,  and  whether  the 
transaction  was  effected  on  a  principal 
or  agency  basis.  In  addition.  Rule  925 
requires  that  each  confirmation,  by 
appropriate  symbols,  must  distinguish 
between  Exchange  optioii  transactions 
and  other  transactions  in  option 
contracts  and  between  such  transactions 
and  transactions  in  other  options.  Rule 
925  has  been  interpreted  over  the  years 
by  market  participants  to  require  that 
written  confirmations  relating  to  options 
transactions  specify  the  options 
exchange  or  exchanges  on  which  such 
options  contracts  were  executed.  This 
proposal  seeks  to  clarify  that  Rule  925 
does  not  require  the  name  of  the  options 
exchange  or  exchanges  on  which  an 
options  contract  is  executed. 

Prior  to  August  1999,  an  options  Class 
was  typically  listed  on  only  one  options 
exchange.  In  August  1999,  the  options 
exchanges  began  to  multiply-list  options 
classes  that  were  previously  listed  on 
only  one  exchange.  In  October  1999,  the 
Commission  stated  that  it  believed  a 
linkage  among  options  markets  would 
benefit  investors  by  increasing 
competition  among  markets  (and  market 
participants)  to  provide  the  best 
execution  of  customer  orders.-* 
Subsequently,  the  Commission  directed 
the  options  exchanges  to  act  jointly  in 
discussing,  developing,  and  submitting 
for  Commission  approval  an  intermarket 
linkage  plan  for  multiply-traded 
options.  On  July  28,  2000,  the 
Commission  approved  the  Plan  for  the 
Purpose  of  Creating  and  Operating  an 
Intermarket  Options  Market  Linkage 
(the  “Options  Linkage  Plan”  or 
“Linkage  Plan”)  submitted  by  the  Amex, 
the  Chicago  Board  Options  Exchange, 
Inc.,  and  the  International  Securities 


■*  See  Exchange  Act  Release  No.  42029  (Oct.  19, 
1999),  64  FR  57674  (Oct.  26,  1999). 


Exchange,  Inc.^  The  Philadelphia  Stock 
Exchange,  Inc.,  and  the  Pacific  Stock 
Exchange  agreed  to  participate  in  the 
Options  Linkage  Plan  in  November 
2000.**  As  a  result  of  the  introduction  of 
multiple  trading  of  options  and  the 
implementation  of  the  Linkage  Plan,  the 
contracts  in  a  customer  options  order 
could  be  executed  on  more  than  one 
options  exchange  and  the  significance  of 
the  options  exchange  or  exchanges  that 
execute  a  particular  options  transaction 
has  diminished  significantly." 

Under  the  duty  of  best  execution, 
Amex  members  are  required  to  exercise 
diligence  to  obtain  the  best  price  when 
routing  customer  options  trades  for 
execution.  The  Exchange,  as  well  as  the 
other  members  of  the  Options  Self 
Regulatory  Council  (the  “OSRC”),“ 
believes  that  in  light  of  the  existing  best 
execution  and  disclosure  requirements, 
the  usefulness  of  including  on  an 
options  confirmation  the  name  of  the 
options  exchange  or  exchanges  on 
which  an  options  transaction  was 
effected  does  not  outweigh  the 
operational  difficulties  of  capturing  the 
information  given  the  multiple  trading 
of  options  and  the  application  of  the 
Options  Linkage  Plan  industry-wide. 
Consequently,  the  proposal  would 
amend  Amex  Rule  925  to  make  clear 
that  written  confirmations  relating  to 
options  transactions  are  not  required  to 
specify  the  options  exchange  or 
exchanges  on  which  such  options 
contracts  were  executed. 

R.  Options  Account  Opening  Rule  (Rule 
921) 

Amex  Rule  921  governs  the  opening 
of  options  accounts  by  members  and 
member  organizations.  Specifically, 

Rule  921(c),  relating  to  “Diligence  in 
Opening  Account,”  provides  that  in 
approving  a  customer’s  account  for 
options  transactions,  a  member  or 
member  organization  shall  exercise  due 
diligence  to  learn  the  essential  facts  as 
to  the  customer  and  his  investment 
objectives  and  financial  situation,  and 
shall  make  a  record  of  such  information 
(which  shall  be  retained  in  accordance 
with  Amex  Rule  922).  Based  on  such 


See  Exchange  Act  Release  No.  43086  ()ul.  28, 
2000),  65  FR  48023  (Aug.  4,  2000). 

®  See  Exchange  Act  Release  Nos.  43573  (Nov.  16, 
2000),  65  FR  70850  (Nov.  28,  2000)  and  43574  (Nov. 
16,  2000),  65  FR  70851  (Nov.  28,  2000)  (approval 
order). 

^  Modifications  to  this  paragraph  discussed  in 
telephone  conference  between  feffrey  P.  Burns, 
Vice-President  &  Associate  General  Counsel, 
American  Stock  Exchange  LLC.  and  Max  Welsh, 
Special  Counsel,  Division  of  Trading  and  Markets, 
Securities  and  Exchange  Commission,  on  August  7, 
2008. 

®  The  ORSC  consists  of  the  options  exchanges  and 
the  Financial  Industry  Regulatory  Authority,  Inc. 
("FINRA"). 


information,  the  branch  manager  or 
other  registered  options  principal 
(“ROP”)  is  required  to  approve  in 
writing  the  customer’s  account  for 
options  transactions.  If  the  branch 
manager  is  not  a  ROP,  the  branch 
manager’s  approval  of  the  account  must  • 
be  confirmed  within  a  reasonable  time 
by  a  ROP.  The  Exchange  and  the  other 
members  of  the  ORSC  believe  that  an 
amendment  to  the  current  options 
account  opening  procedures  is 
warranted  so  that  a  general  securities 
sales  supervisor,  in  addition  to  a  ROP, 
is  able  to  open  an  options  account 
without  the  approval  of  a  ROP.  The 
other  members  of  the  ORSC  are  also 
expected  to  file  similar  amendments  to 
their  options  account  opening  rules. 

The  Exchange  believes  that  permitting 
a  general  securities  sales  supervisor  to 
approve  the  opening  of  an  options 
account  would  be  appropriate  and 
would  properly  reflects  the  maturity  of 
the  options  market  and  the  manner  in 
which  the  uses  of  options  are  more 
integrated  with  other  securities  in  the 
implementation  of  investment 
strategies.**  In  particular,  the  Exchange 
believes  that  the  proposed  amendment 
to  Rule  921  would  further  permit 
member  firms  to  integrate  their  options 
activities  into  their  overall  supervisory 
and  compliance  structures  that  monitor 
all  securities  products. 

II.  Discussion  and  Findings 

After  careful  review  of  the  proposed 
rule  change,  the  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  section  6  of  the  Exchange  Act,’*’  in 
general,  and  furthers  the  objectives  of 
section  6(b)(5),”  in  particular,  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade  and  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities. 

The  Commission  also  finds  that  the 
proposed  rule  chatige  is  designed  to 
remove  impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 


’’The  Commission  recently  approved  the 
elimination  of  the  Senior  Regi.stered  Options 
Principal  (“SROP")  and  Compliance  Registered 
Options  Principal  (“CROP")  supervisory  categories, 
permitting  member  firms  to  supervise  their  options 
activities  through  their  overall  supervisory  and 
compliance  programs  that  monitor  all  other 
securities  products.  See  Exchange  Act  Release  No. 
57738  (April  29.  2008),  73  FR  25805  (May  7,  2008) 
(approval  order). 

'"15  U.S.C.  78f(b).  In  approving  this  proposal,  the 
Commission  has  considered  the  proposed  rule’s 
impact  on  efficiency,  competition  and  capital 
formation.  See  15  U.S.C.  78c(f). 

"  15  U.S.C.  78f(b)(5). 
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public  interest,  by  clarifying  options 
confirmation  and  account  opening 
procedure  rules  to  better  reflect  the 
realities  of  the  modern  options  market 
and  the  compliance  and  regulatory 
structures  adopted  by  firms.  The 
Commission  believes  that  the  proposal 
is  consistent  with  section  6(h)(5) 
Exchange  Act  because  the  proposed 
amendments  to  Amex  Rules  925  and 
921  better  reflect  the  manner  in  which 
standardized  options  are  listed  and 
traded  on  the  options  exchanges  and 
integrated  into  firms’  general  securities 
supervision  and  compliance  programs. 

III.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,’^  that  the 
proposed  rule  change  (SR-Amex-2008- 
53)  be,  and  hereby  is,  approved. 

For  the  Commission  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.*-’ 

Florence  E.  Harmon, 

"Acting  Secretary. 

[FR  Doc.  E8-25371  Filed  10-23-08;  8:45  am] 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58776;  File  No.  SR-BATS- 
2008-007] 

Self-Regulatory  Organizations;  BATS 
Exchange,  Inc.;  Notice  of  Filing  and 
immediate  Effectiveness  of  Proposed 
Rule  Change  To  Amend  BATS  Rule 
11.13,  Entitled  “Order  Execution’’ 

October  14,  2008. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  ’  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
10,  2008,  BATS  Exchange,  Inc.  (“BATS” 
or  the  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  BATS  has  designated 
the  proposed  rule  change  as  constituting 
a  non-controversial  rule  change  under 
Rule  19b-4(f)(6)  under  the  Act,-’  which 
renders  the  proposal  effective  upon 
filing  with  the  Commission.  BATS  has 
also  requested  that  the  Commission 
waive  the  30-day  pre-operative  waiting 
period  contained  in  Rule  19b-4(f)(6)(iii) 
under  the  Act.'*  If  such  waiver  is  granted 


>M5  U.S.C.  78s{b)(2). 

*3 17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 

3  17  CFR  24().19b-4. 

3  17  CFR  240.19b-4(f)(6). 
*Id. 


by  the  Commission,  the  Exchange  will 
implement  this  rule  proposal 
immediately  upon  commencement  of  its 
operations  as  a  national  securities 
exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
BATS  Rule  11.13,  entitled  “Order 
Execution,”  to  more  closely  mirror  the 
rules  of  other  self-regulatory 
organizations  related  to  order  routing 
and  to  provide  the  Exchange’s 
Outbound  Router  (as  defined  below) 
with  additional  flexibility  when  routing 
orders  away  from  the  Exchange. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Exchange’s  Web  site 
at  http://www.hatstrading.com,  at  the 
principal  office  of  the  Exchange,  and  at 
the  Commission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  routing  performed  in  connection 
with  the  operation  of  the  Exchange  will 
be  conducted  by  an  affiliate  of  the 
Exchange,  BATS  Trading,  Inc.  (the 
“Outbound  Router”),  which  is  regulated 
as  a  facility  of  the  Exchange  (as  defined 
in  Section  3(a)(2)  of  the  Act),^  subject  to 
Section  6  of  the  Act.*’  The  role  and 
functions  of  the  Outbound  Router  are 
set  forth  in  BATS  Rule  2.11,  which  has 
previously  been  approved  by  the 
Commission. 

The  purpose  of  the  proposed  rule 
change  is  to  provide  the  Exchange’s 
Outbound  Router  with  additional 
flexibility  when  routing  orders  away 


3  15  U.S.C.  78c(a)(2). 
•’15  U.S.C.  78f. 


from  the  Exchange.  The  proposed 
modifications  will  permit  the  Outbound 
Router  to  route  to  additional  Trading 
Centers  (as  defined  in  Exchange  Rule 
2.11),^  without  limiting  the  permissible 
destinations  to  execution  venues  with 
“protected  quotations”  (as  defined  in 
Rule  600(b)(58)  of  the  Act).”  Under  the 
proposed  rule,  orders  could  be  routed  to 
one  or  more  Trading  Centers  provided 
that  such  routing  is  compliant  with 
Regulation  NMS,  specifically,  Rule  611 
thereof  (the  “Order  Protection  Rule”).” 
Such  Trading  Centers  may  include 
execution  venues  known  as  “dark 
books.” 

Under  current  Rule  11.13,  when  an 
incoming  market  or  marketable  limit 
order  is  received  by  the  Exchange,  the 
order  will  first  check  the  BATS  Book.  If 
such  order  is  not  executed  in  full 
against  liquidity  on  the  BATS  Book,  and 
is  eligible  for  routing  based  on  the 
User’s  instructions,  then  the  order  will 
be  transmitted  to  the  Outbound  Router 
to  be  routed  away.  The  Outbound 
Router  will  then  route  the  order  to  one 
or  more  protected  quotations  for 
potential  execution  in  compliance  with 
the  Order  Protection  Rule  of  Regulation 
NMS.  This  process  continues  until  the 
order  has  been  executed  in  full  or  the 
Outbound  Router  has  confirmed  that 
there  are  no  available  protected 
quotations  at  the  routed  price  level  or  at 
a  better  price  level.  Following  the 
routing  process  described  above,  the 
order  will  return  to  the  Exchange  to 
check  available  liquidity  at  the  next 
permissible  price  level,  and,  if  not 
executed  in  full,  will  either  be  posted  to 
the  BATS  Book  or  again  routed  away  to 
protected  quotations  at  that  next 
permissible  price  level. 

After  the  proposed  rule  change,  the 
.Order  Router  may  route  orders  not  only 
to  protected  quotations,  but  also  to  other 
Trading  Centers,  so  long  as  such  routing 
is  in  compliance  with  the  Order 
Protection  Rule  of  Regulation  NMS. 

With  the  exception  of  this  proposed 
change,  the  order  routing  process  will 
continue  as  it  does  currently.  Thus, 
orders  will  continue  to  be  routed  in  the 
order  routing  process  until  the  order  has 
been  executed  in  full  or  the  Outbound 
Router  has  confirmed  that  there  are  no 
available  protected  quotations  at  the 
routed  price  level  or  at  a  better  price 
level.  The  order  will  then  return  to  the 
Exchange  to  check  available  liquidity  at 
the  next  permissible  price  level,  and,  if 
not  executed  in  full,  will  either  be 


^  The  Exchange’s  definition  of  Trading  Center, 
contained  in  Rule  2.11,  is  consistent  with  the 
definition  of  “trading  center”  contained  in  Rule 
600(b)(78)  of  Regulation  NMS. 

"17  CFR  242.600(b)(58). 

■'17  CFR  242.611. 
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posted  to  the  BATS  Book  or  again 
routed  away  to  available  Trading 
Centers  at  that  next  permissible  price 
level. 

Routing  under  the  proposed  rule  ^ 
change  will  be  subject  to  the 
requirements  as  those  contained  in  Rule 
2.11.  Such  requirements  include  that: 

(1)  The  Outbound  Router  will  operate  as 
a  facility  of  the  Exchange,  and  thus,  the 
Exchange  will  be  responsible  for  filing 
with  the  Commission  rule  changes 
related  to  the  operation  of,  and  fees  for 
services  provided  by,  the  Outbound 
Router,  and  the  Outbound  Router  shall 
be  subject  to  exchange  non¬ 
discrimination  requirements;  (2)  for 
purposes  of  Rule  17d-l  under  the  Act,?° 
the  designated  examining  authority  of 
the  Outbound  router  will  be  a  self- 
regulatory  organization  unaffiliated  with 
the  Exchange  nr  any  of  its  affiliates;  (3) 
use  of  the  Outbound  Router  is  optional; 
(4)  the  Outbound  Router  will  not  engage 
in  any  business  other  than  (a)  its 
Outbound  Router  function  and  (b)  any 
other  activities  it  may  engage  in  as 
approved  by  the  Commission;  (5)  the 
Exchange  shall  establish  and  maintain 
procedures  and  internal  controls 
reasonably  designed  to  adequately 
restrict  the  flow  of  confidential  and 
proprietary  information  between  the 
Exchange  and  its  facilities  (including 
the  Outbound  Router),  and  any  other 
entity,  including  any  affiliate  of  the 
Outbound  Router,  and,  if  the  Outbound 
Router  or  any  of  its  affiliates  engages  in 
any  other  business  activities  other  than 
providing  routing  services  to  the 
Exchange,  between  the  segment  of  the 
Outbound  Router  or  its  affiliate  that 
provides  the  other  business  activities 
and  the  routing  services;  and  (6)  the 
books,  records,  premises,  officers, 
agents,  directors  and  employees  of  the 
Outbound  Router  as  a  facility  of  the 
Exchange  shall  be  deemed  to  be  the 
books,  records,  premises,  officers, 
agents,  directors  and  employees  of  the 
Exchange  for  purposes  of,  and  subject  to 
oversight  pursuant  to,  the  Act,  and  the 
books  and  records  of  the  Outbound 
Router,  as  a  facility  of  the  Exchange 
shall  be  subject  at  all  times  to  inspection 
and  copying  by  the  Exchange  and  the 
Commission.  Accordingly,  the  Exchange 
believes  that  routing  of  orders  away 
from  the  Exchange  under  the  proposed 
rule  change  is  consistent  with  the 
previously  approved  functions  of  the 
Outbound  Router,  and  the  Exchange 
does  not  believe  that  such  functions  are 
expanded  through  the  proposed  rule 
change. 

The  Exchange  believes  that  routing 
under  the  proposed  rule  change  will 


’“l?  CFR  240.19b-4. 


enhance  order  execution  opportunities 
for  market  participants  by  allowing  such 
participants  to  benefit  from  the 
Outbound  Router’s  ability  to  route 
orders  to  additional  Trading  Centers,” 
rather  than  limiting  such  routing  to 
market  centers  with  protected 
quotations.  Accordingly,  the 
modifications  to  BATS  Rule  11.13 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to,  and 
perfect  the  mechanism  of,  a  fi’ee  and 
open  market  and  a  national  market 
system.  As  described  in  more  detail 
below,  the  Exchange  also  believes  that 
the  proposed  modification  is  similar  to 
routing  capabilities  provided  by  other 
national  securities  exchanges  and 
permissible  under  such  exchanges’ 
approved  rules. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  that  are  applicable  to  a 
national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
Section  6(b).”  In  particular,  for  the 
reasons  described  above,  the  proposed 
change  is  consistent  with  Section  6(b)(5) 
of  the  Act,’'*  because  it  would  promote 
just  and  equitable  principles  of  trade, 
remove  impediments  to,  and  perfect  the 
mechanism  of,  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  protect  investors  and  the  public 
interest,  by  providing  the  Outbound 
Router  with  additional  flexibility  when 
routing  orders  away  from  the  Exchange, 
which  may  allow  market  participants  to 
obtain  better  prices  and/or  lower  access 
fees  for  such  orders,  while  making  clear 
the  requirement  that  such  routing  be 
compliant  with  the  Order  Protection 
Rule. 

B.  Self-Regulatory  Organization ’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  imposes  any 
burden  on  competition. 

C.  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received. 


”  Such  benefits  may  include,  for  example, 
potentially  receiving  lower  transaction  fees  or 
executions  at  a  single  price, 

•2  See,  e.g..  Rule  4758(a)(l)(A)(iii)  of  the  Nasdaq 
Stock  Market  LLC  (“NASDAQ”);  see  also  NYSE 
Area  Equities  Rule  7.37(d). 

•nsU.S.C.  78(f)(b). 

’■»15U.S.C.  78f(b)(5). 


III.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  projjosed  rule 
change  does  not:  (i)  Significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (ii)  impose  any  significant 
burden  on  competition;  and  (iii)  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate,  it  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  and  Rule  19b- 
4(f)(6)  diereunder.’® 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

BATS  has  requested  that  the 
Commission  waive  the  30-day  operative 
delay.  The  Commission  believes  that 
waiver  of  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Commission  notes  that  the  proposal  is 
designed  to  provide  for  more  efficient 
routing  of  orders  of  BATS  members,  and 
may  provide  further  benefits  to 
investors  such  as  lower  transaction  fees 
or  executions  at  a  single  price. The 
Commission  also  notes  that  BATS  Rule 
11.13,  as  amended  pursuant  to  the 
proposal,  will  be  similar  to  rules  of 
other  exchanges  that  the  Commission 
has  previously  approved  in  that  it  will 
permit  BATS  to  route  to  trading  centers 
other  than  only  those  displaying 
protected  quotations,  and  in  this  regard 
raises  no  new  regulatory  issues.  Waiver 
of  the  30-day  operative  delay  will  allow 
the  Exchange  to  implement  the 
proposed  rule  change  upon 
commencement  of  its  operations  as  a 
national  securities  exchange. 


'5  15  U.S.C.  78s(b)(3)(A). 

17  CFR  240.19b-4(f)(6).  Rule  19b-^(f)(6)  also 
requires  the  self-regulatory  organization  to  give  the 
Commission  notice  of  its  intent  to  file  the  proposed 
rule  change,  along  with  a  brief  description  and  text 
of  the  proposed  rule  change,  at  least  five  business 
days  prior  to  the  date  of  filing  of  the  proposed  rule 
change,  or  such  shorter  time  as  designated  by  the 
Commission.  BATS  has  satisfied  the  five-day  pre¬ 
filing  requirement. 

’■'See  supra  note  11  and  accompanying  text. 

'®See  supra  note  12  and  accompanying  text.  See 
also  Securities  Exchange  Act  Release  Nos.  54155 
(July  14,  2006),  71  FR  41291  (July  20,  2006)  (SR- 
NASDAQ-2006-001)  (order  approving  The  Nasdaq 
Stock  Market  LLC’s  “Single  Book”  proposal, 
including  Nasdaq  Rule  4758)  and  54549  (September 
29.  2006),  71  FR  59179  (October  6,  2006)  (SR- 
NYSEArca-2006-59)  (order  approving  NYSE  Area, 
Inc.’s  proposed  rule  change  relating  to  the  adoption 
of  Regulation  NMS,  including  revisions  to 
NYSEArca  Rule  7.37(d)). 
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Accordingly,  the  Commission 
designates  the  proposal  to  he  operative 
upon  filing  with  the  Commission.’^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

'•  Use  the  Commission’s  Internet 
comment  form  ihttp://wn'w.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-BATS-2008-007  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-BATS-2008-007.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http-.// www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  on  official  business  days  between 
the  hours  of  10  a.m.  and  3  p.m.  Copies 
of  the  filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-BATS- 
2008-007  and  should  be  submitted  on 
or  before  November  13,  2008. 


For  purposes  only  of  waiving  the  30-day 
operative  delay  of  this  proposal,  the  Commission 
has  considered  the  proposed  rule’s  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 


For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.^*’ 

Jill  M.  Peterson, 

Assistant  Secretary. 

[FR  Doc.  E8-25388  Filed  10-23-08;  8:45  am] 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58804;  File  No.  SR-FINRA- 
2008-050] 

Self-Regulatory  Organizations; 
Financial  Industry  Regulatory 
Authority,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  to  Eliminate  FINRA/NSX 
Trade  Reporting  Facility  Securities 
Transaction  Credit  Program 

October  17,  2008. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  ’  and  Rule  19b-4  thereunder, ^ 
notice  is  hereby  given  that  on  October 
15,  2008,  Financial  Industry  Regulator}' 
Authority,  Inc.  (“FINRA”)  (f/k/a 
National  Association  of  Securities 
Dealers,  Inc.  (“NASD”))  filed  with  the 
Securities  and  Exchange  Commission 
(“SEC”  or  “Commission”)  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  FINRA.  FINRA  has 
designated  the  proposed  rule  change  as 
“establishing  or  changing  a  due,  fee  or 
other  charge”  under  section  19(b)(3)(A) 
of  the  Act  and  Rule  19b-4(f)(2) 
thereunder,’’  which  renders  the  proposal 
effective  upon  receipt  of  this  filing  by 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit  . 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

FINRA  is  proposing  to  delete  FINRA 
Rule  7610B  (Securities  Transaction 
Credit)  to  eliminate  the  securities 
transaction  credit  on  market  data 
revenue  earned  by  the  FINRA/NSX 
Trade  Reporting  Facility  (the  “FINRA/ 
NSX  TRF”). 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
italics:  proposed  deletions  are  in 
brackets.^ 

•k  -k  -k  -k  it 


2“  17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-4. 

2 15  U.S.C.  78s(b)(3)(A). 

■‘17  CFR  240.19b  4(0(2). 

^  On  September  25,  2008,  the  SEC  approved 
proposed  rule  change  SR-FINRA-2008-021,  in 


7600B.  CHARGES  FOR  FINRA/NSX 
TRADE  REPORTING  FACILITY 
SERVICES 

7610B.  [Securities  Transaction  Credit] 
Reserved 

[(a)  FINRA  members  that  trade 
securities  listed  on  the  NYSE  (“Tape 
A”),  Amex  and  regional  exchanges 
(“Tape  B”),  or  Nasdaq  (“Tape  C”)  in 
over-the-counter  transactions  reported 
to  the  FINRA/NSX  Trade  Reporting 
Facility  may  receive  from  the  FINRA/ 
NSX  Trade  Reporting  Facility 
transaction  credits  based  on  the 
transactions  attributed  to  them.  A 
transaction  is  attributed  to  a  member  if 
the  member  is  identified  as  the 
executing  party  in  a  trade  report 
submitted  to  the  FINRA/NSX  Trade 
Reporting  Facility  that  the  FINRA/NSX 
Trade  Reporting  Facility  submits  to  the 
Consolidated  Tape  Association  or  the 
Nasdaq  Securities  Information 
Processor.  A  FINRA  member  may  earn 
credits  from  any  of  three  pools 
maintained  by  the  FINRA/NSX  Trade 
Reporting  Facility.  The  Tape  A,  Tape  B, 
and  Tape  C  pools  represent  75%  of  the 
gross  revenue  paid  by  the  Consolidated 
Tape  Association  or  the  Nasdaq 
Securities  Information  Processor  with 
respect  to  the  FINRA/NSX  Trade 
Reporting  Facility  for  Tape  A,  Tape  B, 
and  Tape  C  transactions.  Subject  to 
paragraph  (b)  below,  a  FINRA  member 
may  earn  credits  from  the  pools 
according  to  the  pro  rata  share  of 
revenue  attributable  to  over-the-counter 
transactions  reported  to  the  FINRA/NSX 
Trade  Reporting  Facility  by  the  member 
in  Tape  A,  Tape  B,  and  Tape  C  for  each 
calendar  quarter.  To  the  extent  that 
Tape  A,  Tape  B  or  Tape  C  revenue  is 
subject  to  any  adjustment,  credits 
provided  may  be  adjusted  accordingly.] 
[(b)  No  FINRA  member  shall  be 
eligible  to  receive  a  securities 
transaction  credit  under  Rule  7610B(a) 
for  any  calendar  quarter  in  which  the 


which  FINRA  proposed,  among  other  things,  to 
adopt  NASD  Rule  7001C  (Securities  Transaction 
Credit)  as  FINRA  Rule  7610B  in  the  Consolidated 
FINRA  Rulebook.  See  Securities  Exchange  Act 
Release  No.  58643  (September  25,  2008),  73  FR 
57174  (October  1,  2008)  (Order  Approving  SR- 
FINRA-2008-021;  SR-FINRA-2008-022;  SR- 
FINRA-2008-026;  SR-FINRA-2008-028  and  SR- 
FINRA-2008-029).  FINRA  will  announce  the 
implementation  date  of  SR-FINRA-2008-021  in  a 
Regulatory  Notice. 

This  proposed  rule  change  proposes  amendments 
to  the  underlying  rule  text  of  FINRA  Rule  7610B  as 
adopted  pursuant  to  SR-FINRA-2008-021.  Upon 
the  filing  of  this  proposed  rule  change,  the 
Consolidated  FINRA  Rulebook  will  be  updated  to 
reflect  the  deletion  of  FINRA  Rule  7610B.  In 
addition,  because  FINRA  Rule  7610B  has  not  yet 
been  implemented,  FINRA's  Transitional  Rulebook. 
which  includes  NASD  Rules  and  Incorporated 
NYSE  Rules,  will  be  updated  to  reflect  the  deletion 
of  NASD  Rule  7001C. 


63532 


Federal  Register/ Vol.  73,  No.  207 /Friday,  October  24,  2008 /Notices 


total  transaction  credit  payable  to  such 
member  is  less  than  $250.] 
***** 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
FINRA  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  he  examined  at  the  places  specified 
in  Item  IV  helow.  FINRA  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 
Background 

The  FINRA/NSX  TRF  provides  FINRA 
members  with  another  mechanism  for 
reporting  locked-in  transactions  in  NMS 
stocks,  as  defined  in  Rule  600(h){47)  of 
SEC  Regulation  NMS,  effected  otherwise 
than  on  an  exchange.  In  connection 
with  the  establishment  of  the  FINRA/ 
NSX  TRF.  FINRA  and  National  Stock 
Exchange,  Inc.  (“NSX”)  entered  into  a 
Limited  Liability  Company  Agreement 
(the  “FINRA/NSX  TRF  LLC 
Agreement”).  Under  the  FINRA/NSX 
TRF  LLC  Agreement,  FINRA,  the  “SRO 
Member,”  has  sole  regulatory 
responsibility  for  the  FINRA/NSX  TRF. 
NSX,  the  “Business  Member,”  is 
primarily  responsible  for  the 
management  of  the  FINRA/NSX  TRF’s 
business  affairs  to  the  extent  those 
affairs  are  not  inconsistent  with  the 
regulatory  and  oversight  functions  of 
FINRA.  Additionally,  the  Business 
Member  is  obligated  to  pay  the  cost  of 
regulation  and  is  entitled  to  the  profits 
and  losses,  if  any,  derived  from  the 
operation  of  the  FINRA/NSX  TRF. 

Pursuant  to  FINRA  Rule  7610B(a), 
FINRA  members  reporting  trades  in 
New  York  Stock  Exchange  (“Tape  A”), 
American  Stock  Exchange  (now  known 
as  NYSE  Alternext  US)  and  regional 
exchanges  (“Tape  B”)  and  the  Nasdaq 
Exchange  (“Tape  C”)  securities  to  the 
FINRA/NSX  TRF  receive  a  75%  pro  rata 
credit  on  gross  market  data  revenue 
earned  by  the  FINRA/NSX  TRF.  “Gross 
revenue”  is  the  revenue  received  by  the 
FINRA/NSX  TRF  from  the  three  tape 
associations  after  the  tape  associations 
deduct  allocated  support  costs  and 
unincorporated  business  costs.  Under 
FINRA  Rule  7610B(b),  a  member  is  not 


eligible  to  receive  a  securities 
transaction  credit  for  any  calendar 
quarter  in  which  such  credit  totals  less 
than  $250. 

Proposal  To  Eliminate  Securities 
Transaction  Credit 

FINRA  is  proposing  to  delete  FINRA 
Rule  7610B  in  its  entirety  to  eliminate 
the  securities  transaction  credit  program 
for  FINRA/NSX  TRF  participants.  Thus, 
FINRA  members  reporting  trades  in 
Tape  A,  Tape  B  and  Tape  C  stocks  to  the 
FINRA/NSX  TRF  will  receive  no  credit 
on  or  percentage  of  gross  market  data 
revenue  earned  by  the  FINRA/NSX  TRF. 
NSX,  as  the  Business  Member  under  the 
FINRA/NSX  TRF  LLC  Agreement,  has 
determined  that  the  elimination  of  the 
securities  transaction  credit  is  necessary 
for  competitive  reasons  and  to  increase 
funds  to  cover  the  regulatory’  costs 
associated  with  the  FINRA/NSX  TRF. 

Securities  transaction  credits  payable 
to  FINRA  members  for  the  fourth 
quarter  of  2008  will  be  calculated  under 
Rule  7610B(a)  for  the  period  beginning 
October  1,  2008  and  ending  at  the  close 
of  business  on  October  17,  2008.  The 
$250  minimum  threshold  for  the 
securities  transaction  credit  will  not 
apply  for  this  period  in  order  to 
preclude  any  negative  financial  impact 
to  reporting  members  due  to  the  short 
calculation  period  in  the  fourth  quarter 
of  2008.  Trades  submitted  to  the  FINRA/ 
NSX  TRF  on  or  after  October  20,  2008, 
the  operative  date  of  the  proposed  rule 
change,  will  not  be  eligible  for  securities 
transaction  credits.  NSX,  as  the 
Business  Member,  will  provide  notice  to 
FINRA/NSX  TRF  participants  respecting 
this  calculation.  To  the  extent  that  the 
Consolidated  Tape  Association  or  the 
Nasdaq  Securities  Information  Processor 
subsequently  adjusts  any  Tape  A,  Tape 
B  or  Tape  C  revenue  earned  by  the 
FINRA/NSX  TRF  for  any  period(s) 
during  which  the  securities  transaction 
credit  program  was  in  effect,  credits 
paid  to  members  reporting  trades  to  the 
FINRA/NSX  TRF  would  be  adjusted,  as 
necessary,  in  accordance  with  the  rule 
in  effect  during  such  period. 

FINRA  has  filed  the  proposed  rule 
change  for  immediate  effectiveness.  The 
operative  date  of  the  proposed  rule 
change  will  be  October  20,  2008. 

2.  Statutory  Basis 

FINRA  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  15A  of  the  Act,*’  in  general, 
and  with  Section  15A(b)(5)  of  the  Act,^ 
in  particular,  which  requires,  among 
other  things,  that  FINRA  rules  provide 


15  U.S.C.  780-3. 

M5  U.S.C.  78o-3(b)(5). 


for  the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among 
members  and  issuers  and  other  persons 
using  any  facility  or  system  that  FINRA 
operates  or  controls.  FINRA  believes 
that  the  proposed  rule  change  provides 
for  the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among 
members  in  that  it  will  be  applied  , 
uniformly  among  members  that 
participate  in  the  FINRA/NSX  TRF. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

FINRA  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III,  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  upon  filing  pursuant  to  section 
19(b)(3)(A)  of  the  Act”  and  paragraph 
(f)(2)  of  Rule  19b-4  thereunder,**  in  that 
the  proposed  rule  change  is  establishing 
or  changing  a  due,  fee,  or  other  charge 
applicable  only  to  a  member,  which 
renders  the  proposed  rule  change 
effective  immediately  upon  filing.  At 
any  time  within  60  days  of  the  filing  of 
the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://wivw.sec.gov/ 
rules/sro.shtml)',  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov'.  Please  include  File 
Number  SR-FINRA-2008-050  on  the 
“subject  line. 


«15  U.S.C.  78s(b)(3)(A). 
''17CFR  240.19b-4(f)(2). 
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Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-FINRA-2008-050.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  ihttp://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room  on  official  business  days  between 
the  hours  of  10  a.m.  and  3  p.m.  Copies 
of  such  filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  FINRA.  All  comments  received 
will  be  posted  without  change;  the 
Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-FINRA- 
2008-050  and  should  be  submitted  on 
or  before  November  14,  2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority. 

Florence  E.  Harmon, 

Acting  Secretary'. 

[FR  Doc.  E8-25374  Filed  10-23-08;  8:45  am] 
BILLING  CODE  8011-01-P 
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17  CFR  200.30-3(a)(l2). 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-58808;  File  No.  SR-NSX- 
2008-18] 

Self-Regulatory  Organizations; 

National  Stock  Exchange,  Inc.;  Notice 
of  Filing.and  Immediate  Effectiveness 
of  Proposed  Rule  Change  To  Amend 
NSX  Fee  Schedule  To  Increase  the 
Liquidity  Taking  Fee  for  Automatic 
Execution  Mode  Transactions 

October  17,  2008. 

Pursuant  to  Section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  ’  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
9,  2008,  National  Stock  Exchange,  Inc. 
(“NSX”  or  the  “Exchange”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 

The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
the  NSX  Fee  and  Rebate  Schedule  (the 
“Fee  Schedule”)  in  order  to  increase  the 
fee  for  taking  liquidity  in  Automatic 
Execution  mode  of  order  interaction  for 
those  securities  trading  at  one  dollar  or 
more.  The  text  of  the  proposed  rule 
change  is  available  on  the  Exchange’s 
Web  site  at  http://www.nsx.com,  at  the 
jJfincipal  office  of  the  Exchange,  and  at 
the  Commission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  parts  of  such 
statements. 


'  15  U.S.C.  78s(b)(l). 
2  17  CFR  240.19b-l. 


A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

With  this  rule  change,  the  Exchange  is 
proposing  to  increase  the  liquidity 
taking  fee  in  the  Automatic  Execution 
mode  of  order  interaction  (“AutoEx 
Mode”). 3  In  particular,  this  rule  change 
proposes  to  increase  the  liquidity  taking 
fee  in  securities  trading  at  or  above  one 
dollar  in  AutoEx  Mode  from  the  current 
fee  of  $0.0025  to  $0.0028  per  share 
executed  across  all  tapes  where 
Liquidity  Adding  Average  Daily  Volume 
(“Liquidity  Adding  ADV”)  equals  or 
exceeds  50,000  shares.  As  stated  in 
explanatory  endnote  3  of  the  Fee 
Schedule,  “Liquidity  Adding  ADV” 
means,  with  respect  to  an  ETP  Holder, 
the  number  of  shares  such  ETP  Holder 
has  executed  as  a  liquidity  provider  on 
average  per  trading  day  (excluding 
partial  trading  days  and  securities  under 
one  dollar)  across  all  tapes  on  NSX  for 
the  calendar  month  in  which  the 
executions  occurred.  The  instant  rule 
filing  proposes  no  changes  to  the 
liquidity  taking  fee  for  transactions  in 
AutoEx  Mode  where  Liquidity  Adding 
ADV  is  less  than  50,000  shares  or  for 
any  securities  under  one  dollar.® 

'The  Exchange  intends  to  make  the 
proposed  fee  structure  effective  on  filing 
of  this  proposed  rule  for  trading  on 
October  9,  2008.  Because  the  instant 
rule  filing  is  mid-month.  Liquidity 
Adding  ADV  will  be  calculated  in  the 
month  of  October  2008,  using  two 
calculation  periods.  For  trades  executed 
prior  to  October  9,  2008,  Liquidity 
Adding  ADV  will  be  calculated  based 
on  the  average  per  trading  day 
(excluding  partial  trading  days  and 
securities  under  one  dollar)  across  all 
tapes  on  NSX  for  the  period  beginning 
October  1,  2008  and  ending  October  8, 
2008,  the  period  when  the  old  Fee 
Schedule  (prior  to  effectiveness  of  the 
instant  modification)  was  in  effect.  For 
trades  executed  on  or  after  October  9, 
2008,  Liquidity  Adding  ADV  will  be 
calculated  based  on  the  average  per 
trading  day  (excluding  partial  trading 
days  and  securities  under  one  dollar) 


^  This  rule  change  proposes  no  changes  to  the  fees 
and  rebates  applicable  to  securities  executed  in  the 
Order  Deliver  mode  of  order  interaction  (“Order 
Delivery  Mode”). 

The  liquidity  taking  fee  in  AutoEx  Mode  where 
the  Liquidity  Adding  ADV  is  less  than  50,000 
shares  is  SO. 0030  per  share  executed  across  all 
tapes. 

^  The  liquidity  taking  fee  in  AutoEx  Mode  for 
securities  under  one  dollar  is  0.30%  of  the  trade 
value,  where  “trade  value"  means  a  dollar  amount 
equal  to  the  price  per  share  multiplied  by  the 
number  of  shares  executed. 
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across  all  tapes  on  NSX  for  the  period 
beginning  October  9,  2008  and  ending 
October  31,  2008,  the  period  when  the 
new  Fee  Schedule  (after  effectiveness  of 
the  instant  modification)  was  in  effect. 
Thereafter,  Liquidity  Adding  ADV  will 
be  calculated  based  on  the  number  of 
shares  an  ETP  Holder  has  executed  as  a 
liquidity  provider  on  average  per 
trading  day  (excluding  partial  trading 
days  and  securities  under  one  dollar) 
across  all  tapes  on  NSX  for  the  calendar 
month  in  which  the  executions 
occvnred.  Notice  will  be  provided  to 
ETP  Holders  respecting  the  calculation 
of  the  Liquidity  Adding  ADV. 

For  purposes  of  clarity,  the  proposed 
rule  change  proposes  no  modifications 
to  the  fees  and  rebates  relating  to  any 
trades  in  Order  Delivery  Mode. 

Rationale 

The  Exchange  has  determined  that 
these  changes  are  necessary  to  increase 
the  revenue  of  the  Exchange  and  to 
adequately  fund  its  regulatory  and 
general  business  functions.  The 
proposed  modification  is  reasonable  and 
equitably  allocated  to  those  ETP  Holders 
that  opt  to  take  liquidity  in  AutoEx 
Mode,  and  is  not  discriminatory  because 
ETP  Holders  are  free  to  elect  whether  to 
send  orders  in  all  tapes  through  the 
AutoEx  Mode  as  liquidity  taking  trades 
and  quotes.  Based  upon  the  information 
above,  the  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  protection  of  investors  and  the 
public  interest. 

Notice 

Pursuant  to  Exchange  Rule  16.1(c), 
the  Exchange  will  “provide  ETP  Holders 
with  notice  of  all  relevant  dues,  fees, 
assessments  and  charges  of  the 
Exchange”  through  the  issuance  of  a 
Regulatory  Circular  of  the  changes  to  the 
Fee  Schedule  and  will  provide  a  copy 
of  the  rule  filing  on  the  Exchange’s  Web 
site  [www.nsx.com]. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  6(b)  of  the  Act,'*  in 
general,  and  Section  6(b)(4)  of  the  Act,^ 
in  particular,  in  that  it  is  designed  to 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members  and  other  persons 
using  the  facilities  of  the  Exchange. 
Moreover,  the  proposed  fee  and  rebate 
structure  is  not  discriminatory  in  that 
all  ETP  Holders  are  eligible  to  submit 
(or  not  submit)  liquidity  taking  trades 


6  15  U.S.C.  78f(b). 

'  15  U.S.C.  78f(b)(4). 


and  quotes  in  AutoEx  Mode  in  all  tapes 
and  may  do  so  attheir  discretion. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  taken 
effect  upon  filing  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act®  and 
subparagraph  (f)(2)  of  Rule  19b-^® 
thereunder,  because,  as  provided  in 
(f)(2),  it  “changes  a  due,  fee  or  other 
charge  applicable  only  to  a  member” 
(known  on  the  Exchange  as  an  ETP 
Holder).  At  any  time  within  sixty  (60) 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of^ 
the  following  methods; 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [bttp://wwH’.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NSX-2008-18  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NSX-2008-18.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 


» 15  U.S.C.  78s(b)(3)(A)(ii). 
3  17  CFR  24O.19b-4(0(2). 


Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Comniission  alid  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  the  filing  also  will  be  available 
for  inspection  and  copying  at  the 
principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change:  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-NSX-2008-18  and  should 
be  submitted  on  or  before  November  14, 
2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.'® 

Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-25375  Filed  10-23-08;  8:45  am) 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58799;  File  No.  SR- 
NYSEArca-2008-108] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Filing  of  Proposed 
Rule  Change  Revising  NYSE  Area  Rule 
5.3  To  Enable  the  Listing  and  Trading 
of  Options  on  Managed  Fund  Shares 

October  16,  2008. 

^  Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”) '  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
9,  2008,  NYSE  Area,  Inc.  (“NYSE  Area” 
or  “Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  H,  and 


’0  17  CFR  200.30-3(aKl2). 
’  15  U.S.C.  78s(bKl). 

2 17  CFR  240.19b-4. 
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III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  pf  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  revise 
NYSE  Area  Rule  5.3  to  enable  the  listing 
and  trading  of  options  on  Managed 
Fund  Shares.  The  text  of  the  proposed 
rule  change  is  available  at  the  Exchange, 
the  Commission’s  Public  Reference 
Room,  and  http://www.nyse.com. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
stateinents  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  revise  NYSE  Area  Rule  5.3 
to  enable  the  listing  and  trading  of 
options  on  managed  fund  shares 
(“Managed  Fund  Shares”)  that  are  listed 
and  traded  on  a  national  securities 
exchange  and  are  considered  to  be  an 
“NMS  Stock”  (as  defined  in  Rule  600  of 
Regulation  NMS  under  the  Securities 
and  Exchange  Act  of  1934  (the  “Act”)). 

Managed  Fund  Shares  represent  an 
interest  in  a  registered  investment 
company  (“Investment  Company”) 
organized  as  an  open-end  management 
investment  company  or  similar  entity. 
Unlike  traditional  exchange  traded 
funds  Managed  Fund  Shares  are  actively 
managed.  Managed  Fund  Shares, 
although,  based  upon  a  publicly 
disclosed  portfolio  of  securities,  each 
trade  as  a  single  exchange-listed  equity 
security. 

Accordingly,  rules  pertaining  to  the 
listing  and  trading  of  standard  equity 
options  will  apply  to  Managed  Fund 
Shares. 

Listing  Criteria 

The  Exchange  will  consider  listing 
and  trading  options  on  Managed  Fund 


Shares  provided  the  Managed  Fund 
Shares  meet  (1)  the  criteria  for 
underlying  securities  set  forth  in  NYSE 
Area  Rule  5.3(a)  -(b),'*  or  (2)  the 
Managed  Fund  Shares  are  available  for 
creation  and  redemption  each  business 
day  as  set  forth  in  NYSE  Area  Rule 
5.3(g)(1)(B).  The  Exchange  proposes  that 
Managed  Fund  Shares  deemed 
appropriate  for  options  trading 
represent  an  interest  in  an  open-end 
management  investment  company  or 
similar  entity,  as  described  below: 

Managed  Fund  Shares  are  securities 
that  represents  an  interest  in  a  registered 
investment  company  (“Investment 
Company”)  organized  as  an  open-end 
management  investment  company  or 
similar  entity,  that  invests  in  a  portfolio 
of  securities  selected  by  the  Investment 
Company’s  investment  adviser 
consistent  with  the  Investment 
Company’s  investment  objectives  and 
policies,  which  is  issued  in  a  specified 
aggregate  minimum  number  in  return 
for  a  deposit  of  a  specified  portfolio  of 
securities  and/ or  a  cash  amount  with  a 
value  equal  to  the  next  determined  net 
asset  value  (“NAV”),  and  when 
aggregated  in  the  same  specified 
minimum  number,  may  be  redeemed  at 
a  holder’s  request,  which  holder  will  be 
paid  a  specified  portfolio  of  securities 
and/or  cash  with  a  value  equal  to  the 
next  determined  NAV. 

For  the  purposes  of  NYSE  Area  Rule 
5.3(g)(v),  Managed  Fund  Shares  are  a 
class  of  exchange-traded  fund  shares 
that  are  actively  managed  as  defined  in 
NYSE  Area  Equities  Rule  8.600.'* 

Continued  Listing  Requirements 

Options  on  Managed  Fund  Shares 
will  be  subject  to  all  Exchange  rules 
governing  the  trading  of  equity  options 
and  furthermore,  the  rules  pertaining  to 
position  and  exercise  limits  ®  or  margin  ^ 


3  See  NYSE  Area  Rule  5.3(a)  which  sets  forth 
minimum  requirements  for  the  underlying  security 
which  include,  but  are  not  limited  to,  7,000,000 
underlying  shares,  2,000  shareholders,  and  trading 
volume  of  2,400,000  shares  over  the  preceding 
twelve  months. 

•*  See  NYSE  Area  Rule  5.3(b)  which  states  that  the 
underlying  securities  shall  be  registered  and  be  an 
“NMS  Stock”  as  defined  in  Rule  600  of  Regulation 
NMS  under  the  Act. 

®  See  NYSE  Area  Equities  Rule  8.600  and 
Securities  and  Exchange  Release  No.  57619  (April 
4,  2008),  73  FR  19544  (April  10,  2008)  (SR- 
NYSEArca-2008-25)  approving  rules  permitting  the 
listing  and  trading  of  Managed  Fund  Shares. 

'■'Pursuant  to  NYSE  Area  Rule  6.8,  Commentary 
.05  and  .06,  Managed  Fund  Shares  are  subject  to  the 
same  position  limits  applicable  to  options  on  stocks 
and  Exchange-Traded  Fund  Shares.  NYSE  Area 
Rule  6.9  stipulates  that  exercise  limits  for  options 
on  stocks  and  other  securities,  including  Managed 
Fund  Shares,  shall  be  the  same  as  the  position 
limits  applicable  under  NYSE  Area  Rule  6.8. 

^  See  NYSE  Area  Rules  4.15(a)-4.16(d),  the 
Exchange's  rules  governing  margin. 


shall  apply.  The  current  continuing  or 
maintenance  listing  standards  for 
options  traded  on  NYSE  Area  will 
continue  to  apply. 

The  Exchange  will  utilize  its  existing 
surveillance  procedures  applicable  to 
options  on  exchange  traded  funds 
(which  will  include  Managed  Fund 
Shares)  to  monitor  trading.  In  addition, 
the  Exchange  will  implement  any  new 
surveillance  procedures  it  deems 
necessary  to  effectively  monitor  the 
trading  of  options  on  Managed  Fund 
Shares,  including  adequate 
comprehensive  surveillance  sharing 
agreements  (“CSSA”)  with  markets 
trading  in  non-U.S.  components,"  as 
applicable.  Also,  the  Exchange  may 
obtain  trading  information  via  the 
Intermarket  Surveillance  Group 
(“ISG”)  ®  from  other  exchanges  who  are 
members  or  affiliates  of  the  ISG.  NYSE 
Area  represents  that  these  procedures 
will  be  adequate  to  properly  monitor 
Exchange  trading  of  options  on  these  the 
securities  and  to  deter  and  detect 
violations  of  Exchange  rules. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  *"  of  the  Securities 
Exchange  Act  of  1934  (“Act”)  in 
general,  and  furthers  the  objectives  of 
Section  6(b)(5)  of  the  Act  **  in  particular 
in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination. with  persons  engaged 
in  facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Exchange  believes  that  the  proposed 
rules  applicable  to  trading  pursuant  to 
generic  listing  and  trading  criteria, 
together  with  the  Exchange’s  . 
surveillance  procedures  applicable  to 
trading  in  the  securities  covered  by  the 
proposed  rules,  serve  to  foster  investor 
protection. 


«  See  NYSE  Area  Rule  5.3(g)(2),  the  Exchange’s 
rule  governing  the  applicable  CSSA  requirements 
for  options  on  exchange-traded  funds.  We  note  that 
any  non-U.S.  component  securities  (including 
fixed-income)  in  an  index  or  portfolio  of  securities 
on  which  the  Fund  Shares  are  based  that  are  not 
subject  to  comprehensive  surveillance  agreements 
may  in  the  aggregate  represent  an  amount  equal  to 
50%  of  the  weight  of  the  index  or  portfolio. 

"  A  complete  list  of  the  current  members  of  the 
ISG,  is  available  at  http://www.isgportaI.org. 

'«15U.S.C.  78f(b). 

"15U.S.C.  78f(b)(5). 
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B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and  • 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://i\'ww.sec.gov/ 
rules/sro.shtmiy,  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSEArca-2008-108  on 
the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSEArca-2008-108.  This 
file  number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
rules/sro.shtml]-  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 


with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  the  filing  also  will  be  available 
for  inspection  and  copying  at  the 
principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-NYSEArca-2008-108  and 
should  be  submitted  on  or  before 
November  14,  2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority. '2 
Florence  E.  Harmon, 

Acting  Secretaiy. 

[FR  Doc.  E8-25372  Filed  10-23-08;  8:45  am] 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-58800;  File  No.  SR- 
NYSEArca-2008-109] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  NYSE 
Area,  Inc.  To  Adopt  Rules  To  Permit 
the  Trading  of  Rate-Modified  Foreign 
Currency  Options 

October  16,  2008. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  1  and  Rule  19b-4  thereunder, ^ 
notice  is  hereby  given  that  on  October 
10,  2008,  NYSE  Area,  Inc.  (“NYSE 
Area”  or  the  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


’2  17  CFR  200.30-3(a)(12). 
’  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 


I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt  rules 
to  permit  the  trading  of  Rate-Modified 
Foreign  Currency  Options  (“FCOs”). 

The  text  of  the  proposed  rule  change  is 
available  at  NYSE  Area,  the 
Commission’s  Public  Reference  Room, 
and  www.nyse.com. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  adopt  rules  enabling  the 
Exchange  to  list  and  trade  FCOs.  The 
Exchange  proposes  to  adopt  rules  for  the 
listing  and  trading  of  cash-settled  FCOs 
on  the  following  currencies:  the  euro, 
the  British  pound,  the  Australian  dollar, 
the  New  Zealand  dollar,  the  Japanese 
yen,  the  Canadian  dollar,  the  Swiss 
franc,  the  Chinese  renminbi,  the 
Mexican  peso,  the  Swedish  krona,  the 
Russian  ruble,  the  South  African  rand, 
the  Brazilian  real,  the  Israeli  shekel,  the 
Norwegian  krone,  the  Polish  zloty,  the 
Hungarian  forint,  the  Czech  koruna,  and 
the  Korean  won  (individually,  a 
“currency”  and  collectively,  the 
“Currencies”). 3 

The  Exchange  notes  that  the 
Philadelphia  Stock  Exchange  (“PHLX”) 
currently  has  rules  that  permit  the 
listing  and  trading  of  both  physically- 
settled  FCOs  and  U.S.  Dollar-settled 
FCOs  on  a  number  of  foreign 
currencies."*  FCOs  listed  and  traded  by 
the  Exchange  pursuant  to  this  proposed 
rule  change  will  not  be  fungible  with 


3  Except  as  noted  herein,  FCO’s  would,  in  all 
other  respects,  be  traded  pursuant  to  the  Exchange’s 
existing  trading  rules  and  procedures  and  be 
covered  under  the  Exchange’s  existing  surveillance 
program. 

See  Securities  Exchange  Act  release  No.  54989 
(December  21,  2006),  71  FR  78506  (December  29, 
2006)  (SR-PHLX-2006-34).  See  also  PHLX  rules 
1000-1093. 
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those  listed  and  traded  by  PHLX.  The 
Exchange  also  notes  that  the 
International  Securities  Exchange  has 
rules  that  permit  the  listing  and  trading 
of  both  physically-settled  FCOs  and  U.S. 
Dollar-settled  FCOs  on  a  number  of 
foreign  currencies.'’  The  Exchange 
intends,  however,  to  license  the  contract 
terms  governing  FCOs  from  the 
International  Securities  Exchange 
(“ISE”),  and  any  FCOs  listed  and  traded 
on  the  Exchange  would  be  fungible  with 
those  listed  and  traded  on  ISE. 

The  Exchange  proposes  to  list  and 
trade  cash-settled  FCOs  using  the 
Reuters  Composite  Currency  Rate,*'  an 
industry  benchmark,  and  modify  that 
rate  to  create  an  underlying  value  that 
represents  the  prevailing  rate  of  a 
currency  pair  in  an  index-like  format. 
NYSE  Area  proposes  to  use  modifiers  of 
1,  10,  or  100  depending  on  the  exchange 
rate  level  of  the  underlying  foreign 
currency.  For  example,  if  one  U.S. 

Dollar  buys  .84177  euros,  a  modifier  of 
100  would  be  used  so  that  the  modified 
exchange  rate  would  become  84.18.^ 
Modified  exchange  rates  are  rounded  to 
two  decimal  places  [i.e.,  to  the  nearest 
one  one-hundredth).  Modified  exchange 
rates  are  rounded  up  if  they  end  in 
values  greater  than  or  equal  to  five  one- 
thousandths,  and  rounded  down  if  less 
than  five  one-thousandths.  In  the 


5  See  Securities  Exchange  Act  Release  No,  34- 
55575  (April  3,  2007),  72  FR  17963  (April  10,  2007) 
(SR-lSE-2006-59).  See  also  ISE  rules  2200-2213. 

The  Exchange  notes  that  there  are  many  major 
trading  platforms  for  spot  market  currencies 
including  single  bank  portals  (Deutsche  Bank, 
Citigroup,  UBS,  Barclays,  etc.),  multi-bank  portals 
(KXall,  Currenex,  FXConnect,  etc.)  broker-neutral 
portals  (Reuters  Dealing  and  EBS),  portal 
aggregators  (Bloomberg.  LavaFX,  FlexTrade),  as 
well  as  many  online  broker  portals.  Additionally, 
several  major  NYSE  Area  members,  including 
OptionsXpress  and  Interactive  Brokers,  provide 
access  to  Chicago  Mercantile  Exchange  futures 
products.  NYSE  Area  therefore  believes  that 
sufficient  market  access  is  available  to  both 
institutionals  as  well  as  retail  investors.  Foreign 
exchange  prices  are  also  widely  available  via  public 
Web  sites,  broker  Web  sites,  as  well  as  in  print 
puolications.  Additionally,  Web  sites  such  as 
Bloomberg.com,  Reuters.com,  Yahoo!  Finance, 
CNBC.com,  OANDA.com,  Nasdaq.com,  and  many 
others  provide  free  currency  data.  Investors 
Business  Daily,  Wall  Street  journal,  and  the  New 
York  Times  also  provide  currency  data  as  part  of 
their  daily  coverage.  Futhermore,  the  ISE  presently 
disseminates  real-time  underlying  data  on  OPRA  for 
all  the  currency  rates  NYSE  Area  intends  to  list 
options  on. 

^  Modifiers  used  for  creating  underlying  values 
will  be  modeled  on  the  modifiers  developed  by  the 
ISE  and  will  be  posted  on  the  Exchange’s  web  site' 
no  later  than  the  first  day  on  which  FCOs  begin 
trading  on  the  Exchange.  Once  a  modifier  has  been 
assigned  to  a  currency  pair  by  the  ISE,  it  can  only 
be  changed  upon  a  filing  of  a  proposed  rule  change 
by  the  ISE  with  the  Securities  and  Exchange 
Commission  (“Commission").  If  the  Exchange 
determines  that  it  will  no  longer  adopt  modifiers 
assigned  by  the  ISE,  the  Exchange  will  be  required 
to  submit  a  proposed  rule  change  to  the 
Commission  in  order  to  amend  a  modifier. 


example  above,  if  one  U.S.  Dollar  buys 
.84174  euros,  the  modified  exchange 
rate,  using  the  same  100  modifier, 
would  become  84.17.  The  Reuters  data 
is  based  on  an  amalgamation  of 
midpoint  dealer  quotes  on  its  foreign 
exchange  dealing  system. 

Under  the  proposed  rule  change, 

FCOs  listed  by  the  Exchange  will  be 
cleared  by  The  Options  Clearing 
Corporation  (“OCC”),  and  will  enable 
holders  of  options  contracts  to  receive 
U.S.  Dollars  representing  the  difference 
between  the  modified  exchange  rate  " 
and  the  exercise  price  of  the  option. 
Specifically,  upon  exercise  of  an  in-the- 
money  cash-settled  FCO  call  option,  the 
holder  will  receive,  from  OCC,  U.S. 
Dollars  representing  the  difference 
between  the  exercise  strike  price  and 
the  closing  settlement  value  of  the  cash- 
settled  FCO  contract  multiplied  by  100. 
Upon  exercise  of  an  in-the-money  cash- 
settled  FCO  put  option,  the  holder  will 
receive,  from  OCC,  U.S.  Dollars 
representing  the  excess  of  the  exercise 
price  over  the  closing  settlement  value 
of  the  cash-settled  FCO  contract 
multiplied  by  100.  Additionally,  cash- 
settled  FCOs  that  are  in-the-money  by 
any  amount  on  expiration  date  will  be 
exercised  automatically  by  OCC,  while 
cash-settled  FCOs  that  are  out-of-the- 
money  on  expiration  date  will  expire 
worthless. 

The  Exchange  hereby  proposes  to 
adopt  new  rules  and  amend  certain 
existing  rules  in  order  to  list  and  trade 
FCOs.  The  Exchange  shall  use  the  same 
contract  specifications  used  by  the  ISE, 
as  noted  in  Exhibit  3  to  this  filing.^  The 
Exchange’s  proposed  NYSE  Area  Rule 
5.71,  Definitions,  defines  terms 
applicable  to  FCOs.  Proposed  NYSE 
Area  Rule  5.72,  Criteria  for  Foreign 
Currency  Options,  states  that  the 
Currencies  may  be  approved  for  trading 
on  the  Exchange  and  sets  forth  the  cross 
rate  FCOs  that  may  be  traded  on  the 
Exchange.  Proposed  NYSE  Area  Rule 
5.72  also  states  that  if  any  of  the 
sovereign  governments  or  the  European 
Economic  Community’s  European 
Monetary  System  issuing  one  of  the 
Currencies  replaces  it  with  a  new 
currency,  that  new  currency,  subject  to 
filing  a  proposed  rule  change  with  the 
Commission,  shall  also  be  approved  for 
listing  and  trading  under  these  proposed 
rules.  Proposed  NYSE  Area  Rule  5.73, 
Foreign  Currency  Options  Contracts  To 
Be  Traded,  states  that  the  Exchange  may 
open  for  trading  put  options  and  call 
options  on  the  Currencies  and  that  only 
options  contracts  of  a  series  of  options 


"  A  “modified  exchange  rate"  is  defined  in 
proposed  NYSE  Area  Rule  5.71(6). 

*'  See  note  5,  supra. 


approved  by  the  Exchange  and  currently 
open  for  trading  may  be  traded  on  the 
Exchange.  Proposed  NYSE  Area  Rule 
5.74,  Withdrawal  of  Approval  of  Foreign 
Currency  Options,  states  that,  in  the 
interest  of  a  fair  and  orderly  market  and 
for  the  protection  of  investors,  the 
Exchange  may  withdraw  approval  of  the 
trading  of  a  foreign  currency  option.  For 
example,  in  the  case  of  the  European 
Economic  Community’s  European 
Monetary  System,  the  Exchange  will 
withdraw  approval  of  the  trading  of  a 
foreign  currency  option  if  such  currency 
is  eligible  to  and  does  in  fact  merge  with 
the  euro. 

Proposed  NYSE  Area  Rule  5.75,  Series 
of  Foreign  Currency  Options  Opened  for 
Trading,  states  that  after  a  class  of 
options  contracts  on  any  of  the 
Currencies  has  been  approved  for  listing 
and  trading,  the  Exchange  may  open  for 
trading  series  of  FCOs  that  expire  in 
consecutive  monthly  intervals,  in  three 
or  “cycle”  month  intervals!  or  that  have 
up  to  36  months  to  expiration.’"  Under 
this  proposed  rule  change,  the  Exchange 
may  list  cash-settled  FCOs  with 
expirations  that  are  the  same  as  the 
expirations  permitted  for  index  options 
pursuant  to  NYSE  Area  Rules  5.10  and 
5.19,  except  that  cash-settled  FCOs  shall 
have  expirations  up  to  36  months  only. 
Though  no  long-term  series  will  be 
listed  initially,  this  proposal  would 
allow  the  Exchange  to  list  long-term 
series,  i.e.,  up  to  36  months.  The 
expiration  date  for  the  consecutive  and 
cycle  month  options  will  be  8:59  p.  n. 
Pacific  time  on  the  Saturday 
immediately  following  the  third  Friday 
of  the  expiration  month.  Under 
Proposed  NYSE  Area  Rule  5.75,  as  the 
modified  exchange  rate  moves,  the 
Exchange  may  list  additional  series  of 
FCOs  in  order  to  maintain  sufficient 
numbers  of  in-the-money  and  out-of- 
the-money  series.  Further,  the  strike 
price  of  each  series  of  FCOs  opened  for 
trading  by  the  Exchange  shall  be 
reasonably  close  to  the  modified 
exchange  rate. 

Proposed  NYSE  Area  Rule  5.76, 

Terms  of  Foreign  Currency  Options 
Contracts,  states  that,  among  other 
things,  all  FCOs  shall  be  quoted  in  U.S. 
Dollars,  shall  be  European-style,  and 
that  the  interval  between  strike  prices  of 
series  of  FCOs  shall  be  no  less  than 
$0.10. 

Proposed  NYSE  Area  Rule  5.77, 
Position  Limits  for  Foreign  Currency 
Options,  sets  the  position  limit  for 
FCOs,  on  the  same  side  of  the  market, 
as  follows;  1,200,000  contracts  for  the 


“'The  Exchange  notes  that  consecutive  month 
and  cycle  month  expirations  of  a  given  series  will 
never  overlap. 
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euro;  600,000  contracts  for  the 
Australian  dollar,  the  New  Zealand 
dollar,  the  British  pound,  the  Canadian 
dollar,  the  Japanese  yen,  and  the  Swiss 
franc:  300,000  contracts  for  the  Brazilian 
real,  the  Chinese  renminbi,  the  Czech 
koruna,  the  Hungarian  forint,  the  Israeli 
shekel,  the  Korean  won,  the  Mexican 
peso,  the  Norwegian  krone,  the  Swedish 
krona,  the  Polish  zloty,  the  Russian 
ruble  and  the  South  African  rand.  For 
tlie  pm-pose  of  determining  which 
positions  are  on  the  same  side  of  the 
market,  under  proposed  NYSE  Area 
Rule  5.77,  long  call  positions  are  to  be 
aggregated  with  short  put  positions  and 
short  call  positions  are  to  he  aggregated 
with  long  put  positions.  Position  limits 
for  each  of  the  proposed  cross-rate  FCOs 
are  specified  in  proposed  NYSE  Area 
Rule  5.77. 

Proposed  NYSE  Area  Rule  5.78, 
Exercise  Limits  for  Foreign  Currency 
Options,  generally  states  that  exercise 
limits  for  FCOs  and  cross  rate  FCOs 
shall  be  equivalent  to  the  position  limits 
prescribed  to  that  FCO.  Thus,  the 
exercise  limit  for  FCOs  over  any  five 
consecutive  business  days  shall  be  as 
follows:  1,200,000  contracts  for  the 
euro;  600,000  contracts  for  the 
Australian  dollar,  the  New  Zealand 
dollar,  the  British  pound,  the  Canadian 
(foliar,  the  Japanese  yen,  and  the  Swiss 
franc;  300,000  contracts  for  the  Brazilian 
real,  the  Chinese  renminbi,  the  Czech 
koruna,  the  Swedish  krona,  the 
Hungarian  forint,  the  Israeli  shekel,  the 
Korean  won,  the  Mexican  peso,  the 
Norwegian  krone,  the  Polish  zloty,  the 
Russian  ruble  and  the  South  African 
rand.  The  exercise  limits  for  cross  rate 
FCOs  are  set  forth  in  Rule  5.78.  Under 
Proposed  NYSE  Area  Rule  5.78(a)(3), 
the  Exchange  may  from  time  to  time, 
subject  to  Commission  approval, 
establish  exercise  limits  that  are 
different  from  the  position  limits 
established  for  FCOs  on  a  Currency  or 
across  all  Currencies.  Position  limits  for 
each  of  the  proposed  cross-rate  FCOs  are 
specified  in  proposed  NYSE  Area  Rule 
5.77. 

Proposed  NYSE  Area  Rule  5.79, 
Trading  Sessions,  provides  that 
transactions  in  FCOs  may  be  effected  on 
the  Exchange  between  the  hours  of  6:30 
a.m.  and  1:15  p.m.  Pacific  Time,  except 
that  on  the  last  trading  day  of  the  week 
during  which  a  FCO  is  set  to  expire, 
trading  shall  cease  at  9  a.m.  Pacific 
Time.  Trading  in  cash-settled  FCOs  will 
follow  the  holiday  schedule  of  the  U.S. 
equity  markets.  If  Friday  is  an  Exchange 
holiday,  the  settlement  value  for  cash- 
settled  FCOs  will  be  determined  on  the 
preceding  trading  day,  which  will  also 
be  the  last  trading  day  for  the  expiring 
option.  The  Exchange’s  Proposed  Rules 


5.79(b)  and  (c)  make  certain  adjustments 
to  current  processes  because  FCO 
openings,  unlike  openings  of  equity  and 
index  options,  do  not  depend  on  the 
opening  of  trading  of  the  underlying 
market,  because  the  currency  market 
does  not  have  specified  trading  hours. 
Accordingly,  the  opening  auction  for 
FCOs  shall  be  held  at  or  as  soon  as 
practicable  after  the  Exchange’s  market 
opens,  unless  a  Trading  Official 
determines  to  delay  the  opening  auction 
in  the  interest  of  maintaining  a  fair  and 
orderly  market. 

Proposed  NYSE  Area  Rule  5.79  lists 
some  of  the  factors  a  Trading  Official 
may  consider  in  delaying  the  opening 
auction.  Additionally,  in  the  interest  of 
a  fair  and  orderly  market,  an  Exchange 
official  may,  under  certain 
circumstances,  halt  or  suspend  trading 
in  a  FCO  until  such  time  that  the 
circumstances  that  led  to  the  halt  or 
suspension  no  longer  exist.  The 
proposed  rule  also  provides  that  the 
Exchange  shall  delay  opening  or  halt 
trading  if  the  ISE  is  unable  to 
disseminate  the  current  modified 
exchange  rate  information  at  least  every 
15  seconds  to  OPRA. 

Proposed  NYSE  Area  Rule  5.80, 
Reporting  of  Foreign  Currency  Options 
Position,  requires  each  OTP  Holder  of 
the  Exchange  to  file  a  report  with 
respect  to  all  accounts  that  have  an 
aggregate  position  of  12,500  or  more 
FCO  contracts  on  the  same  side  of  the 
market  in  any  underlying  foreign 
currency.  Under  this  proposed  rule, 

OTP  Holders  shall  be  required  to  file  all 
such  reports  within  one  business  day 
following  the  day  that  the  reportable 
transactions  occur. 

Proposed  NYSE  Area  Rule  5.81, 
Foreign  Currency  Options  Closing 
Settlement  Value,  states  that  the  closing 
settlement  value,  which  shall  be  posted 
by  the  Exchange  on  its  Web  site,  shall 
be  the  Noon  Buying  Rate,  as  determined 
by  the  Federal  Reserve  Bank  of  New 
York,  on  the  last  trading  day  during 
expiration  week.”  If  the  Noon  Buying 
Rate  is  not  announced  by  2  p.m.  Pacific 
Time,  the  closing  settlement  value  will 
be  the  most  recently  announced  Noon 
Buying  Rate,  unless  the  Exchange 
determines  to  apply  an  alternative 
closing  settlement  value  as  a  result  of 
extraordinary  circumstances.’^ 


”  The  closing  settlement  value,  whether  based  on 
the  Noon  Buying  Rate  or  the  WM/Reuters  Closing 
.Spot  rate,  will  also  be  modified  using  the  applicable 
modifier,  i.e.,  1,  10  or  100.  that  is  used  in 
calculating  the  respective  modified  exchange  rate. 
Please  note,  the  Federal  Reserve  Bank  of  New  York 
is  discontinuing  the  publication  of  the  Noon  Buying 
Rate  on  December  31,  2008. 

The  Exchange  may  use  the  WM/Reuters  Closing 
Spot  rate  if  the  Noon  Buying  Rate  is  not  available. 


In  the  event  the  Noon  Buying  Rate  is 
not  published  for  an  underlying 
currency,  the  Exchange  proposes  to 
apply  the  WM/Reuters  Closing  Spot  rate 
to  determine  the  closing  settlement 
value  of  any  underlying  currency.’^  The 
WM/Reuters  Closing  Spot  rate  is 
determined  at  16  UK  time,  also  known 
as  the  “fix”  time  (10  a.m.  Pacific  Time). 
WM/Reuters  typically  publishes  its 
closing  rates  15  minutes  after  the  fix 
time.  The  Reuters  System  is  the  primary 
source  of  spot  foreign  excliange  rates 
used  in  the  calculation  of  the  WM/ 
Reuters  Closing  Spot  rate.  WM/Reuters, 
however,  may  use  alternative  sources 
such  as  a  country’s  Central  Bank  or  rates 
from  EBS,  which  is  another  major  FX 
venue  and  market  data  service  provider 
for  156  currencies,  including  all  of  the 
currencies  underlying  the  products 
proposed  by  NYSE  Area  under  this 
filing. 

WM/Reuters  has  two  main  methods 
for  calculating  its  Closing  Spot  rate.  The 
methodology  used  depends  on  whether 
a  currency  is  determined  by  WM/ 
Reuters  to  be  a  “trade  currency”  or  a 
“non-trade  currency.”  i'’  WM/Reuters 
applies  a  unique  methodology  for  each 
category.  Closing  Spot  rates  for  “non¬ 
trade  currencies”  are  determined 
primarily  by  using  data  from  Reuters. 
This  methodology  involves  taking 
snapshots  of  quoted  bids  and  offers  for 
each  currency  at  15-second  intervals 
over  a  two-minute  period.  The  median 
is  then  calculated  independently  for 
each  currency’s  bid  and  offer.  The 
midpoint  of  that  median  bid  and  offer 
becomes  the  final  value. 

Closing  Spot  rates  for  “trade 
currencies”  are  determined  primarily  by 
using  data  from  both  Reuters  and  EBS. 


The  Exchange  notes  that  the  Commission  has 
recently  approved  listing  standards  for  securities 
issued  by  a  trust  that  represent  investors'  discrete 
identifiable  and  undivided  beneficial  ownership 
interests  in  non-U.S.  currency  deposited  into  a  trust 
that  utilizes  the  Noon  Buying  Rate  for  the 
calculation  of  the  Net  Asset  Value  of  the  trust.  See 
Securities  Exchange  Act  Release  No.  52843 
(November  28,  2005),  70  FR  72486  (December  5, 
2005)  (order  granting  accelerated  approval  of  SR- 
NYSE-2005-65). 

The  Federal  Reserve  Bank  of  New  York 
currently  does  not  publish  a  Noon  Buying  Rate  for 
the  Czech  koruna,  the  Hungarian  forint,  the  Israeli 
shekel,  the  Korean  won,  the  Poli-sh  zloty  and  the 
Russian  ruble.  As  a  result,  the  Exchange  proposes 
to  use  the  WM/Reuters  Closing  .Spot  rate  for  these 
6  currencies  to  determine  their  closing  settlement 
value. 

'■•The  Australian  dollar,  British  pound,  Canadian 
dollar,  Czech  koruna,  Danish  krone,  euro,  Japanese 
yen.  New  Zealand  dollar,  Norwegian  krone, 
Singapore  dollar.  South  African  rand,  Swedish 
krona,  and  Swiss  franc  are  all  considered  by  WM/ 
Reuters  to  be  “trade  currencies,"  while  all  others 
are  considered  “non-trade  currencies.”  The  instant 
filing  proposes  to  trade  FCOs  on  all  the  “trade 
currencies”  except  the  Danish  krone  and  the 
Singapore  dollar. 
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This  methodology  involves  taking 
snapshots  of  actual  traded  rates  every 
second  for  a  period  of  30  seconds  before 
the  fix  to  30  seconds  after  the  fix.  Trades 
are  identified  as  a  bid  or  offer  and  a 
spread  is  applied  to  calculate  the 
opposite  bid  or  offer.  The  spread 
applied  is  determined  by  the  spread 
between  buy  and  sell  orders  captured  at 
the  same  time.  The  median  is  then 
independently  calculated  for  each 
currency’s  bid  and  offer,  resulting  in  a 
midpoint  trade  rate.  The  midpoint  of 
that  median  bid  and  offer  becomes  the 
final  value.  Proposed  NYSE  Area  Rule 
5.81  additionally  disclaims  the 
Exchange’s  (and  that  of  any  agent  of  the 
Exchange’s)  liability  and  that  of  the 
Reporting  Authority  due  to  force 
majeure. 

The  Exchange  is  also  proposing  to 
amend  its  Rule  4.16  regarding  margin 
requirements  by  adopting  a  rule  for 
FCOs  that  is  substantially  similar  to  the 
ISE’s  margin  rules  for  foreign  currency 
options.  Accordingly,  under  proposed 
NYSE  ARCA  Rule  4.16(d),  cash-settled 
FCOs  will  have  the  same  customer 
margin  requirements  as  are  provided  in 
ISE  Rule  1202fd),  “Margin 
Requirements”. 

In  addition,  the  Exchange  proposes  to 
modify  Rule  6.72  to  permit  FCOs  to 
quote  and  trade  in  one  cent  increments. 

Chapter  9  of  the  Exchange’s  rules  is 
designed  to  protect  public  customer 
trading  and  shall  apply  to  trading  in 
FCOs.  Specifically,  NYSE  Area  Rules 
9.18(a)  and  (b)  prohibit  OTP  Firms  and 
OTP  Holders  from  accepting  a  customer 
order  to  purchase  or  write  an  option, 
including  on  a  cash-settled  FCO,  unless 
such  customer’s  account  has  been 
approved  in  writing  by  a  designated 
Registered  Options  Principal. 
Additionally,  NYSE  Area’s  Rule  9.18(c) 
regarding  suitability  is  designed  to 
ensure  that  options,  including  cash- 
settled  FCOs,  are  only  sold  to  customers 
capable  of  evaluating  and  bearing  the 
risks  associated  with  trading  in  this 
instrument.  Further,  NYSE  Area  Rule 
9.18(e)  permits  OTP  Firms  or  OTP 
Holders  to  exercise  discretionary  power 
with  respect  to  trading  options, 
including  trading  cash-settled  FCOs,  in 
a  customer’s  account  only  if  the  OTP 
Firm  or  OTP  Holder  has  received  prior 
written  authorization  from  the  customer 
and  the  account  had  been  accepted  in 
writing  by  a  designated  Registered 
Options  Principal.  NYSE  Area  Rule 
9.18(e)  also  requires  designated 
Registered  Options  Principals  or 
Representatives  of  an  OTP  Firm  or  OTP 
Holder  to  approve  and  initial  each 
discretionary  order,  including 
discretionary  orders  for  cash-settled 
FCOs,  on  the  day  the  discretionary  order 


is  entered.  Finally-,  NYSE  Area  Rule 
9.18(d),  Supervision  of  Accounts,  Rule 
9.18(f),  Confirmation,  and  Rule  9.18(g), 
Delivery  of  Current  Options  Disclosure 
Documents  and  Prospectus,  will  also 
apply  to  trading  in  FCOs. 

As  previously  noted,  the  Exchange 
represents  that  it  has  an  adequate 
surveillance  program  in  place  for  FCOs, 
and  intends  to  apply  the  same  program 
procedures  that  it  applies  to  the 
Exchange’s  index  options.  The 
Exchange  is  also  a  member  of  the 
Intermarket  Surveillance  Group  (“ISG”), 
and  may  obtain  trading  information  via 
the  ISG  from  other  exchanges  who  are 
members  or  affiliates  of  the  ISG.  The 
members  of  the  ISG  include  all  of  the 
U.S.  registered  stock  and  options 
markets.  The  ISG  members  work 
together  to  coordinate  surveillance  and 
investigative  information  sharing  in  the 
stock  and  options  markets.  In  addition, 
the  major  futures  exchanges  are 
affiliated  members  of  the  ISG,  which 
allows  for  the  sharing  of  surveillance 
information  for  potential  intermarket 
trading  abuses.  Specifically,  NYSE  Area 
can  obtain  such  information  from  the 
Chicago  Mercantile  Exchange  (“CME”) 
in  connection  with  futures  trading  on 
that  exchange. 

Finally,  the  Exchange  represents  that 
it  has  the  necessary  systems  capacity  to 
support  new  options  series  that  will 
result  from  the  introduction  of  cash- 
settled  FCOs. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act, 
in  that  it  is  designed  to  promote  just  ancf 
equitable  principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


‘^CME  is  an  affiliate  member  of  ISG. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
does  not:  (i)  Significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  impose  any  significant 
burden  on  competition;  and  (iii)  become 
operative  for  30  days  after  the  date  of 
this  filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest,  the  proposed  rule 
change  has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
Rule  19b-4(f)(6)  thereunder. 

A  proposed  rule  change  filed 
pursuant  to  Rule  19b-4(f)(6)  under  the 
Act  normally  does  not  become  operative 
for  30  days  after  the  date  of  filing. 
However,  Rule  19b— 4(f)(6)(iii)  permits 
the  Commission  to  designate  a  shorter 
time  if  such  action  is  consistent  with -the 
protection  of  investors  and  the  public 
interest.  The  Exchange  has  requested 
that  the  Commission  waive  the  30-day 
operative  delay.  The  Commission 
believes  that  waiving  the  30-day 
operative  delay  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  The  Commission  notes  that  it 
has  approved  substantially  similar  rules 
for  the  listing  and  trading  of  FCOs  on 
the  ISE  and  NYSE  Area’s  proposal  raises 
no  new  regulatory  issues. 2" 

Accordingly,  the  Commission 
designates  that  the  proposed  rule 
change  become  operative 
immediately.-’ 

At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV’.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 


’“IS  U.S.C.  78s{b)(3)(A). 

17  CFR  24O.19b-4(0(6).  In  addition.  Rule  19b- 
4(f)(6)(iii)  under  the  Act  requires  that  a  self¬ 
regulator)’  organization  submit  to  the  Commission 
written  notice  of  its  intent  to  file  the  proposed  rule 
change,  along  with  a  brief  description  and  text  of 
the  proposed  rule  change,  at  least  five  business  days 
prior  to  the  date  of  filing  of  the  proposed  rule 
change,  or  such  shorter  time  as  designated  by  the 
Commission.  The  Exchange  has  satisfied  this  notice 
requirement. 

17  CFR  240.19b-4(f)(6)(iii). 

See  supra  note  5. 

-’  For  the  purposes  only  of  waiving  the  30-day 
operative  delay,  the  Commission  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  See  15  U.S.C.  78c(fl. 
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arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  ruie- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSEArca— 2008-109  on 
the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR  SR-NYSEArca-2008-109. 
This  file  number  should  be  included  on 
the  subject  line  if  e-mail  is  used.  To  help 
the  Commission  process  and  review 
your  comments  more  efficiently,  please 
use  only  one  method.  The  Commission 
will  post  all  comments  on  the 
Commission’s  Internet  Web  site  (http:// 
www.sec.gov/rules/sro.shtmI).  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  the  filing  also  will  be  available 
for  inspection  and  copying  at  the 
principal  office  of  the  self-regulatory 
organization.  All  comments  received 
will  be  posted  without  change;  the 
Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR- 
NYSEArca-2008-109  and  should  be 
submitted  on  or  before  November  14, 
2008. 


For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.^2 
Florence  E.  Hannon, 

Acting  Secretary. 

[FR  Doc.  E8-25373  Filed  10-23-08;  8:45  am] 
BILUNG  CODE  8011-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  6415] 

Rescission  of  Determination 
Regarding  North  Korea 

In  accordance^with  section  6(j)  of  the 
Export  Administration  Act  of  1979  (50 
U.S.C.  App.  2405(j)),  and  as  continued 
in  effect  by  Executive  Order  13222  of 
August  17,  2001, 1  hereby  rescind  the 
Determination  of  January  20,  1988, 
regarding  North  Korea.  This  action  is 
based  upon  the  considerations 
contained  in  the  memorandum 
accompanying  the  Presidential  Report  of 
June  26,  2008,  regarding  North  Korea. 

This  rescission  shall  also  satisfy  the 
provisions  of  section  620A(c)  of  the 
Foreign  Assistance  Act  of  1961,  Public 
Law  87-195,  as  amended  (22  U.S.C. 
2371(c)),  and  section  40(f)  of  the  Arms 
Export  Control  Act,  Public  Law  90—629, 
as  amended  (22  U.S.C.  2780(f)). 

Dated:  October  11,  2008. 

Condoleezza  Rice, 

Secretary  of  State,  Department  of  State. 

[FR  Doc.  E8-25412  Filed  10-23-08;  8:45  am] 
BILLING  CODE  47ia-3D-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Request  Revision 
From  the  Office  of  Management  and 
Budget  of  a  Currently  Approved 
Information  Collection  Activity, 

Request  for  Comments;  Part  65, 
Certification;  Airmen  Other  Than  Flight 
Crewmembers,  Subpart  C,  Aircraft 
Dispatchers  and  App.  A  Aircraft 
Dispatcher  Courses 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION;  Notice  and  request  for 
comments. 

SUMMARY:  The  FAA  invites  public 
comments  about  our  intention  to  request 
the  Office  of  Management  and  Budget 
(OMB)  to  approve  a  current  information 
collection.  The  respondents  to  this 
information  collection  are  FAR  Part  135 
and  Part  121  operators.  The  FAA  will 


2-  17  CFR  200.30-3(a)(12). 


use  the  information  to  ensure 
compliance  and  adherence  to  the 
regulations. 

DATES:  Please  submit  comments  by 
December  23,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carla  Mauney  on  (202)  267-9895,  or  by 
e-mail  at:  Carla.Mauney@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Part  65,  Certification:  Airmen 
other  than  flight  Crewmembers,  Subpart 
C,  Aircraft  Dispatchers  and  App.  A 
Aircraft  Dispatcher  Courses. 

Type  of  Request:  Extension  without 
change  of  an  approved  collection. 

OMB  Control  Number:  2120-0648. 

Form(s):  There  are  no  FAA  forms 
associated  with  this  collection. 

Affected  Public:  A  total  of  36 
Respondents. 

Frequency:  The  information  is 
collected  on  occasion. 

Estimated  Average  Burden  Per 
Response:  Approximately  57  hours  per 
response. 

Estimated  Annual  Burden  Hours:  An 
estimated  4,679  hours  annually. 

Abstract:  The  respondents  to  this 
information  collection  are  FAR  Part  135 
and  Part  121  operators.  The  FAA  will 
use  the  information  to  ensure 
compliance  and  adherence  to  the 
regulations. 

Send  comments  to  the  FAA  at  the 
following  address:  Ms.  Carla  Mauney, 
Room  712,  Federal  Aviation 
Administration,  IT  Enterprises  Business 
Services  Division,  AES-200,  800 
Independence  Ave.,  SW.,  Washington, 
DC  20591. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department’s  estimates  of  the 
burden  of  the  proposed  information 
collection;  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  October  10, 
2008. 

Carla  Mauney, 

FAA  Information  Collection  Clearance 
Officer,  IT  Enterprises  Business  Services 
Division,  AES-200. 

[FR  Doc.  E8-25043  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4910-13-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Request  Revision 
From  the  Office  of  Management  and 
Budget  of  a  Currently  Approved 
Information  Collection  Activity, 

Request  for  Comments;  Financial 
Responsibility  Requirements  for 
Licensed  Reentry  Activities 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  FAA  invites  public 
comments  about  our  intention  to  request 
the  Office  of  Management  and  Budget 
(OMB)  to  approve  a  current  information 
collection.  Information  to  be  collected 
supports  FAA  in  determining  the 
amount  of  required  liability  insurance 
for  a  reentry  operator  after  examining 
the  risk  associated  with  a  reentry 
vehicle,  its  operational  capabilities,  and 
its  designated  reentry  site. 

DATES:  Please  submit  comments  by 
December  23,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carla  Mauney  on  (202)  267-9895,  or  by 
e-mail  at:  Carla.Mauney@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Financial  Responsibility 
Requirements  for  Licensed  Reentry 
Activities. 

Type  of  Request:  Extension  w'ithout 
change  of  an  approved  collection. 

OMB  Control  Number:  2120-0649. 

Forms(s):  There  are  no  FAA  forms 
associated  with  this  collection. 

Affected  Public:  A  total  of  3 
Respondents. 

Frequency:  The  information  is 
collected  on  occasion. 

Estimated  Average  Burden  Per 
Response:  Approximately  300  hours  per 
response. 

Estimated  Annual  Burden  Hours:  An 
estimated  900  hours  annually. 

Abstract:  Information  to  be  collected 
supports  FAA  in  determining  the 
amount  of  required  liability  insurance 
for  a  reentry  operator  after  examining 
the  risk  associated  with  a  reentry' 
vehicle,  its  operational  capabilities,  and 
its  designated  reentry  site. 

ADDRESSES:  Send  comments  to  the  FAA 
at  the  following  address:  Ms.  Carla 
Mauney,  Room  712,  Federal  Aviation 
Administration,  IT  Enterprises  Business 
Services  Division,  AES-200,  800 
Independence  Ave.,  SW.,  Washington, 
DC  20591. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department’s  estimates  of  the 
burden  of  the  proposed  information 
collection;  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  October  10, 
2008. 

Carla  Mauney, 

FAA  Information  Collection  Clearance 
Officer,  IT  Enterprises  Business  Services 
Division  AES-200. 

[FR  Doc.  E8-25042  Filed  10-23-08;  8:45  am] 
BILLING  CODE  49ia-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Request  Revision 
From  the  Office  of  Management  and 
Budget  of  a  Currently  Approved 
Information  Coilection  Activity, 

Request  for  Comments;  Training  and 
Qualification  Requirements  for  Check 
Airmen  and  Fiight  Instructors 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  FAA  invites  public 
comments  about  our  intention  to  request 
the  Office  of  Management  and  Budget 
(OMB)  to  approve  a  current  information 
collection.  The  rule  allows  experienced 
pilots  who  would  otherwise  qualify  as 
flight  instructors  or  check  airmen,  but 
who  are  not  eligible  to  hold  the  requisite 
medical  certificate,  to  perform  flight 
instructor  or  check  airmen  functions  in  • 
a  simulator. 

DATES:  Please  submit  comments  by 
December  23,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carla  Mauney  on  (202)  267-9895,  or  by 
e-mail  at:  Carla.Mauney@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Training  and  Qualification 
Requirements  for  Check  Airmen  and 
Flight  Instructors. 

Type  of  Request:  Extension  without 
change  of  an  approved  collection. 

OMB  Control  Number:  2120-0600. 
Form/s).- There  cire  no  FAA  forms 
associated  with  this  collection. 

Affected  Public:  A  total  of  3,000 
Respondents. 


Frequency:  The  infonnation  is 
collected  on  occasion. 

Estimated  Average  Burden  Per 
Response;  Approximately  15  seconds 
per  response. 

Estimated  Annual  Burden  Hours:  An 
estimated  13  hours  annually. 

Abstract:  The  rule  allows  experienced 
pilots  who  would  otherwise  qualify  as 
flight  instructors  or  check  airmen,  but 
who  are  not  eligible  to  hold  the  requisite 
medical  certificate,  to  perform  flight 
instructor  or  check  airmen  functions  in 
a  simulator. 

ADDRESSES:  Send  comments  to  the  FAA 
at  the  following  address:  Ms.  Carla 
Mauney,  Room  712,  Federal  Aviation 
Administration,  IT  Enterprises  Business 
Services  Division,  AES-200,  800 
Independence  Ave.,  SW.,  Washington, 
DC  20591. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility:  the  accuracy  of 
the  Department’s  estimates  of  the 
burden  of  the  proposed  information 
collection:  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  Octobir  10, 
2008. 

Carla  Mauney, 

FAA  Information  Collection  Clearance 
Officer,  IT  Enterprises  Business  Services 
Division,  AES-200. 

[FR  Doc.  E8-25041  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
07-12-C-00-MDW  To  impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Chicago  Midway 
International  Airport,  Chicago,  IL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Intent  to  Rule  on 
Applications. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
applications  to  impose  and  use  the 
revenue  from  a  PFC  at  Chicago  Midway 
International  Airport  under  the 
provisions  of  the  49  U.S.C.  40117  and 
Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  158). 
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DATES:  Comments  must  be  received  on 
or  before  November  24,  2008. 

ADDRESSES:  Comments  on  the 
applications  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  James  C.  Keefer,  Federal 
Aviation  Administration,  Manager, 
Chicago  Airports  District  Office,  2300  E. 
Devon,  Room  320,  Des  Plaines,  Illinois 
60018. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Richard  L. 
Rodriguez,  Commissioner  of  the  City  of 
Chicago  Department  of  Aviation  at  the 
following  address:  Chicago  O’Hare 
International  Airport,  10510  West 
Zemke  Road,  P.O.  Box  66142,  Chicago, 
Illinois  60666. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Chicago  Department  of  Aviation  under 
section  158.23  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jcunes  G.  Keefer,  Federal  Aviation 
Administration,  Manager,  Chicago 
Airports  District  Office,  2300  E.  Devon, 
Room  320,  Des  Plaines,  Illinois  60018, 
(847)  294-7336. 

Review  of  Applications:  Any  person 
may  inspect  the  applications  in  person 
at  the  Chicago  Airports  District  Office, 
2300  E.  Devon,  Room  320,  Des  Plaines, 
Illinois  60018.  Please  call  (847)  294- 
7336  to  set  up  an  appointment.  In 
addition,  any  person  may,  upon  request, 
inspect  the  applications,  notice  and 
other  documents  germane  to  the 
application  in  person  at  the  City  pf 
Chicago  Department  of  Aviation,  10510 
West  Zemke  Road,  Chicago,  Illinois 
60666.  Please  contact  Michael  Zonsius 
at  (773)  686-3433  to  set  up  an 
appointment. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

proposes  to  rule  and  invites  public 
comment  on  the  applications  to  impose 
and  use  the  revenue  from  a  PFC  at 
Chicago  Midway  International  Airport 
under  the  provisions  of  the  49  U.S.C. 
40117  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  October  19,  2006,  the  City  of 
Chicago  Department  of  Aviation 
submitted  an  application  to  impose  and 
use  revenues  from  a  PFC  at  Chicago 
Midway  Airport. 

On  December  7,  2006,  the  FAA 
determined  that  the  applications  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  City  of  Chicago 
Department  of  Aviation  were  not 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  City  of  Chicago  supplemented 
this  information  on  October  14,  2008. 
The  FAA  will  approve  or  disapprove  the 


applications,  in  whole  or  in  part,  no 
later  than  February  11,  2009. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  application  number:  07-12-C- 
00-MDW. 

Proposed  charge  effective  date: 

August  1,  2038. 

Proposed  charge  expiration  date: 
March  1,  2055. 

Level  of  the  proposed  PFC:  $3.00. 
Total  estimated  PFC  revenue:  $ 
85,224,519. 

Level  of  the  Proposed  PFC:  $4.50 
Total  estimated  PFC  revenue: 
$668,772,121. 

Brief  description  of  proposed 
project(s):  Residential  Soundproofing 
(2005-2011),  Cyclical  Airfield 
Rehabilitation,  EDS  In-line  Baggage 
System,  Concourse  A  Infill,  School 
Soundproofing,  North  Security  Hall 
Expansion,  Vehicle  Acquisitions  and 
Land  Acquisition — Runway  Protection 
Zone. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  taxi. 

Issued  in  Des  Plaines,  Illinois,  on  October 
16,  2008. 

Elliott  Black, 

Manager,  Planning/Programming  Branch, 
Airports  Division,  Great  Lakes  Region. 

[FR  Doc.  E8-25231  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Receipt  of  Noise  Compatibility 
Program  and  Request  for  Review; 
Guifport-Biloxi  International  Airport, 
Gulfport,  MS 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  that  it 
is  reviewing  a  proposed  amendment  to 
the  Noise  Compatibility  Program  that 
was  submitted  for  Gulfport  Biloxi 
International  Airport  under  the 
provisions  of  49  U.S.C.  47504  et  seq. 

(the  Aviation  Safety  and  Noise 
Abatement  Act  hereinafter  referred  to  as 
“the  Act”)  and  14  CFR  Part  150  by  the 
Gulfport  Biloxi  Regional  Airport 
Authority.  This  program  was  submitted 
subsequent  to  a  determination  by  FAA 
that  the  associated  Noise  Exposure 
Maps  submitted  under  14  CFR  Part  150 
for  Gulfport  Biloxi  International  Airport 
were  in  compliance  with  applicable 
requirements  effective  February  26, 
2004,  and  was  published  in  the  Federal 


Register  on  March  5,  2004.  The 
proposed  amendment  to  the  Noise 
Compatibility  Program  will  be  approved 
or  disapproved  on  or  before  April  16, 
2009. 

DATES:  Effective  Date:  The  effective  date 
of  the  start  of  FAA’s  review  of  the 
amendment  to  the  noise  compatibility 
program  is  October  16,  2008.  The  public 
comment  period  ends  December  16, 

2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Schuller,  Federal  Aviation 
Administration,  Jackson  Airports 
District  Office,  100  West  Cross  Street, 
Jackson,  Mississippi  39208,  601  664- 
9883.  Comments  on  the  proposed 
amendment  to  the  noise  compatibility 
program  should  also  be  submitted  to  the 
above  office. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  amendment  to  the 
Noise  Compatibility  Program  for 
Gulfport  Biloxi  International  Airport 
which  will  be  approved  or  disapproved 
on  or  before  April  16,  2009.  This  notice 
also  announces  the  availability  of  this 
amendment  for  public  review  and 
comment. 

An  airport  operator  who  has 
submitted  Noise  Exposure  Maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  the  Act,  may 
submit  a  Noise  Compatibility  Program 
for  FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken  or 
proposes  to  reduce  existing  non¬ 
compatible  uses  and  prevent  the 
introduction  of  additional  non¬ 
compatible  uses. 

The  FAA  previously  approved  the 
Noise  Compatibility  Program  for 
Gulfport  Biloxi  International  Airport. 
The  FAA  has  formally  received  the 
amendment  to  the  Noise  Compatibility 
Program  for  Gulfport  Biloxi 
International  Airport,  effective  on 
October  16,  2008.  The  airport  operator 
has  requested  that  the  FAA  review  this 
material  and  that  the  amended  noise 
mitigation  measures,  to  be  implemented 
jointly  by  the  airport  and  surrounding 
communities,  be  approved  as  an 
amendment  to  the  Noise  Compatibility 
Program  under  section  47504  of  the  Act. 
Preliminary  review  of  the  submitted 
material  indicates  that  the  amendment 
conforms  to  the  requirements  for  the 
submittal  of  Noise  Compatibility 
Programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  days,  will  be 
completed  on  or  before  April  16,  2009. 
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The  FAA’s  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  150,  section  150.33.  The 
primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measures  may  reduce  the  level 
of  aviation  safety  or  create  an  undue 
burden  on  interstate  or  foreign 
commerce,  and  whether  they  are 
reasonably  consistent  with  obtaining  the 
goal  of  reducing  existing  non¬ 
compatible  land  uses  and  preventing  the 
introduction  of  additional  non¬ 
compatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments  relating  to  these  factors,  other 
than  those  properly  addressed  to  local 
land  use  authorities,  will  be  considered 
by  the  FAA  to  the  extent  practicable. 
Copies  of  the  Noise  Exposure  Maps,  the 
FAA’s  evaluation  of  the  maps,  and  the 
proposed  amendment  to  the  Noise 
Compatibility  Program  are  available  for 
examination  at  the  following  location: 
Federal  Aviation  Administration, 
Jackson  Airports  District  Office,  100 
West  Cross  Street,  Suite  B,  Jackson, 
Mississippi  39208. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Jackson,  Mississippi  on  October 
16,  2008. 

Rans  Black, 

Manager,  Jackson  Airports  District  Office. 

[FR  Doc.  E8-25229  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  MAR  AD  2008  0101] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritinae  Administration, 
Department  of  Transportation. 


ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
STONE  JUG. 

SUMMARY:  As  authorized  by  46  U.S.C. 
12121,  the  Secretary  of  Transportation, 
as  represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  MARAD  2008 
0101  at  http://www.reguIations.gov. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines,  in  accordance  with  46 
U.S.C.  12121  and  MARAD’s  regulations 
at  46  CFR  Part  388  (68  FR  23084;  April 
30,  2003),  that  the  issuance  of  the 
waiver  will  have  an  unduly  adverse 
effect  on  a  U.S.-vessel  builder  or  a 
business  that  uses  U.S.-flag  vessels  in 
that  business,  a  waiver  will  not  be 
granted.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter’s  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD’s 
regulations  at  46  CFR  Part  388. 

DATES:  Submit  comments  on  or  before 
November  24,  2008. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD  2008  0101. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 

U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590.  You  may  also 
send  comments  electronically  via  the 
Internet  at  http://www.regulations.gov. 


All  comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m., 

E.T.,  Monday  through  Friday,  except 
federal  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  http:// 
www.reguIations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joann  Spittle,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  1200  New  Jersey 
Avenue,  SE.,  Room  W21-203, 
Washington,  DC  20590.  Telephone  202- 
366-5979. 

SUPPLEMENTARY  INFORMATION: 

As  described  by  the  applicant  the 
intended  service  of  the  vessel  STONE 
JUG  is: 

Intended  Use:  “Charter  Fishing”. 
Geographic  Region:  “Great  Lakes, 
primarily  Lake  Michigan  in  Michigan”. 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’S  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78). 

Dated:  October  16,  2008 
By  order  of  the  Maritime  Administrator. 
Leonard  Sutter, 

Secretary,  Maritime  Administration. 

(FR  Doc.  E8-25385  Filed  10-23-08;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  2,  30,  40,  50,  52,  60,  63, 

70,  71,72,  73,  76,  and  150 

RIN  3150-AH57 

[NRC-2005-0001] 

Protection  of  Safeguards  Information 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  for  the  protection  of 
Safeguards  Information  (SGI)  to  protect 
SGI  from  inadvertent  release  and 
unauthorized  disclosure  which  might 
compromise  .the  security  of  nuclear 
facilities  and  materials.  The 
amendments  modify  the  requirements 
for  the  protection  of  SGI  with  respect  to 
persons,  information,  and  materials 
subject  to  the  regulations,  as  well  as 
those  that  are  not.  These  amendments 
are  within  the  scope  of  Commission 
authority  under  the  Atomic  Energy  Act 
of  1954,  as  amended  (AEA).  The  NRC 
published  a  proposed  rule  on  SGI  on 
February  11,  2005,  and  published  a 
revised  proposed  rule  on  October  31, 
2006,  to  allow  for  public  comment  on 
changes  to  the  proposed  rule  text  made 
for  the  following  reasons:  In  response  to 
public  comments,  to  reflect 
amendments  to  the  AEA  in  the  Energy 
Policy  Act  of  2005  (EPAct),  and  to 
reflect  Commission  Orders  issued  to 
licensees  authorized  to  possess  and 
transfer  items  containing  certain 
quantities  of  radioactive  material.  The 
NRC  is  now  publishing  this  final  rule, 
in  which  the  NRC  is  responding  to  the 
comments  that  have  been  received  and 
is  making  appropriate  changes  to  the 
text  of  the  revised  proposed  rule. 

DATES:  This  rule  is  effective  on  February 
23,  2009.  Licensees  and  other  persons 
subject  to  this  rule  are  required  to 
implement  this  rule  by  February  23, 
2009.  Licensees  required  to  submit  to 
the  NRC  any  changes  to  security  plans 
under  these  regulations  are  required  to  , 
submit  such  changes  to  the  NRC  by  this 
effective  date. 

ADDRESSES:  You  can  access  publicly 
available  documents  related  to  this 
document  using  the  following  methods: 

Federal  e-Rulemaking  Portal:  Go  to 
http://www.reguIations.gov  and  search 
for  documents  filed  under  Docket  ID 
NRC-2005-0001.  Address  questions 
about  NRC  dockets  to  Carol  Gallagher 
301-415-5905;  e-mail 
Carol.  Gallagh  er@nrc.gov. 


NRC’s  Public  Document  Room  (PDR): 
The  public  may  examine  and  have 
copied  for  a  fee,  publicly  available 
documents  at  the  NRC’s  PDR,  Public 
File  Area  01-F21,  One  White  Flint 
North,  11555  Rockville  Pike,  Rockville, 
Maryland. 

NRC’s  Agencywide  Documents  Access 
and  Management  System  (ADAMS): 

Publicly  available  documents  created 
or  received  at  the  NRC  are  available 
electronically  at  the  NRC’s  Electronic 
Reading  Room  at  http://ivwi\'.nrc.gov/ 
reading-rm/ adams.html.  From  this  page, 
the  public  can  gain  entry  into  ADAMS, 
which  provides  text  and  image  files  of 
NRC’s  public  documents.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC’s 
PDR  reference  staff  at  1-800-397—4209, 
301-415—4737,  or  by  e-mail  to 
pdr.resource@nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jason  Zorn.  Attorney,  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
8350,  e-mail  jason.zorn@nrc.gov,  or 
Bernard  Stapleton,  Office  of  Nuclear 
Security  and  Incident  Response, 

Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-2432,  e-mail 
bernard.stapleton@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Need  for  Rule 

III.  Purpose  of  Rulemaking 

IV.  Discussion 

A.  Resolution  of  Public  Comments  on  the 
Revised  Proposed  Rule 

1.  Overview  of  Comments  on  the  Revised 
Proposed  Rule 

2.  Comments  and  Issues,  and  Their 
Resolution  in  the  Final  Rule 

B.  Analysis  of  Changes  Made  in  the  Final 
Rule  to  the  Text  of  the  Revised  Proposed 
Rule 

V.  Criminal  Penalties 

VI.  Agreement  State  Issues 

VII.  Voluntary  Consensus  Standards 

VIII.  F’inding  of  No  Significant  Impact: 
Environmental  Assessment 

IX.  Paperwork  Reduction  Act  Statement 

X.  Regulatory  Analysis 

XI.  Regulatory  Flexibility  Certification 

XII.  Backfit  Analysis 

XIII.  Congressional  Review  Act 

I.  Backgrouiid 

On  February  11,  2005  (70  FR  7196), 
the  NRC  published  a  proposed  rule  to 
amend  10  CFR  parts  2,  30,  40,  50,  52, 
60,  63,  70,  71,  72,  73,  76,  and  150 
governing  the  handling  of  Safeguards 
Information  (SGI)  and  to  create  a  new 
category  of  protected  material. 
Safeguards  Information — Modified 
Handling  (SGI-M).  Subsequently, 


Congress  passed  the  Energy  Policy  Act 
of  2005  (EPAct),  Public  Law  No.  109-58, 
119  Stat.  594.  Section  652  of  the  EPAct 
amended  section  149  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (AEA) 
to  require  fingerprinting,  for  criminal 
history  records  check  purposes,  of  a 
broader  class  of  persons.  Before  the 
EPAct,  the  NRC’s  fingerprinting 
authority  was  limited  to  requiring 
licensees  and  applicants  for  a  license  to 
operate  a  nuclear  power  reactor  under 
10  CFR  part  50  to  fingerprint 
individuals  prior  to  granting  access  to 
SGI.  The  EPAct  expanded  the  NRC’s 
authority  to  require  fingerprinting  of 
individuals  before  granting  them  access 
to  SGI.  Under  the  EPAct,  fingerprinting 
by  the  following  individuals  or  entities 
is  necessary  before  granting  access  to 
SGI:  (1)  Individuals  licensed  or  certified 
to  engage  in  an  activity  subject  to 
regulation  by  the  Commission, 
including  utilization  facilities;  (2) 
Individuals  who  have  filed  an 
application  for  a  license  or  certificate  to 
engage  in  Commission-regulated 
activities;  and  (3)  Individuals  who  have' 
notified  the  Commission  in  writing  of 
an  intent  to  file  an  application  for 
licensing,  certification,  permitting,  or 
approval  of  a  product  or  activity  subject 
to  regulation  by  the  Commission. 

The  EPAct  preserved  the 
Commission’s  authority  in  Section  149 
to  relieve  by  rule  certain  persons  from 
the  fingerprinting,  identification,  and 
criminal  history  records  checks  required 
for  access  to  SGI.  The  Commission 
exercised  that  authority  to  relieve  by 
rule  certain  categories  of  persons  from 
those  requirements,  including  Federal, 
State,  and  local  officials  involved  in 
security  planning  and  incident 
response;  Agreement  State  employees 
who  evaluate  licensee  compliance  with 
NRC-issued  security-related  orders; 
members  of  Congress  who  request  SGI 
as  part  of  their  oversight  function;  and 
certain  foreign  representatives.  These 
exemptions  are  based  on  the 
Commission’s  findings  that  interrupting 
those  individuals’  access  to  SGI  to 
perform  fingerprinting  and  criminal 
history  records  checks  (1)  would  harm 
vital  inspection,  oversight,  planning, 
and  enforcement  functions,  (2)  would 
impair  communications  among  the 
NRC,  its  licensees,  and  first  responders 
in  the  event  of  an  imminent  security 
threat  or  other  emergency,  and  (3)  could 
strain  the  Commission’s  cooperative 
relationships  with  its  international 
counterparts,  and  might  delay  needed 
exchanges  of  information  to  the 
detriment  of  current  security  initiatives 
both  at  home  and  abroad.  The  final  rule 
was  published  in  the  Federal  Register 
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on  June  13,  2006  (71  FR  33989).  That 
final  rule  was  necessary  to  avoid 
disruption  of  the  Commission’s 
information  sharing  activities  during  the 
interim  period  while  the  Commission 
completed  the  overall  revision  of  the 
SGI-related  regulations  in  this 
rulemaking. 

SGI  is  a  special  category  of  sensitive 
unclassified  information  to  he  protected 
from  unauthorized  disclosure  under 
Section  147  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (AEA).  Although  SGI 
is  considered  to  he  sensitive 
unclassified  information,  it  is  handled 
and  protected  more  like  Classified 
National  Security  Information  than  like 
other  sensitive  unclassified  information 
(e.g.,  privacy  and  proprietary 
information).  Part  73,  “Physical 
Protection  of  Plants  and  Materials,”  of 
the  NRC’s  regulations  in  Title  10  of  the 
Code  of  Federal  Regulations  (CFR) 
contains  requirements  for  the  protection 
of  SGI.  Commission  orders  issued  since 
September  11,  2001,  have  also  imposed 
requirements  for  the  designation  and 
protection  of  SGI.  These  requirements 
apply  to  SGI  in  the  hands  of  any  person, 
whether  or  not  a  licensee  of  the 
Commission,  who  produces,  receives,  or 
acquires  SGI.  An  individual’s  access  to 
SGI  requires  both  a  valid  “need  to 
know”  for  the  information  and  an 
authorization  based  on  an  appropriate 
background  check.  Power  reactors, 
certain  research  and  test  reactors,  and 
independent  spent  fuel  storage 
installations  are  examples  of  the 
categories  of  licensees  currently  subject 
to  the  provisions  of  10  CFR  part  73  for 
the  protection  of  SGI.  Examples  of  the 
types  of  information  designated  as  SGI 
include  the  physical  security  plan  for  a 
licensee’s  facility,  the  design  features  of 
a  licensee’s  physical  protection  system, 
and  operational  procedures  for  the 
licensee’s  security  organization. 

The  Commission  has  authority  under 
Section  147  of  the  AEA  to  designate,  by 
regulation  or  order,  other  types  of 
information  as  SGI.  For  example, 

Section  147a.(2)  allows  the  Commission 
to  designate  as  SGI  a  licensee’s  or 
applicant’s  detailed  security  measures 
(including  security  plans,  procedures 
and  equipment)  for  the  physical 
protection  of  source  material  or 
byproduct  material  in  quantities 
determined  by  the  Commission  to  be 
significant  to  the  public  health  and 
safety  or  the  common  defense  and 
security.  The  Commission  has,  by  order, 
imposed  SGI  handling  requirements  on 
certain  categories  of  these  licensees.  An 
example  is  the  November  25,  2003, 


Order  issued  to  certain  materials 
licensees.  ’ 

Violations  of  SGI  handling  and 
protection  requirements,  whether  those 
specified  in  part  73  or  those  imposed  by 
order,  are  subject  to  the  applicable  civil 
and  criminal  sanctions.  Licensee 
employees,  past  or  present,  and  all  other 
persons  who  have  had  access  to  SGI 
have  a  continuing  obligation  to  protect 
SGI  in  order  to  prevent  inadvertent 
release  and  unauthorized  disclosure. 
Information  designated  as  SGI  must  be 
withheld  from  public  disclosure  and 
must  be  physically  controlled  and 
protected.  Protection  requirements 
include  (1)  secure  storage;  (2)  document 
marking;  (3)  restriction  of  access;  (4) 
limited  reproduction;  (5)  protected 
transmission;  and  (6)  Controls  for 
information  processing  on  electronic 
systems. 

Inadequate  protection  of  SGI, 
including  unauthorized  disclosure,  may 
result  in  civil  and/or  criminal  penalties. 
The  AEA  explicitly  provides  in  Section 
147a.  that  “any  person,  whether  or  not 
a  licensee  of  the  Commission,  who 
violates  any  regulations  adopted  under 
this  section  shall  be  subject  to  the  civil 
monetary  penalties  of  Section  234  of 
this  Act,”  Furthermore,  willful  violation 
of  any  regulation  or  order  governing  SGI 
is  a  felony  subject  to  criminal  penalties 
in  the  form  of  fines  or  imprisonment,  or 
both,  as  prescribed  in  Section  223  of  the 
AEA. 

II.  Need  for  Rule 

Changes  in  the  threat  environment 
have  revealed  the  need  to  protect  as  SGI 
additional  types  of  security  information 
held  by  a  broader  group  of  persons, 
including  licensees,  applicants, 
vendors,  and  certificate  holders.  The 
regulations  in  effect  prior  to  this  rule 
did  not  specify  all  of  the  types  of 
information  that  could  be  designated  as 
SGI  and  are  now  recognized  to  be 
significant  to  the  public  health  and 
safety  or  the  common  defense  and 
security.  The  unauthorized  release  of 
this  information  could  result  in  harm  to 
the  public  health  and  safety  and  the 
Nation’s  common  defense  and  security, 
as  well  as  damage  to  the  Nation’s 
critical  infrastructure,  including  nuclear 
power  plants  and  other  facilities  and 


'  This  Order  was  published  in  the  Federal 
Register  as  ‘‘All  Licensees  Authorized  to 
Manufacture  or  Initially  Transfer  Items  Containing 
Radioactive  Material  for  Sale  or  Distribution  and 
Who  Possess  Certain  Radioactive  Material  of 
Concern  and  All  Persons  Who  Obtain  Safeguards 
Information  Described  Herein;  Order  Issued  on 
November  25,  2003,  Imposing  Requirements  for  the 
Protection  of  Certain  Safeguards  Information 
(Effective  Immediately),”  (69  FR  3397;  January  23, 
2004). 


materials  licensed  and  regulated  by  the 
NRC  or  Agreement  States. 

Since  September  11,  2001,  the  NRC 
has  issued  orders  that  have  increased 
the  number  of  licensees  whose  security 
measures  will  be  protected  as  SGI  and 
added  types  of  security  information 
considered  to  be  SGI;  Orders  have  been 
issued  to  power  reactor  licensees,  fuel 
cycle  facility  licensees,  certain  source 
material  licensees,  and  certain 
byproduct  material  licensees.  Some  of 
the  orders  expanded  the  types  of 
information  to  be  protected  by  licensees 
whcf  already  have  an  SGI  protection 
program,  such  as  nuclear  power  reactor 
licensees.  Other  orders  were  issued  to 
licensees  that  have  not  previously  been 
subject  to  SGI  protection  requirements 
in  the  regulations,  such  as  certain 
licensees  authorized  to  manufacture  or 
initially  transfer  items  containing 
radioactive  material. ^  Some  orders 
imposed  a  new  designation:  Safeguards 
Information-Modified  Handling  (SGI- 
M). 

SGI-M  refers  to  SGI  with  handling 
requirements  that  are  modified 
somewhat  due  to  the  lower  risk  posed 
by  unauthorized  disclosure  of  the 
information.  The  SGI-M  protection 
requirements  apply  to  certain  security- 
related  information  regarding  quantities 
of  source,  byproduct,  and  special 
nuclear  materials  for  which  the  harm 
caused  by  unauthorized  disclosure  of 
information  would  be  less  than  that  for 
other  SGI. 

Some  of  the  requirements  imposed  by 
orders  that  have  increased  the  types  of 
information  to  be  considered  SGI  are  not 
covered  by  the  current  regulations. 
Although  new  SGI  requirements  could 
continue  to  be  imposed  through  the 
issuance  of  orders,  the  regulations 
would  not  reflect  current  Commission 
SGI  policy  and/or  requirements. 

III.  Purpose  of  Rulemaking 

NRC  staff  review  of  the  SGI  regulatory 
program  indicates  that  changes  in  the 
regulations  are  needed  to  address  issues 
such  as  access  to  SGI,  types  of  security 
information  to  be  protected,  and 
handling  and  storage  requirements. 

This  rulemaking  will: 

(1)  Revise  the  definition  of  “need  to 
know”  in  10  GFR  73.2; 

(2)  Implement  expanded 
fingerprinting  and  criminal  history 
records  check  procedures  for  broader 
categories  of  individuals  who  will  have 
access  to  SGI  unless  exempt  from  those 
requirements; 

(^3)  Implement  a  requirement  for 
background  checks  to  determine 
trustworthiness  and  reliability  for 


2  See  Order  (69  FR  3397;  January  23,  2004). 
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individuals  who  will  have  access  to  SGI 
unless  exempt  from  those  requirements; 

(4)  Implement  generally  applicable 
requirements  for  SGI  that  are  similar  to 
requirements  imposed  by  the  orders; 

(5)  Expemd  the  scope  of  part  73  to 
include  additional  categories  of 
licensees  (e.g.,  source  and  byproduct 
material  licensees,  research  and  test 
reactors  not  previously  covered,  and 
fuel  cycle  facilities  not  previously 
covered).  As  expanded,  vendors, 
applicants  and  certificate  holders  are 
also  within  the  scope  of  the  rule; 

(6)  Expand  the  types  of  security  - 
information  covered  by  the  definition  of 
SGI  in  §  73.2  and  the  information 
categories  described  in  §§  73.22  and 
73.23  to  include  detailed  security 
measures  for  the  physical  protection  of 
byproduct,  source,  and  special  nuclear 
material;  emergency  planning  scenarios 
cmd  implementing  procedures; 
uncorrected  vulnerabilities  or 
weaknesses  in  a  security  system;  and 
certain  training  and  qualification 
information; 

(7)  Clarify  requirements  for  obtaining 
access  to  SGI  in  the  context  of 
adjudications  and  clarify  the  appeal 
procedures  available; 

(8)  Modify  the  original  proposed  rule 
to  align  it  with  the  final  rule  in  10  CFR 
73.59  granting  relief  from  the 
fingerprinting,  identification  and 
criminal  history  records  checks  and 
background  checks  for  designated 
categories  of  individuals;  and 

(9)  Modify  10  CFR  73.59  to  make  it 
consistent  with  the  language  and 
structure  of  the  proposed  SGI  rule. 

In  the  development  of  the  rule,  a 
graded  approach,  based  on  the  risks  and 
consequences  of  information  disclosure, 
was  used  to  determine  which  category 
of  licensee  or  type  of  information  would 
be  subject  to  certain  protection 
requirements.  This  graded  approach  was 
applied  to  issues  such  as  the  type  of 
information  to  be  protected,  the  classes 
of  licensees  subject  to  the  rule,  and  the 
level  of  handling  requirements 
necessary  for  the  various  licensees.  For 
example,  the  graded  approach  allows 
certain  licensees  to  employ  the 
modified-handling  procedures 
introduced  in  recent  orders  and  now  set 
forth  in  the  SGI-M  provisions  of  this 
final  rule. 

The  requirements  set  forth  in  this 
final  rule  are  the  minimum  restrictions 
the  Commission  finds  necessary  to 
protect  SGI  against  inadvertent  release 
or  unauthorized  disclosure  which  might 
compromise  the  health  and  safety  of  the 
public  or  the  common  defense  and 
security.  The  final  rule  covers  those 
facilities  and  materials  the  Commission 
has  already  determined  need  to  be 


protected  against  theft  or  sabotage.  The 
categories  of  information  constituting 
SGI  relate  to  the  types  of  facilities  and 
the  quantities  of  special  nuclear 
material,  source  material  and  byproduct 
material  determined  by  the  Commission 
to  be  significant  and  therefore  subject  to 
protection  against  unauthorized 
disclosure  pursuant  to  Section  147  of 
the  AEA.  Unauthorized  release  of  SGI 
could  reduce  the  deterrence  value  of 
systems  and  measures  used  to  protect 
nuclear  facilities  and  materials  and 
allow  for  the  possible  compromise  of 
those  facilities  and  materials.  Such 
disclosures  could  also  facilitate  advance 
planning  by  an  adversary  intent  on 
committing  acts  of  theft  or  sabotage 
against  the  facilities  and  materials 
within  the  scope  of  this  rule.  Further, 
the  Commission  has  determined, 
pursuant  to  Section  147a. (3)(B)  of  the 
AEA,  that  the  unauthorized  disclosure 
of  SGI  could  reasonably  be  expected  to 
have  a  significant  adverse  effect  on  the 
health  and  safety  of  the  public  or  the 
common  defense  and  security  by 
significantly  increasing  the  likelihood  of 
theft,  diversion,  or  sabotage  of  nuclear 
material  or  a  facility. 

IV.  Discussion 

A.  Resolution  of  Public  Comments  on 
the  Revised  Proposed  Rule 

1.  Overview  of  Comments  on  the 
Revised  Proposed  Rule 

On  February  11,  2005  (70  FR  7196), 
the  Commission  published  a  proposed 
rule  and  requested  public  comments. 

On  October  31,  2006  (71  FR  64004),  the 
Commission  published  a  revised  version 
of  the  proposed  rule  that  responded  to 
comments  on  the  original  proposed  rule. 
The  revised  proposed  rule  also  solicited 
comments  on  changes  and  additions  to 
the  original  proposed  rule  by  January  2, 
2007.  In  addition  to  this  general 
solicitation  for  comments,  the  revised 
proposed  rule  (71  FR  64051)  solicited 
specific  public  comment  on  the 
appropriateness  of  the  exemptions  in 
the  revised  provisions  in  10  CFR  73.59, 
as  they  apply  to  various  categories  of 
individuals.  The  specified  categories  of 
individuals  are  exempt  from  the 
background  check  requirements 
(including  fingerprinting  for  a  criminal 
history  records  check)  for  access  to  SGI. 

Ten  comment  letters  were  received. 
Copies  of  those  letters  are  available  for 
public  inspection  and  copying  for  a  fee 
at  the  NRG  Public  Document  Room, 
11555  Rockville  Pike,  Rockville, 
Maryland,  or  on  the  NRC’s  Agencywide 
Documents  Access  and  Management 
System,  available  online  at:  http:// 
www.nrc.gov/reading-rm/adams/web- 
based.html. 


Two  comment  letters  were  from 
agreement  states,  six  comment  letters 
were  from  industry,  one  comment  letter 
was  from  a  university  with  a  research 
reactor,  and  one  comment  letter  was 
from  an  individual.  The  comment  letters 
provided  various  points  of  view  and 
suggestions  for  clarifications,  additions 
and  deletions.  Also,  although 
commenters  did  not  refer  to  the  request 
for  specific  comment,  the  Commission 
received  two  comments  on  §  73.59. 
Responses  to  the  comments  are  set  forth 
below. 

2.  Comments  and  Issues,  and  Their 
Resolution  in  the  Final  Rule 

General  Issues. 

Information  in  Licenses. 

Comment:  A  commenter  states  that 
although  not  referenced,  information 
about  the  types  and  quantities  of 
material  listed  on  a  license  in  some 
cases  should  be  considered  SGI  when 
the  license  contains  nuclides  and 
quantities  of  concern.  The  commenter 
also  states  that  licensees  transferring 
material  to  another  licensee  must  obtain 
a  copy  of  the  recipient’s  license  so  this 
information  is  easily  available  and  in 
many  cases  publicly  available. 

According  to  this  commenter,  this  issue 
needs  to  be  reviewed  by  NRG  and  state 
agencies  to  assure  the  appropriate  level 
of  security  is  given  to  standard  licensing 
documents. 

Response:  Under  existing  regulations 
and  practice,  licensing  documents  are 
reviewed  to  determine  if  they  contain 
any  information  which  constitutes  SGI 
or  other  information  which  warrants 
protection  from  unauthorized 
disclosure.  Generally  speaking, 
information  on  possession  limits  for 
radionuclides  does  not  meet  the 
definition  of  SGI.  This  information, 
although  not  categorized  as  SGI,  may  be 
withheld  from  public  disclosure  if 
disclosure  of  the  information  could  raise 
security  concerns.  For  example,  in  some 
contexts,  information  on  actual 
quantities  possessed  in  relation  to 
possession  limits  could  raise  security 
concerns.  Prior  to  transferring  material 
to  another  licensee,  verification  that  the 
licensee  is  authorized  to  receive  the 
material  is  required  by  one  of  the 
methods  provided  in  §  30.41(d)  or  in 
Commission  orders. 

Interaction  with  other  regulations. 

Comment:  Another  commenter  asserts 
that  the  proposed  rule  conflicts  with  the 
requirements  of  49  CFR  part  15,  the 
Department  of  Transportation  (DOT) 
regulations  regarding  the  protection  of 
information  associated  with  the 
transportation  of  certain  types  and 
quantities  of  radioactive  materials.  The 
commenter  further  believes  that  this 
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will  result  in  licensees  transporting 
nuclear  materials  having  to  contend 
with  two  separate  information 
protection  regulations  for  the  same 
information.  The  commenter  urges  the 
NRC  and  the  DOT  to  develop  a 
coordinated  rulemaking  regarding  this 
issue. 

Response:  This  comment  was  made 
on  the  previous  proposed  rule  and  a 
response  was  provided  at  71  FR  64024. 
The  commenter  has  not  provided  any 
new  information,  and  the  Commission 
continues  to  conclude  that  the  NRC’s 
regulations  are  not  in  conflict  with  the 
DOT  regulations.  Security  plans 
required  by  the  NRC  can  be  developed 
so  that  they  also  comply  with  DOT 
requirements. 

Implementation  period  for  the  rule. 

Comment:  Some  commenters  believe 
that  the  implementation  period  of  90 
days  after  publication  of  the  rule  is  too 
short.  One  commenter  asserts  that 
gaseous  diffusion  plant  licensees  will 
need  to  review  existing. security  plans 
that  integrate  protective  measures  for 
special  nuclear  material,  classified 
material  and  other  security  interest 
areas  against  existing  classification 
guidance  and  SGI  designation  guidance 
to  ensure  that  information  is  properly 
designated  and  marked.  A  commenter 
believes  that  for  information  subject  to 
multiple,  overlapping  protection 
programs,  the  90-day  implementation 
period  is  not  sufficient.  The  commenters 
believe  that  at  least  one  year  should  be 
provided  for  implementation  for  power 
reactors  and  other  licensee  sites. 

Response:  Although  many  of  the 
requirements  in  the  rule  for  the 
designation  and  handling  of  SGI  are 
similar  to  the  requirements  in  orders 
issued  by  the  Commission  since 
September  11,  2001,  some  licensees  are 
subject  to  new  requirements  in  the  rule. 
For  example,  some  security  orders  have 
required  licensees  to  conduct  a  criminal 
history  records  check  prior  to  granting 
an  individual  access  to  SGI,  but  have 
not  imposed  the  other  elements  of  a 
background  check  (at  a  minimum,  an 
individual’s  employment  history, 
education,  and  personal  references). 
Unless  one  of  the  exemptions  from  the 
background  check  requirement  in 
§  73.59  applies,  licensees  will  be 
obligated  to  perform  a  background 
check  consisting  of  all  of  its  elements 
for  access  to  SGI.  In  order  to  allow 
sufficient  time  for  licensees  to 
implement  this  new  requirement  and 
any  others  to  which  a  licensee  may  be 
subject,  the  Commission  is  extending 
the  time  period  for  the  implementation 
of  the  final  rule  from  90  days  to  120 
days.  The  Commission  does  not, 
however,  believe  that  an 


implementation  period  of  at  least  one 
year  is  needed. 

Section-Specific  Comments: 

Part  2:  Rules  of  Practice  for  Domestic 
Licensing  Proceedings  and  Issuance  of 
Orders. 

Comments  concerning  burdens  on  the 
parties  to  an  NRC  adjudication. 

Comment:  An  agreement  state 
commenter  predicts  that  interveners  in 
an  adjudication  will  over-designate  the 
material  they  create  as  SGI  because  of 
the  potential  threat  of  civil  and  criminal 
penalties  for  unauthorized  disclosure  of 
SGI  documents.  The  commenter  also 
believes  that  it  is  too  burdensome  for 
intervenors  to  determine  whether  the 
engineering  and  safety  analyses  they 
generate  to  support  a  contention  are 
SGI.  The  commenter  believes  that  in 
light  of  the  above  difficulties,  parties 
should  be  allowed  to  file  documents 
marked  “may  contain  safeguards 
information,”  which  would  be  treated  as 
SGI  pending  a  determination  by  NRC 
staff  members  not  involved  in  the 
adjudicatory  proceeding.  Although  it  is 
not  entirely  clear  from  the  comment 
letter,  the  commenter  might  also  be 
requesting  that  intervenors  not  be 
potentially  subject  to  criminal  and  civil 
penalties  for  violating  SGI  requirements. 

Response:  In  response  to  a  comment 
on  the  first  proposed  rule,  the 
Commission  acknowledged  that  there  is 
a  tendency  to  “err  on  the  safe  side”  in 
making  SGI  designations,  and  stated 
that  it  might  make  appropriate  changes 
if  over-designating  documents  as  SGI 
arises  as  a  problem  in  practice.  (71  FR 
64020-64021).  Eliminating  criminal  and 
civil  sanctions  for  violating  SGI 
requirements,  however,  would  not  be 
among  these  appropriate  changes.  The 
Commission  believes  that  criminal  and 
civil  sanctions  serve  a  worthwhile 
purpose  in  securing  compliance  with 
SGI  provisions,  and  that  these  sanctions 
should  apply  equally  to  all  parties.  The 
AEA  explicitly  authorizes  criminal 
sanctions  for  willful  violations  of  SGI 
provisions.  See  42  U.S.C.  2167  and 
2273. 

The  Commission  does  not  accept  the 
commenter’s  suggestion  to  allow  parties 
to  mark  pleadings  as  possibly 
containing  SGI  awaiting  a  determination 
by  the  NRC  staff;  the  Commission  thinks 
it  fair  that  parties  be  responsible  for 
determining  whether  the  analyses  they 
generate  contain  SGI.  The  commenter’s 
suggestion,  if  implemented,  would 
allow  parties  to  file  documents  labeled 
“may  contain  Safeguards  Information” 
without  doing  a  careful  analysis.  The 
potential  for  over-designating  SGI 
would  be  much  greater  under  the 
commenter’s  suggested  regime  than 
under  the  rule  as  proposed.  Until  the 


NRC  staff  review  was  complete,  there 
would  likely  be  a  much  larger  number 
of  documents  subject  to  SGI  handling 
than  would  be  the  case  under  the 
proposed  rule.  If  a  party  needs 
assistance,  however,  in  determining 
whether  the  materials  it  creates  contain 
SGI,  the  staff  will  be  available  to 
provide  advice  if  requested. 

Comment:  An  agreement  state 
commenter  asserts  that  proposed 
§  73.22(h)  allows  the  decontrol  of  SGI- 
marked  documents  only  by,  or  with  the 
approval  of,  the  NRC,  and  suggests  that 
a  mechanism  be  established  allowing 
intervenors  to  request  the  NRC  staff  to 
decontrol  documents,  or  portions 
thereof.  The  commenter  believes  that 
such  a  process  would  benefit 
intervenors  by  removing  from  them  the 
burden  of  having  to  control  and  store  a 
large  mass  of  documents  as  SGI.  The 
commenter  states  that  destruction  might 
not  be  a  viable  option  for  an  intervenor 
to  reduce  its  burdens  because  of  that 
intervenor’s  internal  document 
retention  procedures. 

Response:  Contrary'  to  the 
commenter’s  understanding,  §  73.22(h) 
allows  an  SGI  document  to  be 
decontrolled  in  consultation  with  the 
person  or  organization  making  the 
original  SGI  determination,  as  well  as  by 
the  NRC  or  with  the  NRC’s  approval. 

The  language  of  73.22(h)  and  73.23(h) 
has  been  modified  to  make  this  intent 
clear.  If  an  intervenor  no  longer  believes 
a  document  to  contain  SGI,  §§  73.22(h) 
and  73.23(h)  allow  the  intervenor  to 
contact  either  the  NRC,  or  the 
individual  or  organization  making  the 
original  SGI  determination,  for  an 
authoritative  decontrol  determination. 

The  Commission  is  not  adopting  the 
commenter’s  suggestion  to  have  the 
NRC  decontrol  portions  of  SGI 
documents  possessed  by  intervenors. 
Such  a  task  would  require  the 
expenditure  of  substantial  resources 
without  concomitant  gain.  For  instance, 
the  commenter’s  stated  goal  of  reducing 
the  number  of  documents  requiring  SGI 
handling  would  not  be  furthered 
because  a  partially  decontrolled 
document  is  still  an  SGI  document 
subject  to  SGI  handling  requirements. 

Comment:  An  agreement  state 
commenter  asserts  that  the  proposed 
rule  chills  a  party’s  right  to  judicial 
appeal  of  an  NRC  decision  that  may 
involve  SGI  because  it  fails  explicitly  to 
give  a  party  to  an  NRC  proceeding  a 
right  to  provide  SGI  to  federal  Courts  of 
Appeal  (even  for  filings  under  seal)  in 
support  of  its  judicial  filings.  The 
commenter  believes  that  the  proposed 
rules  are  unclear  on  whether  a  party 
would  need  pre-authorization  from  the 
NRC  before  filing  SGI  with  a  court.  The 
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commenter  recommends  revising  part 
73  to  ensure  that  NRC  rules  defer  to 
established  court  procedures  so  that  a 
party  may  independently  file  SGI  under 
seal  with  the  court. 

Response:  The  Commission  disagrees 
that  the  approach  adopted  by  the 
Commission  chills  a  party’s  right  to 
judicial  appeals  of  NRC  decisions.  Over 
the  years,  it  has  been  rare  that  a  party 
to  an  NRC  adjudicatory  proceeding  has 
sought  to  file  SGI  in  its  federal  court 
filings.  The  Commission  prefers  to 
consider  such  matters  on  a  case-by-case 
basis,  and,  therefore,  does  not  believe  it 
appropriate  to  address  this  issue 
through  this  rulemaking.  If  this  situation 
were  to  become  frequent,  rulemaking 
may  be  undertaken  in  the  future.  In  the 
meantime,  parties  who  contemplate 
filing  SGI  in  judicial  appeals  of  NRC 
decisions  should  contact  the  Solicitor  of 
the  NRC.  The  Commission  does  note 
that  the  requirement  to  protect  SGI  in 
federal  court  filings,  or  in  any  other 
context,  existed  under  the  old  rules  and 
is  not  fundamentally  altered  by  these 
rule  changes. 

Comments  concerning  SGI 
designation  and  access  determinations. 

Comment:  A  commenter  states  that 
the  procedure  specified  in  proposed 
§  2.336(f)(l)(iv)  for  review  of  an  adverse 
determination  on  a  party’s 
trustworthiness  and  reliability  should 
avoid  any  appearance  of  biasing  the 
proceeding,  which  might  occur  if  the 
review  is  conducted  by  the  presiding 
officer  of  the  proceeding.  Such  a  review, 
according  to  the  commenter,  would 
require  the  presiding  officer  to  consider 
personal  information  about  the  party,  or 
the  party’s  attorney,  consultant,  or 
expert  witness  to  determine  whether  the 
person  is  trustworthy  and  reliable  for 
purposes  of  having  access  to  SGI.  The 
commenter  further  states  that  the 
presiding  officer  might  later  be  called 
upon  to  decide  the  merits  of  a 
contention  based  on  other 
considerations,  potentially  including 
the  credibility  and  persuasiveness  of 
witnesses  and  advocates.  In  such 
circumstances,  the  commenter  believes 
that  questions  may  be  raised  about 
whether  these  judgments  were 
improperly  affected  by  personal 
information.  The  commenter  concludes 
that  it  would  be  equally  efficient,  and 
avoid  any  appearance  of  bias,  to  require 
that  all  requests  for  review  be  presented 
to  the  “Chairman  of  the  Atomic  Safety 
and  Licensing  Board  (ASLB)  Panel” 
[Chief  Administrative  Judge],  who 
would  appoint  an  officer,  other  than  the 
presiding  officer,  to  review  the  adverse 
determination.  Moreover,  the 
commenter  believes  that  such  a  process 
would  reduce  the  risk  that  reviews  by 


the  presiding  officer  would  adversely 
affect  the  schedule  for  the  proceeding. 

Response:  The  Commission  agrees 
with  the  commenter  and  is  revising  the 
rule  to  require  the  designation  of  a 
separate  officer  to  review’  any  adverse 
determination  on  trustworthiness  and 
reliability  made  by  the  NRC  Office  of 
Administration.  The  Commission  is 
confident  that  the  presiding  officer  of  an 
adjudicatory  proceeding  is  capable  of 
reviewing  such  a  determination 
objectively  without  affecting  the  fairness 
of  the  proceedings.  However,  the 
Commission  also  acknowledges  that 
such  an  arrangement  may  create  the 
appearance  of  bias,  and  thus  finds  it 
appropriate  to  require,  as  a  matter  of 
course,  that  an  officer  detached  from  the 
proceedings  be  appointed  to  review  the 
adverse  determination.  Section 
2.336(f)(l)(iv)  has  been  revised  to  reflect 
this.  Conforming  changes  have  also  been 
made  to  sections  2.705{c)(3)(iv), 
2.709(f)(l)(iv),  and  2.1010(b)(6j(i)(DJ, 
which  contain  similar  provisions. 

Comment:  An  agreement  state 
commenter  objects  to  the  proposed 
process  for  making  “need  to  know” 
determinations  in  NRC  adjudications 
and  the  process  for  challenging  adverse 
“need  to  know”  determinations.  The 
commenter  believes  that  the  process  for 
making  such  determinations,  which  is 
reflected  in  the  definition  of  “need  to 
know”  in  proposed  §  73.2,  is  flawed  in 
that  it  can  place  responsibility  for  the 
determination  in  the  hands  of  a  party 
“adverse”  to  an  intervenor,  whose 
judgment  might  be  biased.  Specifically, 
the  commenter  notes  that  the  NRC  staff 
w’ould  make  the  “need  to  know” 
determination  if  SGI  either  was 
originated  by  the  NRC  staff  or  is  in  the 
NRC  staff  s  possession.  In  other  cases, 
the  originator  of  the  SGI  would  make 
the  determination,  and  in  some  cases 
the  originator  is  the  applicant. 

The  commenter  also  believes  that  the 
process  for  making  “need  to  know” 
determinations,  and  challenging  adverse 
determinations,  “ignores  the 
protections”  of  Federal  Rule  of  Civil 
Procedure  26(b).  The  commenter 
appears  to  believe  that  the  process  for 
challenging  adverse  SGI  determinations 
in  NRC  adjudicatory  settings  would  be 
governed  %  proposed  §  2.336(f)(l)(iv). 
According  to  the  commenter,  that 
section  would  not  protect  an 
intervener’s  “confidential”  and 
privileged  information  from  being 
disclosed  to  adverse  parties  (which  the 
commenter  asserts  includes  the  NRC 
staff)  because  an  intervener’s  rationale 
for  compelling  disclosure  would  have  to 
be  served  on  the  staff.  The  commenter 
asserts  that  such  confidential,  privileged 
information  could  include  confidential 


details  about  a  nontestifying  witness, 
attorney  work-product,  and  litigation 
strategy,  that  the  commenter  believes 
might  have  to  be  divulged  to 
demonstrate  that  the  intervenor  has  a 
“need  to  know”  for  the  information. 

From  the  commenter’s  discussion  of 
§  2.336(f)(l)(iv)  as  applied  to  “need  to 
know”  determinations,  it  appears  that 
the  commenter  believes  that  initial 
determinations  are  made  by  the  NRC’s 
Office  of  Administration.  The 
commenter  fears  that  this  determination 
might  be  biased  due  to  influence  from 
the  NRC  staff  or  its  counsel,  and  that  a 
“wall  of  separation”  should  be  erected 
between  the  NRC  staff/counsel  and  the 
Office  of  Administration.  The 
commenter  concludes  by  stating  that  the 
Commission  “must  ensure”  that  “need 
to  know”  determinations  be  made  by 
“an  unbiased  NRC  entity,”  and  that,  at 
a  minimum,  the  NRC  staff/counsel 
making  such  determinations  (as  well  as 
the  information  upon  which  those 
determinations  are  based)  be  screened 
from  the  NRC  staff/counsel  litigating  the 
proceeding. 

Response:  Section  2.336(f)(l)(iv)  does 
not  govern  challenges  to  adverse  “need 
to  know”  determinations.  Section 
2.336(f)(l)(i)  and  the  definition  of  “need 
to  know”  in  proposed  §  73.2  provide 
that  disputes  over  “need  to  know” 
determinations  are  to  be  resolved  by  the 
presiding  officer.  Section  2.336(f)(l)(iv) 
governs  disputes  over  “trustworthiness 
and  reliability”  determinations.  “Need 
to  know”  and  “trustworthiness  and 
reliability”  are  distinct  concepts 
(compare  the  separate  definitions  for  the 
two  terms  in  proposed  §  73.2)  reflected 
in  separate  requirements  for  access  to 
SGI  (see  sections  2.336(f)(1),  73.22(b), 
and  73.23(b)).  Also,  the  NRC’s  Office  of 
Administration  makes  all 
“trustworthiness  and  reliability” 
determinations  in  adjudications  (see 
section  2.336(f)(l)(iii)-(iv)),  but  “need  to 
know”  determinations  are  made  by  the 
NRC  staff  office  in  the  best  position  to 
make  an  informed  decision  about  “need 
to  know”  or  by  the  originator  (see 
definition  of  “need  to  know”  in  section 
73.2). 

With  these  clarifications  in  mind, 
there  are  two  commenter  issues  to  be 
addressed.  The  first  issue  is  that  the 
initial  “need  to  know”  determination 
might  reflect  a  biased  judgment  made  by 
a  party  “adverse”  to  the  intervenor. 
Although  a  party  making  the 
determination  might  he  “adverse”  to  an 
intervenor,  that  party  would  still  have  a 
duty  to  comply  with  the  rule.  In 
disputed  cases,  the  matter  would  be 
decided  by  the  presiding  officer,  who  is 
independent  of  the  parties.  This  basic 
process  is  not  substantially  different 
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from  other  discovery,  in  which  parties 
may  assert  privileges  to  keep  various 
information  from  adverse  parties,  who 
can  then  file  a  motion  to  compel 
disclosure. 

The  second  issue  is  that  to  support  an 
intervenor’s  “need  to  know”  request 
before  the  presiding  officer,  the 
intervener  might  have  to  reveal  to 
adverse  parties  confidential 
information,  such  as  attorney  work- 
product,  litigation  strategy,  or 
confidential  details  about  a 
nontestifying  expert.  The  Commission 
believes  that  the  “need  to  know'” 
requirement  will  not  result  in  a 
prejudicial  disclosure  of  an  intervenor’s 
opinions  or  strategy.  According  to  the 
definition  in  §  73.2,  the  “need  to  know” 
standard  is  satisfied  if  the  following  two 
conditions  are  met:  (1)  The  information 
is  necessary  for  the  party  “to  proffer 
and/or  adjudicate  a  specific 
contention,”  and  (2)  the  recipient  has 
the  ability  to  “effectively  utilize  the 
specific  Safeguards  Information  in  the 
proceeding.”  Because  an  intervenor’s 
positions  must  be  specifically  stated  at 
the  earliest  stage  of  litigation  (the 
contention  stage),  an  intervenor’s 
strategy  and  opinions  must,  to  a 
substantial  degree,  be  made  public  at 
the  earliest  stages  of  litigation.-^  The  first 
“need  to  know”  condition  might  be 
satisfied  based  on  the  face  of  the 
contention  alone.  Even  if  further 
information  is  required,  a  presiding 
officer  reviewing  an  adjudicatory 
dispute  concerning  a  “need  to  know” 
determination  will  probably  not  need  to 
delve  much  further  into  an  intervenor’s 
strategy  than  might  a  presiding  officer 
assessing  a  party’s  “need  for  the 
information”  in  challenges  to  assertions 
of  qualified,  as  opposed  to  absolute, 
privileges."*  But  even  if  some  prejudice 
were  to  result,  SGI  simply  must  be 
protected  from  unauthorized  disclosure 
by  limiting  its  dissemination  only  to 
those  who  hav'e  a  “need  to  know”  for  it 
and  who  otherwise  meet  the 
requirements  for  access. 

Satisfying  the  second  “need  to  know” 
condition  for  access  might  require  the 


^  For  an  intervenor’s  contention  to  be  admissible 
under  10  CFR  2.309(0(1),  the  intervenor  must  state 
a  specific  issue  of  law  or  fact,  briefly  explain  the 
basis  for  the  contention,  provide  concise  statements 
of  alleged  fact  or  expert  opinion  in  support  of  the 
contention,  demonstrate  that  the  contention  is 
material  and  within  the  proceeding’s  scope,  and 
provide  enough  information  to  show  that  a  genuine 
dispute  exists  on  a  material  issue  of  law  or  fact. 

•*  See  Friedman  v.  Hache  Halsey  Stuart  Shields, 
Inc.,  738  K.2d  1336, 1344  (D.C.  Cir.  1984)  (stating 
that  “[i|n  the  discovery  context,  when  qualified 
privilege  is  properly  raised,  the  litigant’s  need  is  a 
key  factor.  Whether  the  information  is  disclosed 
depends  on  the  relative  weight  of  the  claimant’s 
need  and  the  government’s  interest  in 
confidentiality”). 


disclosure  of  details  about  a  non¬ 
testifying  expert’s  qualifications,  but  the 
text  of  Federal  Rule  of  Civil  Procedure 
26(b)(4)  protects  only  the  “facts  known 
or  opinions  held  by”  such  experts,  not 
inquiries  into  their  qualifications. 
Although  the  predominant  approach  of 
the  federal  courts  apparently  requires  a 
showing  of  “extreme  circumstances”  to 
justify  discovery  of  even  the  identity  of 
a  non-testifying  expert,®  the 
Commission  does  not  rigidly  apply  the 
procedures  used  in  federal  courts.  In 
NRC  adjudicatory  proceedings,  the 
Commission  does  not  believe  that 
disclosing  either  the  identity  of  such  an  - 
expert  or  his  or  her  qualifications  will 
substantially  prejudice  parties.  In  any 
event,  the  need  to  protect  SGI  is 
paramount. 

Comment:  A  commenter  believes  that 
for  the  purposes  of  part  2,  documents 
should  be  considered  SGI  if  they  have 
been  designated  as  SGI  in  accordance 
with  part  73.  The  commenter  notes  that 
in  the  event  of  a  dispute  about  whether 
a  document  that  has  been  designated  as 
SGI  should  nevertheless  be  disclosed, 
the  presiding  officer  must  determine 
whether  the  person  seeking  disclosure 
should  be  granted  access  to  the  SGI 
(i.e.,  has  a  need  to  know  and  is 
trustworthy  and  reliable).  The 
commenter  also  asserts,  however,  that 
the  presiding  officer  should  not 
consider  whether  the  information  in  the 
document  meets  the  definition  of  SGI 
because  presiding  officers  generally  are 
not  inherently  qualified  to  determine 
whether  information  meets  the 
definition  of  “Safeguards  Information.” 
The  commenter  believes  that  if  the 
definition  of  “Safeguards  Information” 
in  10  CFR  part  2  is  the  same  as  the 
definition  in  part  73,  it  will  appear  that 
parties  may  seek  a  determination  by  the 
presiding  officer  on  whether  the 
information  meets  that  definition.  The 
commenter  also  believes  that  it  is  clear 
from  proposed  §§  2.336(f)(1),  2.705, 
2.709  and  2.1010,  which  specify  the 
grounds  for  a  presiding  officer  to  issue 
an  order  requiring  disclosure  of  SGI, 
that  a  presiding  officer  would  not  be 
authorized  to  issue  such  an  order  on  the 
grounds  that  the  information  does  not 
meet  the  definition  of  SGI.  The 
commenter  believes  this  to  be 
appropriate  and  to  this  end,  suggests 
that  §  2.4  “Safeguards  Information”  be 
modified  to  state,  “Safeguards 
Information  means  information  that  has 
been  determined  to  be  Safeguards 
Information  in  accordance  with  10  CFR 
73.21-23.” 


^  See  8  Charles  Alan  Wriglit,  Arthur  R.  Miller  & 
Richard  L.  Marcus,  Federal  Practice  and  Procedure, 
§2032  (2d  ed.  1994). 


Response:  Contrary  to  the 
commenter’s  belief,  the  proposed  rule 
nowhere  prohibits  presiding  officers 
from  deciding  whether  information  in  a 
document  meets  the  definition  of  SGI. 

In  Private  Fuel  Storage,  L.L.C. 
(Independent  Spent  Fuel  Storage 
Installation),  CLI-05-22,  62  NRC  542 
(2005),  the  Commission  dealt  with  the 
issue  of  a  licensing  board  revisiting  SGI 
redactions  contained  in  one  of  its 
previously  issued  decisions.  The 
Commission,  citing  an  analogous 
provision  in  §  2.904,  directed  the 
licensing  board  to  request  the 
Commission  to  appoint  a  special 
adjudicatory  employee  “when 
necessary.”  Id.  at  545.  The  Commission 
believes  that  presiding  officers  can  also 
resolve  other  questions  concerning  the 
designation  of  SGI,  such  as  those  arising 
in  discovery  disputes  between  parties.  If 
a  presiding  officer  believes  that  he  or 
she  could  benefit  from  expert  assistance 
in  determining  whether  information 
meets  the  definition  of  SGI,  he  or  she 
can  request  the  Commission  to  appoint 
a  special  adjudicatory  employee,  who 
will  assist  the  Board  in  making  such 
determinations. 

As  for  the  suggested  change  to  the 
definition  of  “Safeguards  Information” 
in  part  2,  the  proposed  definition  is 
based  on  Section  147  of  the  AEA  and 
the  Commission  has  determined  that  the 
definition  of  that  term  in  the  regulations 
should  be  as  broad  as  the  statutory 
definition.  Based  on  this  definition, 

§§  73.21,  73.22,  and  73.23  describe 
types  of  information  included  within 
the  scope  of  the  statutory  definition  and 
include  examples  of  information 
designated  as  SGI.  The  Commission 
believes  that  a  cross-reference  to  those 
provisions  in  the  definition  of  SGI  is 
unnecessary. 

Comment:  An  agreement  state 
commenter  objects  to  the  abuse  of 
discretion  standard  in  proposed 
§§2.709(f)(l)(iv)  and  2.1010(b)(6)(i)(D)fi 
for  review  by  a  presiding  officer  ^  in 
adjudications  of  adverse  trustworthiness 
and  reliability  determinations  by  the 
NRC  Office  of  Administration.  The 
commenter  prefers  that  such 
determinations  be  given  “plenary” 
review,”  and  gives  the  following  four 
reasons  for  its  position: 


»Sections  2.336(0(l)(iv),  2.704(c)(3)(iv), 
2.7O9(0(l)(iv),  and  2.1010(b)(6)(i)(D)  are  mirror 
provisions  of  one  anotlier,  witli  sliglit  differences 
due  to  the  different  contexts  in  which  they  are 
applied. 

^  In  licensing  proceedings,  the  presiding  officer 
will  ordinarily  be  an  Atomic  Safety  and  Licensing 
Board.  10  CFR  2.4. 

"The  Commission  believes  that  by  “plenary” 
review  the  commenter  means  de  novo  review,  in 
which  a  determination  is  reviewed  without 

Continued 
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(1)  On  contested  matters,  the  NRC 
staffs  safety  evaluations  are  subject  to 
“plenary”  review,  not  review  for  an 
abuse  of  discretion,  so  the  NRC  staff  s 
trustworthiness  and  reliability 
determinations  should  also  be  subject  to 
“plenary”  review.  Both  categories  of 
issues  often  involve  matters  of  judgment 
and  there  is,  therefore,  no  basis  to 
distinguish  between  them. 

(2)  Because  the  Commission  itself  has 
“plenary”  powder  over  its  staff,  limiting 
the  scope  of  presiding  officer  review 
will  merely  lead  to  an  unnecessary  and 
time-consuming  proliferation  of  appeals 
to  the  Commission  to  exercise  its 
“plenary”  power. 

(3)  The  abuse  of  discretion  standard 
confuses  the  roles  of  an  adversary  party 
and  an  independent  adjudicator.  Under 
the  Administrative  Procedure  Act  (APA) 
and  Atomic  Energy  Act  of  1954,  as 
amended  (AEA),  the  Commission  may 
delegate  adjudicatory  decision-making 
authority  to  a  presiding  officer  and 
define  the  scope  of  Commission  review 
of  that  presiding  officer’s  decision  in  a 
narrow  fashion.  When  the  NRC  staff 
participates  as  a  party  in  an 
adjudicatory  proceeding,  it  is  not 
performing  an  adjudicatory  function  but 
a  litigating  function,  and  therefore  there 
is  no  basis  to  limit  the  scope  of  review 
of  any  NRC  staff  decision.  There  will 
always  be  a  concern  that  the  NRC  staff  s 
trustworthiness  and  reliability 
determinations  will  be  part  of  its 
litigating  strategy,  and  this  concern  can 
be  addressed  only  if  the  presiding 
officer  or  the  Commission  may  exercise 
“plenary”  power  to  reverse  the  staff 
determination. 

(4)  The  abuse  of  discretion  review' 
standard  does  not  comply  with  Section 
181  of  the  AEA,  which  “requires  NRC 
standards  to  be  the  ‘minimum 
impairment  of  the  procedural  rights 
which  would  be  available  if  *  *  * 
safeguards  information  *  *  *  were  not 
involved.’  ”  The  commenter  believes 
that  an  abuse  of  discretion  standard  is 
not  a  minimum  impairment. 

Response:  The  Commission  believes 
that  an  abuse  of  discretion  standard  is 
appropriate  for  presiding  officer  review' 
in  adjudications  of  adverse 
trustworthiness  and  reliability 
determinations  made  by  the  Office  of 
Administration.  The  Commission  chose 
the  abuse  of  discretion  standard 
primarily  because  trustworthiness  and 
reliability  determinations  rely  upon 
expertise  developed  through  training 
and  experience.  Office  of 
Administration  employees  who  make 


deference  to  the  decision-maker.  Bv  contrast, 
review  for  abuse  of  discretion  involves  deference  to 
the  determination  being  reviewed. 


these  determinations  possess 
specialized  training  and  experience  in 
evaluating  similar  information  for  NRC 
employee  security  clearances.  Because 
of  the  Office  of  Administration’s 
expertise,  the  Commission  believes  that 
the  office’s  trustworthiness  and 
reliability  determinations  will  generally 
be  sound.  A  searching,  de  novo  review 
by  the  presiding  officer,  therefore, 
would  not  be  warranted.  A  presiding 
officer  review  of  adverse 
trustworthiness  and  reliability 
determinations  under  an  abuse  of 
discretion  standard  will  not  involve 
witness  testimony  or  other  procedures 
that  might  arguabh'  put  the  presiding 
officer  in  a  better  position  to  assess  the 
evidence  underljdng  a  trustworthiness 
and  reliability  determination.^ 

The  following  four  numbered 
paragraphs  respond  in  order  to  the  four 
numbered  reasons  given  in  the  comment 
above: 

(1)  The  commenter’s  comparison  of 
the  review  of  Office  of  Administration 
trustworthiness  and  reliability 
determinations  to  the  review  of  staff 
safety  ev'aluations  is  invalid.  The 
commenter  is  mistaken  in  stating  that 
the  staff’s  safety  evaluations  are  subject 
to  review  in  contested  licensing 
proceedings.  Well-established 
Commission  precedent  provides  that  the 
license  application,  and  not  the  staffs 
safety  review,  is  the  subject  of  a 
contested  licensing  proceeding.'" 

(2)  The  Commission  does  not  believe 
that  a  limited  scope  of  presiding  officer 
review  will  lead  to  a  proliferation  of 
appeals  to  the  Commission.  First,  most 
Commission  adjudicatory  proceedings 
do  not  involve  access  to  SGI,  and  there 
is  no  evidence  to  indicate  that 
proceedings  involving  SGI  will  often 
lead  to  disputes  over  trustw'orthiness 
and  reliability  determinations.  Second, 
the  Commission  does  not  agree  that  the 
level  of  presiding  officer  review'  of 
adverse  trustworthiness  and  reliability 
determinations  will  have  an  effect  on 
the  number  of  appeals  to  the 
Commission.  Moreover,  the  commenter 
has  submitted  no  evidence  indicating 
that  an  increase  in  appeals  is  likely. 


"To  be  clear,  the  Commission  does,  not  believe 
that  setting  up  a  "mini-hearing”  within  a  hearing 
by  taking  witness  testimony  and  using  other  trial- 
type  procedures  is  justified  to  resolve  what  is,  at 
heart,  a  discovery  dispute  over  whether  certain 
individuals  in  a  party's  litigation  team  can  have 
access  to  SGI. 

'"“Final  Rule,  Changes  to  Adjudicatory  Process,” 
69  FR  2182,  2202  (Jan.  14,  2004)  (stating  that  “Itjhe 
adequacy  of  the  applicant’s  license  application,  not 
the  NRC  staff’s  safety  evaluation,  is  the  safety  issue 
in  any  licensing  proceeding,  and  under 
longstanding  decisions  of  the  agency,  contentions 
on  the  adequacy  of  the  SER  (Safety  Evaluation 
Report)  are  not  cognizable  in  a  proceeding”). 


The  commenter  also  asserts  that  a 
limited  scope  of  review  by  the  presiding 
officer  is  unnecessary  and  time 
consuming  because  the  Commission  has 
“plenary”  power  over  the  NRC  staff, 
which  is  being  read  to  mean  that  the 
Commission  can  review  NRC  staff 
decisions  de  novo,  w'ithout  giving 
deference  to  them.  The  commenter’s 
position  appears  to  be  based  on  a  belief 
that  the  Commission  on  appeal  would 
often,  or  always,  exercise  de  novo 
review  of  the  Office  of  Administration’s 
adverse  trustworthiness  and  reliability 
determinations,  and  that  it  would, 
therefore,  make  more  sense  to  have  de 
novo  review  exercised  at  the  presiding 
officer  level  since  de  novo  review  is  ^ 
inevitable  at  some  point.  This  position, 
however,  overlooks  that  the 
Commission  does  not  exercise  de  novo 
review  in  many  situations,”  and  there 
is  no  reason  to  believe  that  the 
Commission  will  often,  or  always, 
exercise  de  novo  review  of  adverse 
trustworthiness  and  reliability 
determinations.  The  Commission  is,  in 
fact,  expressing  w'ith  this  rulemaking  its 
judgment  that  trustworthiness  and 
reliability  determinations  made  by  the 
Office  of  Administration  warrant  the 
deference  that  is  reflected  in  the  abuse 
of  discretion  standard. 

.(3)  The  Commission  does  not  agree 
with  the  commenter  that  an  abuse  of 
discretion  standard  for  review  of 
adverse  trustworthiness  and  reliability 
determinations  confuses  the  role  of  an 
adversary  with  an  independent 
adjudicator.  Although  the  Office  of 
Administration  is  an  office  within  the 
NRC  staff  and  the  NRC  staff  is  a  party 
to  the  litigation,  the  Office  of 
Administration,  itself,  will  have  no 
interest  in  the  outcome  of  the  litigation. 
In  making  trustworthiness  and 
reliability  determinations,  the  Office  of 
Administration  will  be  exercising  a 
purely  administrative  function.  This  is 
the  same  type  of  function  that  the  Office 
of  Administration  regularly  exercises  in 
making  determinations  on  employment 
clearances  and  access  authorizations. 
Also,  unlike  private  entities  that  serve 
private  interests,  the  NRC  staff  serves 
the  public  interest  and  has  a  duty  to 
ensure  compliance  with  the 
Commission’s  regulations.  There  is, 
therefore,  no  basis  to  believe  that  the 
Office  of  Administration’s 


' '  See  e.g..  Private  Fuel  Storage,  L.L.C. 
(Independent  Spent  F’uel  Storage  Installation),  CLI- 
05-19,  62  NRC  403,  411  (2005)  (slating  that  the 
standard  for  overturning  a  factual  finding  of  the 
Board  is  the  “quite  high”  standard  of  “clear  error”): 
Duke  Energy  Carp.  (Catawba  Nuclear  Station.  Units 
1  and  2),  CLl-04-21,  60  NRC  21,  27  (2004)  (stating 
that  Board  evidentiary  rulings  are  subject  to  an 
abuse  of  discretion  standard). 
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determination  on  trustworthiness  and 
reliability  will  be  improperly 
influenced. 

It  also  appears  that  the  commenter  is 
suggesting  that  an  “abuse  of  discretion” 
standard  for  Office  of  Administration 
trustworthiness  and  reliability 
determinations  is  contrary  to  the  APA 
and  the  AEA,  but  points  to  no  specific 
provision  of  either  the  APA  or  the  AEA 
that  supports  such  a  position.  The 
Commission  is  not  aware  of  any 
provision  of  the  APA  or  the  AEA  that 
forbids  an  “abuse  of  discretion”  review 
standard  or  that  forbids  deference  to  an 
administrative  determination. 

(4)  The  Commission  disagrees  with 
the  commenter’s  assertion  that  an 
“abuse  of  discretion”  review  standard 
for  trustworthiness  and  reliability 
determinations  violates  the  “minimum 
impairment”  requirement  in  Section 
181  of  the  AEA.  Section  181  of  the  AEA 
does  not  apply  to  the  scope  of  review  for 
adverse  trustworthiness  and  reliability 
determinations.  The  impairments 
referred  to  in  Section  181  are 
impairments  of  procedural  rights  that 
would  be  available  if  the  proceeding  did 
not  involve  SGI,  or  in  other  words, 
procedural  rights  that  are  normally 
available  in  a  proceeding.  An  example 
of  how  the  SGI  rule  impacts  normally 
available  procedural  rights  can  be  found 
in  the  context  of  discovery  in 
adjudications.  In  discovery,  a  party  has 
a  normally  available  procedural  right  to 
information  available  under  the  rules  of 
discovery.  The  requirement  that  an 
individual  be  found  trustworthy  and 
reliable  to  access  SGI  is  an  impairment 
of  this  normally  available  procedural 
right  whenever  a  party  is  seeking 
discoverable  information  designated  as 
SGI.  In  such  circumstances,  the  party 
faces  an  additional  hurdle  (meeting  the 
trustworthiness  and  reliability 
requirement)  that  would  not  be  faced  if 
the  proceeding  did  not  involve  SGI.  The 
trustworthiness  and  reliability 
requirement,  however,  is  the  minimum 
impairment  necessary  to  protect  SGI 
and  complies  with  Section  181. 

The  process  for  making 
trustworthiness  and  reliability 
determinations,  and  the  review  standard 
for  adverse  determinations,  are  not 
impairments  of  normally  available 
procedural  rights  but,  rather, 
components  of  a  process  intended  to 
produce  sound  trustworthiness  and 
reliability  determinations.  The  only 
normally  available  procedural  right  that 
might  be  at  issue  here  is  the  right  to 
access  discoverable  information,  but  the 
trustworthiness  and  reliability 
requirement  is  the  impairment  of  that 
right,  not  any  subsequent  adjudicatory 
review  procedures.  As  a  general  matter. 


review  of  a  determination  is  provided 
because  of  the  possibility  that  the 
determination  was  erroneous  or 
otherwise  improper.  The  standard  for 
review  and  the  procedures  attendant  to 
review  are  matters  for  Commission 
judgment  and  are  based  upon  the  nature 
of  the  determination,  its  importance, 
and  the  likelihood  that  the 
determination  may  be  erroneous  or 
improper,  among  other  factors.  In  the 
case  of  trustworthiness  and  reliability 
determinations  in  adjudications,  the 
Commission  has  decided  that  the 
procedures  provided  in 
§§  2.336{f)(l)(ii)-{iv)  and  73.57(e)  are 
appropriate  to  provide  for  sound 
trustworthiness  and  reliability 
determinations  in  a  manner  consistent 
with  conducting  reasonably  expeditious 
proceedings. 

Comment:  An  agreement  state 
commenter  believes  that  the  fifteen-day 
deadline  for  presiding  officer  decisions 
on  challenges,  in  adjudicatory  contexts, 
to  adverse  trustworthiness  and 
reliability  determinations  is  not 
reasonable  because  the  NRG  staff  will 
not  commit  to  any  reasonable  deadline 
for  its  own  determination. 

Response:  The  Commission  is  not 
lengthening  the  fifteen-day  period  in 
§§  2.336(f)(l)(iv),  2.704(c)(3)(iv), 
2.709(f)(l)(iv),  and  2.1010(b)(6)(i)(D)  for 
presiding  officer  decisions  on 
challenges  to  adverse  trustworthiness 
and  reliability  determinations.  The 
presiding  officer  will  not  be  conducting 
a  trial-type  hearing  and  will  not  be 
performing  a  searching,  de  novo  review 
of  the  evidence.  Rather,  the  presiding 
officer  will  be  reviewing  for  abuse  of 
discretion  and  will  base  this  review  on 
a  record  compiled  by  the  Office  of 
Administration  as  supplemented  by  one 
round  of  pleadings  fi'om  the  parties.  The 
Commission  believes  that  fifteen  days  is 
sufficient  time  for  this  review  and  that 
providing  a  longer  period  would 
unnecessarily  delay  proceedings 
without  a  compensating  benefit. 

The  commenter’s  analogy  relating  the 
time  needed  for  the  presiding  officer’s 
decision  to  the  time  needed  for  the 
initial  determination  by  the  NRG  staff  s 
Office  of  Administration’s  is  not  apt.  In 
order  to  make  its  decision,  the  Office  of 
Administration  must  first  collect 
information  that  originates  from  a 
variety  of  sources.  This  process  takes 
time,  and  the  speed  of  information 
collection  depends  upon  the  time  taken 
by  the  providers  of  the  information.  As 
explained  in  the  preceding  paragraph,  a 
presiding  officer’s  review  of  an  adverse 
trustworthiness  and  reliability 
determination  would  involve  review 
only  for  an  abuse  of  discretion  and 
would  not  involve  the  presiding  officer 


independently  gathering  information  for 
that  determination. 

Comment:  An  agreement  state  asserts 
that  if  the  Commission  were  unwilling 
to  entertain  appeals  of  presiding-officer- 
reviewed  access  determinations  on  a 
timely  basis,  the  proposed  changes  to 
part  2  would  lead  to  a  denial  of  parties’ 
rights  to  a  fair  hearing  and  the 
assistance  of  counsel.  The  commenter 
asserts  that  lack  of  timely  Commission 
review  would  give  the  NRG  staff,  as  a 
party  in  an  adjudicatory  hearing,  broad 
discretion  to  deprive  an  opposing  party 
of  both  expert  witnesses  and  legal 
counsel  needed  to  present  its  case. 
According  to  the  commenter,  this 
situation  would  be  a  violation  of  Section 
555  of  the  APA,  5  U.S.C.  555. 

Response:  To  the  extent  the  comment 
reflects  a  concern  about  the  availability 
of  Commission  review  of  access 
determinations  arising  in  the  pending 
high-level  waste  (HLVV)  Pre-License 
Application  Presiding  Officer 
proceeding  or  any  subsequent 
adjudication  regarding  the  expected 
application  by  the  Department  of  Energy 
for  a  construction  authorization  for  a 
HLW  repository,  the  comment  overlooks 
the  appeal  process  available  pursuant  to 
10  CFR  part  2,  subpart  J.  The  current 
§  2.1015(b)  contemplates  prompt 
appeals  to  the  Commission  of  certain 
presiding  officer  orders;  under  the  final 
SGI  rule’s  revisions  to  §  2.1010,  such 
appealable  orders  would  include  rulings 
concerning  whether  SGI  should  be 
disclosed,  as  well  as  related  rulings 
upon  review  of  adverse  determinations 
with  respect  to  trustworthiness  and 
reliability.  In  addition,  the  Commission 
has  published  a  final  rule  that 
provides  for  interlocutory  review  of 
comparable  SGI-related  rulings  in  other 
adjudicatory  proceedings.  Moreover,  the 
Commission  already  has  general 
discretionary  authority  to  review 
presiding  officer  actions  on  its  own 
motion  or  in  response  to  appropriate 
review  requests  under  §  2.341.  In  short, 
the  available  means  of  appellate  review 
demonstrate  the  Commission’s  authority 
to  ensure  consistency  and  fairness  in 
adjudicatory  proceedings. 

The  Commission  also  disagrees  with 
the  comment’s  characterization  of  the 
NRC  staffs  “discretion”  with  respect  to 
access  determinations  that  may  affect 
the  hearing  process.  Staff 
determinations  on  a  requestor’s 
trustworthiness  and  reliability  are  part 
of  the  agency’s  statutory  responsibility 
to  protect  SGI  and  are  not  determined 


Final  Rule,  Interlocutorj'  Review  of  Rulings  on 
Requests  by  Potential  Parties  for  Access  to  Sensitive 
Unclassified  Non-Safeguards  Information  and 
Safeguards  Information,  73  FR  12627  (March  10, 
2008). 
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by  the  views  of  the  staff  in  its  capacity 
as  a  party  to  a  proceeding.  The  staff  s 
independent  obligations  with  respect  to 
trustworthiness  and  reliability 
determinations  thus  do  not  result  in 
adjudicatory  staff  “discretion”  to 
prevent  SGI  access  by  other  parties. 
Accordingly,  the  functional  and 
appellate  framework  described  above 
would  protect  against  possible 
violations  of  section  555  of  the  APA 
regarding  the  rights  of  persons 
compelled  or  permitted  to  appear  in 
person  or  by  representative  in  agency 
proceedings. 

Comments  concerning  sanctions  for 
violating  SGI  protective  orders  in 
adjudications. 

Comment:  A  commenter  states  that 
the  provisions  concerning  civil 
penalties  are  appropriate  for  violations 
that  involve  the  disclosure  of  SGI  that 
by  order  is  prohibited  from  being 
disclosed,  but  that  violations  of  orders 
requiring  disclosure  of  SGI  should  be 
subject  only  to  the  same  penalties  that 
would  apply  for  violations  of  orders 
requiring  disclosure  of  other  types  of 
information.  The  commenter  believes 
that  the  regulation  regarding  the 
potential  for  civil  penalties  for  violation 
of  an  order  should  be  clearly  limited  to 
disclosure  of  SGI  in  violation  of 
provisions  of  an  order  that  are  imposed 
for  the  purpose  of  preventing 
unauthorized  disclosure  of  SGI.  The 
commenter  suggests  revising  proposed 
§§  2.336(f)(5),  2.705(c)(6),  2.709(fl(5) 
and  2.1010(b)(6)(v)  to  state:  “In  addition 
to  any  other  sanction  that  may  be 
imposed  by  the  presiding  officer  for 
violation  of  an  order  issued  pursuant  to 
this  paragraph,  disclosure  of  Safeguards 
Information  in  violation  of  limitations 
on  such  disclosure  in  an  order 
pertaining  to  the  disclosure  of 
Safeguards  Information  may  be  subject 
to  a  civil  penalty  imposed  under 
§2.205.” 

Response:  The  purpose  of  this  rule  is 
to  impose  requirements  for  SGI  to 
protect  that  information  from 
unauthorized  disclosure.  See 
§  73.1(b)(7).  The  Gommission  agrees 
with  the  commenter  that  the  failure  to 
disclose  SGI  in  violation  of  an  order 
does  not  implicate  provisions  for  the 
protection  of  SGI.  The  Commission  also 
agrees  that  the  proposed  rule  as  written 
might  be  read  to  cover  such  a  violation. 
Violating  an  order  by  not  disclosing  SGI 
should  be  treated  the  same  as  violating 
an  order  by  not  disclosing  other  types  of 
information.  The  commenter’s  proposed 
text,  however,  would  make  only  acts  of 
disclosure  subject  to  civil  penalties 
under  §  2.205.  The  Commission  intends 
that  the  violation  of  any  provision  for 
the  protection  of  SGI  in  an  order  be 


subject  to  civil  penalties,  whether  those 
provisions  apply  to  the  act  of  disclosure 
or  not.  Therefore,  §  2.336(f)(5)  in  the 
final  rule  has  been  modified  to  read  as 
follows:  “In  addition  to  any  other 
sanction  that  may  be  imposed  by  the 
presiding  officer  for  violation  of  an 
order  issued  pursuant  to  this  paragraph, 
violation  of  a  provision  for  the 
protection  of  Safeguards  Information 
from  unauthorized  disclosure  that  is 
contained  in  an  order  may  be  subject  to 
a  civil  penalty  imposed  under  §  2.205.” 
Conforming  changes  have  also  been 
made  to  §§  2.705(c)(7)  (2.705(c)(6)  in  the 
proposed  rule),  2.709(f)(5),  and 
2.1010(b)(6)(v). 

Comment:  A  commenter  asserts  that 
any  provision  concerning  potential 
criminal  penalties  for  violation  of  an 
order  concerning  disclosure  of  SGI 
should  clearly  state  that  any  such 
penalty  would  be  based  on  disclosure  of 
SGI  in  violation  of  an  order  imposing 
limits  on  sucb  disclosure.  Tbe 
commenter  believes  that  it  should  be 
clear  that  the  criminal  penalty 
provisions  would  not  apply  to 
violations  of  orders  of  presiding  officers 
that  impose  obligations  or  limitations 
other  than  limitations  imposed  for  the 
purpose  of  preventing  disclosure  of  SGI 
to  unauthorized  persons.  The 
commenter  suggests  revising  proposed 
§§  2.336(f)(6),  2.705(c)(7),  2.709(fl(6) 
and  2.1010(b)(6)(vi)  to  state,  “For  the 
purpose  of  imposing  the  criminal 
penalties  contained  in  Section  223  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  a  limitation  on  the  disclosure 
of  Safeguards  Information  included  in 
any  order  issued  pursuant  to  this 
paragraph  is  considered  to  be  an  order 
issued  under  Section  161b  of  the 
Atomic  Energy  Act.” 

Response:  As  with  civil  penalties,  the 
Commission  agrees  that  the  rule  text 
should  clearly  state  that  application  of 
criminal  penalties  in  Section  223  of  the 
Act  is  limited  to  violations  of  those 
provisions  regarding  the  protection  of 
SGI.  However,  as  explained  in  the 
preceding  response,  the  rule  text  should 
be  broader  than  suggested  by  the 
commenter.  Accordingly,  §  2.336(f)(6) 
has  been  modified  to  read:*“For  the 
purpose  of  imposing  the  criminal 
penalties  contained  in  Section  223  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  a  provision  for  the  protection 
of  Safeguards  Information  from 
unauthorized  disclosure  that  is 
contained  in  an  order  issued  pursu’ant  to 
this  paragraph  is  considered  to  be 
issued  under  Section  161b  of  the 
Atomic  Energy  Act  of  1954,  as 
amended.”  Conforming  changes  have 
also  been  made  to  §§  2.705(c)(8) 


(2.705(c)(7)  in  the  proposed  rule), 
2.709(f)(6),  and  2.1010(b)(6)(vi). 

Part  30:  Rules  of  General 
Applicability  to  Domestic  Licensing  of 
Byproduct  Material. 

Sections  30.32(j)  and  30.^34(j). 

Comment:  One  commenter  questions 
the  clarity  of  the  rule  text  in  proposed 
§§  30.32  (j)  and  30.33(j)  pertaining  to  the 
applicability  of  the  requirements  in 
§§  73.21  and  73.23  to  byproduct 
material  applicants  and  licensees.  The 
commenter  states  that  he  had  difficulty 
determining  whether  his  “processes” 
would  be  subject  to  these  regulations. 

The  commenter  also  asserts  that  an 
appendix  should  be  created  to 
specifically  list  the  amounts  of 
byproduct  material  that  would  trigger 
the  regulatory  requirements.  He 
recommends  revising  §§  30.32(j)  and 
30.34(j)  to  refer  to  the  appendix  for 
determining  parties  subject  to  the 
regulation.  According  to  the  commenter, 
the  same  appendix  could  also  be  used 
to  define  the  RAMQC  amounts  in  a 
separate  table. 

Response:  The  proposed  rule  (October 
31,  2006;  71  FR  64050)  explains  that 
Appendix  I  to  10  CFR  part  73 — 
’’Category  1  and  2  Radioactive 
Materials,”  is  a  table  of  radionuclides 
and  quantities  that  establishes  the 
“quantities  of  concern”  referenced  in 
the  proposed  rule.’-’ 

In  response  to  this  comment,  the 
Commission  is  adding  the  definition  of 
“quantities  of  concern”  in  §  30.4.  This 
definition  is  identical  to  the  definition 
of  that  term  in  the  §  73.2  definitions. 

The  definition  states  that  “quantities  of 
concern”  means  “the  quantities  of 
radionuclides  meeting  or  exceeding  the 
threshold  limits  set  forth  in  Table  1  of 
Appendix  I  of  this  part.”  (71  FR  64060). 
Tbis  change  should  assist  licensees, 
applicants,  and  other  persons  subject  to 
part  30,  to  determine  which  of  their 
activities  are  subject  to  tbe  SGI 
designation  and  protection  requirements 
of  part  73. 

Part  73:  Physical  Protection  of  Plants 
and  Materials. 

Section  73.2  Definitions. 

Comment:  A  commenter  states  that  a 
definition  is  needed  of  the  term  “safe 
havens”  as  used  in  §§  73.22(a)(2)(iv)  and 
73.23(a)(2)(iii).  The  commenter 
recommends  that  the  definition  be 
included  in  §  73.2. 

Response:  A  “safe  haven”  along  a 
highway  transportation  route  is  used  for 
temporary  refuge  or  emergency 
assistance.  Safe  havens  should  be  as 


’^The  table  has  been  used  to  determine  the  types 
and  quantities  of  radioactive  materials  that  warrant 
additional  security  requirements,  some  of  which 
have  already  been  imposed  by  order. 
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close  to  the  highway  as  possible,  easily 
accessible  by  the  transportation  vehicle, 
controlled,  and  well-lighted.  Examples 
of  possible  “safe  havens”  include  truck 
stops,  rest  areas,  highway  patrol 
barracks,  and  weigh  stations.  Having 
explained  this,  the  Commission  does 
not  believe  it  necessary  to  include  a 
definition  of  “safe  havens”  in  the  rule. 

Comment:  A  commenter  states  that 
the  definition  of  the  term  “Safeguards 
Information”  in  §  73.2  is  too  broad, 
specifically  with  reference  to  the  phrase 
“control  and  accounting  procedures.” 
The  commenter  recommends  changing 
the  definition  of  SGI  to  delete  the 
reference  to  “control  and  accounting 
procedures.”  According  to  the 
commenter,  there  is  no  information  in 
the  proposed  rule  that  provides  any 
“qualifying  details”  on  that  term.  The 
commenter  believes  that  based  solely  on 
the  proposed  definition,  the  phrase 
“control  and  accounting  procedures” 
could  be  interpreted  to  be  applicable  to: 
(a)  The  “control  procedures”  associated 
with  the  placement  of  special  nuclear 
material  (SNM)  in  pools  or  other  onsite 
spent  fuel  storage  facilities:  and  (b) 
accounting  procedures  regarding  the 
quantity  of  SNM  maintained  by  a 
licensee.  In  the  commenter’s  view,  the 
NRC  intent  is  that  information  about  the 
physical  protection  of  SNM  must  be 
controlled  as  SGI.  The  commenter  also 
states  that  the  NRC  staff  intends  power 
reactors  to  control  SNM  in  accordance 
with  American  National  Standards 
Institute  (ANSI)  N15.8,  Nuclear  Material 
Control  Systems  for  Nuclear  Power 
Plants.  According  to  the  commenter,  as 
a  national  standard,  the  ANSI  document 
cannot  be  controlled  as  SGI.  Also,  the 
commenter  states  the  understanding 
that  the  NRC  staff  intends  to  endorse  the 
national  standard  in  a  Regulatory  Guide 
for  licensee  use  and  that  licensees  will 
use  the  standard  to  revise  their  site 
procedures  to  comply  with  NRC 
guidance. 

Response:  In  the  revised  proposed 
rule  (October  31,  2006;  71  FR  64012)  the 
Commission  addressed  a  comment  on 
the  original  proposed  rule  (February  11, 
2005;  70  FR  7196)  regarding  the 
meaning  of  the  term  “control  and 
accounting  procedures,”  as  applied  to 
four  specific  types  of  information.  The 
Commission’s  response  provided 
“qualifying  details”  as  to  the  meaning  of 
the  term  by  noting,  among  other  things, 
that  the  term  does  not  encompass  the 
four  categories  of  information  specified 
in  the  comment,  including  the  written 
directions  for  transferring  fuel  between 
the  fuel  pool  and  the  reactor.  (71  FR 
64012). 

The  Commission  is  providing  the 
following  additional  information  in 


response  to  this  comment.  The  terms 
“material  control  and  accounting”  have 
meaning  with  respect  to  the  protection 
of  special  nuclear  material.  “Material 
control”  means  the  use  of  control  and 
monitoring  measures  to  prevent  or 
detect  loss  when  it  occurs  or  soon 
afterward.  “Material  accounting”  is  the 
use  of  statistical  and  accounting 
measures  to  maintain  knowledge  of  the 
quantities  of  SNM  present  in  each  area 
of  a  facility.  It  includes  the  use  of 
physical  inventories  and  material 
balances  to  verify  the  presence  of 
material  or  to  detect  the  loss  of  material 
after  it  occurs,  in  particular,  through 
theft.  In  the  definition  of  “Safeguards 
Information”  in  §  73.2  in  the  final  rule, 
the  term  “control  and  accounting 
procedures”  is  linked  to  the  physical 
protection  of  special  nuclear  material 
“in  quantities  determined  by  the 
commission  through  order  or 
regulations  to  be  significant  to  the 
public  health  and  safety  and  the 
common  defense  or  security.” 

Accounting  procedures  regarding  the 
quantity  of  SNM  maintained  by  a 
licensee  would  not  necessarily 
constitute  SGI.  However,  when  coupled 
with  other  information,  information 
containing  the  quantities  of  SNM  could 
be  SGI  and  would  be  designated  and 
handled  as  such.  Because  Section  147  of 
the  AEA  authorizes  the  Commission  to 
protect  information  that  specifically 
identifies  the  control  and  accounting 
procedures  used  to  protect  special 
nuclear  material,  the  Commission  is  not 
deleting  this  term  from  the  definitions 
of  SGI  in  the  regulations.  The 
information  the  commenter  provides 
about  the  endorsement  of  an  ANSI 
standard  in  a  regulatory  guide  for 
licensees  use  does  not  constitute  a  basis 
for  deleting  the  term  “control  and 
accounting  procedures”  from  the 
definition  of  SGI. 

Section  73.21(a)(1). 

Comment:  According  to  a  commenter, 
an  order  issued  October  4,  2006 
required  USEC  Inc.  Lead  Cascade 
Demonstration  Facility  and  American 
Centrifuge  Plant  to  implement  specific 
SGI-M  requirements  to  ensure  proper 
handling  and  protection  of  SGI  to  avoid 
unauthorized  disclosure.  The 
commenter  states  that  §  73.21(a)(l)(i) 
conflicts  with  the  previous  order  by 
requiring  uranium  enrichment  facilities 
to  modify  their  protection  strategy  from 
SGI-M  to  SGI.  This  provision,  in  the 
commenter’s  opinion,  imposes  an 
unnecessary  regulatory  burden  without 
providing  commensurate  benefit,  and 
could  result  in  the  two  facilities  being 
governed  by  different  SGI  handling 
requirements  even  though  they  are 
located  within  the  same  physical 


boundary  and  will  ultimately  share 
common  infrastructure. 

Response:  An  order  issued  on  October 
4,  2006,  and  published  in  the  Federal 
Register  on  October  24,  2006  (71  FR 
62318),  required  the  United  States 
Enrichment  Corporation  (USEC)  to 
protect  certain  information  relating  to 
its  uranium  enrichment  test  and 
demonstration  facility  (Lead  Cascade 
Facility).  Specifically,  the  order 
required  USEC  and  other  persons  to 
employ  the  modified  handling 
requirements  for  SGI-M  relating  to  the 
interim  measures  to  enhance  security  at 
the  Lead  Cascade  Facility.  As  reflected 
in  §  73.21(a)(1),  the  Commission  later 
determined  that  the  type  of  information 
described  above  should  be  subject  to  the 
requirements  for  SGI.  Interim  security 
measures  relating  to  the  other  facility 
located  onsite  with  the  Lead  Cascade 
Facility  (the  American  Centrifuge  Plant) 
are  also  designated  as  SGI.  Therefore, 
there  is  no  longer  a  discrepancy  with 
respect  to  the  information  protection 
requirements  for  the  two  facilities. 

Radioactive  Material  in  Quantities  of 
Concern  (RAMQC)  Sections 
73.21(a)(l)(ii)  and  73.23. 

Comment:  Two  commenters 
addressed  implementation  of  SGI-M 
requirements  for  the  “new”  Category  2 
RAMQC  specified  in  Table  I-l, 
“Quantities  of  Concern  Thresholds.” 

One  commenter  stated  that  the  SGI-M 
designation  should  not  be  applied  to 
Category  2  materials  for  industrial 
radiography  and  oil  well  logging 
facilities  that  routinely  ship  material  to 
temporary  job  sites  on  a  daily  basis.  The 
commenter  asserted  that  requiring  an 
SGI-M  program  for  the  routine  transport 
of  sources  used  by  those  licensees 
would  be  unwieldy  and  almost 
impossible  to  administer.  The 
commenter  recommended  that  the 
requirement  for  an  SGI-M  program 
should  be  limited  to  the  original 
regulatory  intent,  that  is,  for  the 
transportation  of  Category  1  sources. 

According  to  another  commenter, 
applying  SGI-M  handling  requirements 
to  Category  2  radioactive  materials 
quantities  of  cor.cern  (Category  2 
RAMQC)  materials  most  likely  will 
introduce  the  requirements  for  SGI 
security  to  a  wide  set  of  organizations 
that  have  little  experience  with  these 
requirements.  The  commenter  further 
asserted  that  the  introduction  of  SGI 
requirements  may  unintentionally  result 
in  the  disruption  of  treatment  for 
patients,  as  shippers  of  these  materials 
may  be  intimidated  by  the  new  security 
regulations.  In  this  commenter’s 
opinion,  extending  SGI-M  requirements 
to  new  Category  2  RAMQC  should  await 
more  discussions  and  understanding  of 
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the  impact  this  may  have  on  commerce 
and  specifically  medical  radioactive 
material  shipments.  The  commenter 
believes  that  the  capability  of  shippers 
to  meet  these  requirements  would 
certainly  benefit  from  Department  of 
Homeland  Security  (DHS)  initiatives  in 
progress,  such  as  the  Transportation 
Worker  Identification  Credential 
(TWIG).  Also,  the  commenter  states  that 
for  the  transportation  of  Category  2 
RAMQC,  the  proposed  regulations 
would  require  segregation  of  a  portion 
of  the  shipping  documents  and  a  cover 
indicating  that  the  segregated  portions 
contain  SGI.  This  would  add  confusion 
to  the  shipping  documentation  and 
could  be  counterproductive  to  security 
as  it  will  highlight  information  that  may 
otherwise  be  dispersed  throughout  the 
shipping  documents. 

The  commenter  asserts  that  shipment 
of  RAMQC  often  requires  the 
coordination  of  multiple  carriers  and 
modes  of  transportation  to  provide 
timely  delivery.  According  to  the 
commenter,  it  is  unclear  how  the 
originator  of  a  RAMQC  Category  2  will 
be  able  to  assure  that  each  carrier  meets 
the  requirements  to  handle  SGI-M.  The 
commenter  concludes  that  the 
determination  must  be  made  at  each 
step  of  the  custody  of  such  RAMQC 
shipments,  with  the  possible  result 
being  a  shipment  being  delayed  or 
stopped  from  its  intended  destination. 

Response:  The  Commission  has 
determined  that  information  relating  to 
the  transportation  of  Category  2  RAMQC 
need  not  be  protected  as  SGI-M  and 
may  be  shared  on  a  “need-to-know” 
basis.  The  text  in  §§  73.21{a)(l)(ii)  and 
73.23  has  been  changed  accordingly. 

Sections  73.22(a)(l)(xii)  and 
73.23(a](l)(x). 

Comment:  A  commenter  proposes  that 
engineering  and  safety  analyses  need  to 
be  linked  to  security  just  as  the  other 
items  described  in  proposed 
§§  73.22(a)(1)  and  73.23(a)(1).  Therefore, 
the  commenter  concludes  that 
§§  73.22(a)(l)(xii)  and  73.23(a)(l)(x) 
should  be  revised  to  state  “Engineering 
and  safety  analyses  related  to  physical 
protection,*  *  *” 

Response:  This  change  is  not 
necessaiy’  because  the  limitation  the 
commenter  seeks  is  already  set  forth  in 
§§  73.22(a),  73.22(a)(1),  73.23(a)  and 
73.23(a)(1).  In  sum,  these  provisions 
specify  the  relevant  information  as 
“security-related”  or  “related  to 
physical  protection.”  Therefore,  it  is  not 
necessary  to  repeat  that  language  in 
§§73.22(a)(l)(xii)  and  73.23(a)(l)(x). 

Sections  73.22(a)(2)(iv)  and 
73.23(a)(2)(iii). 

Comment:  A  commenter  urges  that 
the  reference  to  safe  haven  in 


§§  73.22(a)(2)(iv)  and  73.23(a)(2)(iii)  be 
removed  and  a  separate  paragraph 
added  in  §§  73.22(a)(2)  and  73.23(a)(2) 
which  states  “safe  havens  identified 
along  the  transport  route.” 

Response:  In  response  to  this 
comment  and  in  light  of  the  description 
of  “safe  haven”  earlier  in  this  Notice, 
the  Commission  is  modifying  the 
language  in  §§  73.22(a)(2)(iv)  and 
73.23(a)(2)(iii)  to  read  “safe  havens 
identified  along  the  highway 
transportation  route.”  However,  the 
Commission  sees  no  reason  to  move  that 
language  into  separate  paragraphs  in 
§§  73.22(a)(2)  and  73.23(a)(2). 

Comment:  A  commenter  notes  that 
some  States  require  a  carrier  of 
radioactive  materials  to  give  advance 
notice  to  local  law  enforcement  prior  to 
crossing  the  State  border  and  at  other 
times  in  transit.  The  commenter 
interprets  the  wording  of  the  proposed 
regulation  to  mean  that  shippers  could 
not  use  two-way  radio  or  cellular 
phones  currently  used  to  make  these 
communications.  In  this.commenter’s 
view,  developing  a  secure  alternative 
method  of  communication  would  be  an 
unwarranted  burden  on  the  licensees, 
carriers  and  local  law  enforcement.  The 
commenter  believes  that 
§§  73.22(a)(2)(iv)  and  73.23(a)(2)(iii) 
should  be  modified  so  in-route 
communications  between  transport 
vehicles  and  local-law  enforcement 
agencies  need  not  be  controlled  as  SGI. 

Response:  The  wording  of  the 
provisions  cited  above  does  not  prohibit 
shippers  from  using  two-way  radios  or 
cellular  phones  to  communicate  with 
local  law  enforcement  during  transit.  ■ 
Section  73.23(a)(2)(ii)  states  that 
“[s]cheduling  and  itinerary  information 
used  for  the  purpose  of  preplanning, 
coordination,  and  advance  notification 
may  be  shared  with  others  and  need  not 
be  designated  as  Safeguards  Information 
Modified-Handling.  ” 

Sections  73.22(b}{2)  and  73.23(b)(2). 

Comment:  A  commenter  asserts  that 
the  conditions  for  access  to  SGI  are 
unclear  in  this  provision  because  of  the 
phrase  “or  other  means  approved  by  the 
Commission.”  Therefore,  the 
commenter  concludes  that  this  phrase 
should  be  deleted  from  the  regulation 
until  the  Commission  is  prepared  to 
give  specific  requirements,  which 
should  be  given  by  rule  rather  than 
regulatory  guidance. 

Response:  The  language  in  question  is 
found  in  §§  73.22(b)(2)  and  73.23(b)(2), 
which  address,  as  a  condition  for  access 
to  SGI,  a  finding  that  a  person  is 
trustworthy  and  reliable,  based  on  a 
background  check  or  other  means 
approved  by  the  Commission.  This 
provision  is  consistent  with  the 


Commission’s  authority  under  Section 
149  of  the  AEA  to  relieve,  by  rule, 
persons  from  the  obligations  imposed  by 
that  section,  under  specified  terms, 
conditions,  and  periods,  if  the 
Commission  finds  that  such  action  is 
consistent  with  its  obligations  to 
promote  the  common  defense  and 
security  and  to  protect  the  health  and 
safety  of  the  public.  Relying  on  that 
authority,  the  Commission  could,  by 
rule,  relieve  persons  from  the  criminal 
history  records  check  requirement 
included  in  a  background  check  to 
determine  a  person’s  trustworthiness 
and  reliability  for  access  to  SGI.  If  the 
Commission  determines  that  a  rule 
change  would  be  useful  to  specify 
means  other  than  a  criminal  history 
records  check  for  establishing  an 
individual’s  trustworthiness  and 
reliability,  a  rulemaking  proceeding 
would  be  initiated. 

However,  notwithstanding  the 
Commission’s  obligation  to  relieve 
persons  from  criminal  history  records 
checks  only  by  rule,  the  phrase  “other 
means  approved  by  the  Commission”  is 
intended  to  maintain  flexibility  in 
modifying  the  other  aspects  of  the 
background  check  for  unique 
circumstances.  As  it  has  learned  from 
past  experience,  in  some  limited 
circumstances,  the  Commission  might 
have  to  impose  additional  measures  to 
the  background  check  requirements  to 
increase  assurances  of  trustworthiness 
and  reliability.  While  in  others,  it  may 
be  appropriate  for  the  Commission  to 
relax  certain  aspects  of  the  background 
check.  Without  such  a  relief  provision 
built  into  the  rule,  the  Commission 
would  not,  absent  a  rulemaking,  be  able 
to  make  such  deviations. 

Section  73.22(c)(2). 

Comment:  A  commenter  requests 
deletion  of  the  proposed  requirement 
that  SGI  must  be  stored  in  unmarked 
cabinets.  The  following  bases  are  offered 
for  this  request:  Unmarked  cabinets 
containing  SGI  would  be  obvious 
because  they  would  be  the  only  locking 
GSA-approved  cabinets  in  the  security 
organization  area  at  the  average  power 
reactor  site;  such  a  requirement  would 
not  permit  the  use  of  NRC-required 
brightly  colored  mnemonic  aids  to 
verify  that  the  SGI  cabinet  is  locked;  and 
any  visitors  to  the  area  are  usually 
escorted  so  the  risk  is  minimal. 
Accordingly,  the  commenter  concludes 
that  §  73.22(c)(2)  should  be  modified  to 
delete  the  unmarked  storage  container 
requirement. 

Response:  The  issue  of  marking 
storage  cabinets  to  indicate  the  presence 
of  SGI  was  raised  in  a  previous 
comment  on  the  original  proposed  rule. 
For  the  reasons  stated  in  responding  to 
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this  comment  on  the  original  proposed 
rule  (October  31,  2006;  71  FR  64020), 
the  NRG  is  not  adopting  the  change 
advocated.  However,  the  Commission 
notes  that  prohibiting  that  marking  on 
such  cabinets  does  not,  as  the 
commenter  asserts,  preclude  the  use  of 
“brightly  colored  mnemonic  aids”  to 
indicate  that  the  cabinet  is  locked. 

Section  73.22(d)(1). 

Comment:  A  commenter  notes  that 
the  NRG  did  not  “adopt”  a  previous 
comment  that  the  marking  of  SGI 
documents  in  the  proposed  rule  is  too 
prescriptive.  The  commenter  seeks 
revision  of  the  rule  to  clarify  that  a 
licensee  has  the  flexibility  to  have  the 
specified  information  in  §  73.22(d)(l)(i)- 
(iii)  on  the  top  of  the  document, 
whether  that  is  the  first  page,  a  cover 
sheet  or  a  binder  cover  of  the  document. 
The  commenter  proposes,  as  an 
alternative,  modifying  the  regulation  so 
documents  produced  prior  to  the 
implementation  date  of  the  rule  can  be 
marked  according  to  the  requirements  in 
the  licensee’s  SGI  program  at  the  time. 

Response:  Thi?  comment  was 
previously  made  on  the  first  proposed 
rule  and  a  response  was  provided 
(October  31,  2006;  71  FR  64020).  The 
commenter  has  not  provided  any  new 
information  in  this  comment  to  warrant 
a  change  in  the  Gommission’s  position. 
However,  in  the  previous  response,  the 
Gommission  noted  that  it  “does  not 
expect  that  licensees  or  applicants  must 
go  back  and  mark  documents  for  which 
a  cover  sheet  was  used  for  the  required 
information  instead  of  the  first  page  of 
the  document  as  set  forth  in 
§  73.22(d)(1).”  To  that  extent,  the 
Gommission  has  adopted  the  alternative 
the  commenter  proposed. 

Sections  73.22(g)(1)  and  73.22(g)(2). 

Comment:  In  one  commenter’s  view, 
the  provisions  on  the  use  of  various 
storage  media  when  processing  SGI  on 
a  computer  and  limitations  on  computer 
locations  are  too  restrictive.  This 
commenter  requests  that  §  73.22(g)(2)  be 
modified  to  allow  external  storage 
media  to  be  used  as  long  as  the  media 
are  properly  controlled  and  the 
removable  storage  medium  is  locked 
away  when  not  in  use.  Also,  the 
commenter  recommends  that  the  rule 
should  allow  computers  used  to  process 
SGI  to  be  located  in  controlled  access 
areas  when  unattended  by  a  person 
authorized  access  to  SGI,  as  long  as  the 
computers  have  password  protection. 

Response:  In  keeping  with  kandard 
computer  security  practices  and  in 
response  to  the  above  comment,  the  text 
in  §  73.22(g)(1)  has  been  changed  to 
provide  that  SGI  may  be  stored, 
processed,  or  produced  on  a  password 
protected  stand-aloiie  computer  (or 


computer  system).  In  addition,  the 
Gommission  modified  §  73.22(g)(2)  to 
provide  that  computers  not  located 
within  an  approved  and  lockable 
security  storage  container  must  have 
removable  storage  media  with  a 
bootable  operating  system. 
Gorresponding  changes  are  made 
throughout  this  section  to  substitute 
“storage  media”  for  “storage  medium.” 
Thus,  data  may  be  processed  and  saved 
on  the  same  removable  storage  media. 
An  additional  restriction  was  also  added 
as  §  73.22(g)(4)  (with  a  conforming 
change  to  §  73.23(g)(4))  to  require  that 
electronic  systems  used  to  store, 
process,  or  produce  Safeguards 
Information  must  be  free  of  recoverable 
Safeguards  Information  prior  to  being 
returned  to  nonexclusive  use. 

Sections  73.22(h)  and  73.23(h). 

Comment:  Several  commenters 
recommend  removing  the  ten-year 
review  requirement  asserting  that  it 
would  consume  resources  with  no 
commensurate  benefit  to  public  health 
and  safety.  One  commenter  states  that 
licensees  currently  review  SGI 
documents  as  they  are  being  used  for 
possible  decontrol  and  that  this  process 
has  been  effective  in  allowing  ligensees 
to  make  the  appropriate  determinations. 

Another  commenter  makes  more 
detailed  assertions  about  the  relative 
costs  and  benefits  of  the  ten-year  review 
requirement.  On  the  costs  side  of  the 
equation,  the  commenter  states  that 
according  to  a  2005  NEI  survey,  power 
reactor  sites  have  an  average  inventory 
of  2,293  SGI  documents,  with  another 
235  being  produced  each  year.  In  ten 
years’  time,  the  commenter  believes 
there  would  first  need  to  be  a  sort 
through  the  accumulated  4,643  SGI 
designated  documents  to  find  the  2,293 
SGI  documents  ten  years  or  older,  and 
then  a  review  of  these  2,293  documents 
for  a  decontrol  determination.  On  the 
benefits  side  of  the  equation,  the 
commenter  asserts  that  this  review 
requirement  would  not  lead  to  greater 
public  disclosure  of  documents  because 
licensees,  unlike  the  public  sector,  have 
no  obligation  to  publicly  release 
documents. 

This  commenter  asserts  that 
performing  such  a  review  is  an  error- 
prone  operation  that  could  lead  to 
second-guessing  by  NRG  inspectors. 
This  commenter  also  asserts  that  the 
ten-year  review  could  consume  NRG 
resources.  The  commenter  believes  that 
organizations  would  ask  the  NRG  to 
make  decontrol  determinations  for 
many  SGI-designated  documents  for 
which  the  individual  who  made  the 
original  determination  is  unavailable. 
Other  individuals  in  the  organization 
would  not  likely  make  the  decontrol 


determinations  in  these  situations 
because  of  a  hesitancy  to  second  guess 
the  individuals  who  originally 
designated  the  document  as  SGI. 

Response:  The  Gommission  accepts 
the  commenters’  suggestion  to  remove 
the  ten-year  review  requirement  from 
the  rule  because  the  review  would 
require  an  expenditure  of  resources  not 
commensurate  with  the  benefits.  As  set 
forth  in  more  detail  below,  the  costs 
would  include  cataloguing  all  SGI 
documents  in  a  holder’s  inventory, 
reviewing  a  portion  of  them  for  possible 
decontrol  every  ten  years,  and 
communicating  decontrol 
determinations  to  other  holders  of  the 
document.  It  should  be  noted  that 
although  cataloguing  SGI-designated 
documents  would  be  necessary  as  a 
practical  matter  under  the  ten-year 
review  requirement,  there  exists  no 
similar  cataloguing  requirement  for 
documents  containing  Glassified 
National  Security  Information.  For  the 
period  2008-2018,  the  estimated  costs 
of  the  review  would  total  S2.5  million 
dollars  for  all  regulated  entities. i"* 

The  benefits,  however,  are  slight 
because  there  would  be  very  few 
documents  decontrolled  in  the  review 
process.  As  described  in  more  detail 
below,  few  SGI-designated  documents 
ten  years  or  older  are  in  current  use,  so 
not  many  would  be  reviewed.  Of  those 
that  would  be  reviewed,  many  would 
still  be  considered  to  contain  SGI  and 
would  therefore  not  be  decontrolled. 
Even  for  the  few  SGI-designated 
documents  that  would  be  decontrolled, 
there  is  no  requirement  for  licensees 
and  other  private  entities  to  make  those 
public.  Some  decontrolled  documents, 
however,  might  also  be  in  the  hands  of 
the  NRG,  which  could  make  the 
documents  public  as  long  as  the 
documents  were  not  otherwise  withheld 
under  §  2.390.  The  few  documents 
likely  to  be  made  public  by  the  review 
does  not  justify  the  expense. 

However,  the  Gommission  is  retaining 
the  requirement,  also  in  the  current 
rules,  that  SGI-designated  documents  no 
longer  falling  within  the  SGI  category 
have  their  SGI  designations  removed. 
This  would  mean  that  users  of  SGI- 
designated  documents  that  no  longer 
meet  the  definition  of  SGI  would  have 
to  remove  the  designation.  This 
requirement  applies  to  SGI  documents 
of  any  age. 

The  ten-year  review  requirement  is 
contained  in  the  following  three 
sentences  from  proposed  §  73.22(h): 
“Documents  originally  containing 
Safeguards  Information  must  be 


'■•Costs  are  in  2007  dollars  assuming  a  7% 
Discount  Rate  for  the  period  2008-2018. 
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removed  from  the  Safeguards 
Information  category  at  such  time  as  the 
information  no  longer  meets  the  criteria 
contained  in  this  part.  A  review  of  such 
documents  to  make  that  determination 
shall  be  conducted  every  ten  years. 
Documents  that  are  ten  years  or  older 
and  designated  as  SGI  or  SGI-M  shall  be 
reviewed  for  a  decontrol  determination 
if  they  are  currently  in  use  or  removed 
from  storage.”  A  nearly  identical 
version  of  this  requirement  was  in 
proposed  §  73.23(h). 

The  first  sentence  in  proposed 
§  73.22(h),  which  is  being  retained  in 
the  final  rule,  generally  requires  the 
decontrol  of  SGI-designated  documents 
that  no  longer  fit  within  the  SGI 
category  and  is  substantially  identical  to 
the  requirement  in  the  prior  version  of 
§  73.21(i).  The  second  and  third 
sentences  in  proposed  §  73.22(h),  which 
have  not  been  retained  in  the  final  rule, 
would  have  required  holders  of  SGI  to 
conduct  a  special  review  every  ten  years 
of  SGI-designated  documents  that  are 
ten  years  or  older  and  also  in  current 
use.  As  a  practical  matter,  complying 
with  the  ten-year  review  requirement 
would  have  first  involved  the  ^ 
cataloguing  of  all  SGI-designated 
documents  so  that  the  documents  could 
be  located  for  the  review  and  so  that  it 
could  have  been  determined  which 
documents  were  ten  years  or  older  at  the 
time  of  the  review.  Then,  at  ten-year 
intervals,  the  subset  of  SGI-designated 
documents  ten  years  or  older  and  in 
current  use  would  have  been  reviewed 
for  a  possible  decontrol  determination. 

A  smaller  subset  of  these  reviewed 
documents  would  then  have  been 
decontrolled  by  the  licensee.  Some  of 
these  decontrolled  documents  would 
also  have  been  in  the  possession  of 
other  persons  or  the  NRG,  and  these 
other  holders  would  have  to  have  been 
informed  about  the  decontrol 
determination. 

How  such  a  process  would  proceed  in 
practice  can  be  illustrated  with  the  64 
power  reactor  sites  covered  by  §  73.22, 
using  the  numbers  referenced  by  one  of 
the  commenters.  A  2005  NEI  survey 
showed  that  power  reactor  sites  had  an 
average  of  2,293  SGI  documents  per  site 
and  235  were  created  each  year. 

Assuming  that  the  first  ten-year 
review  would  occur  in  2008,  there 
would  then  be  about  3,000  SGI 
documents  at  each  site.  All  of  these 
documents  would  need  to  be 
catalogued.  Only  a  portion  of  these 
would  be  ten  years  old,  however,  and  it 
is  assumed  that  about  half  of  the  2,293 
documents  were  created  since 
September  11,  2001,  because  of 
increased  security  concerns.  A 
reasonable  estimate  is  that  there  will  be 


about  900  SGI-designated  documents 
per  site  that  are  ten  years  or  older  (that 
is,  created  prior  to  1998). 

Of  these  900,  however,  very  few  that 
are  ten  years  or  older  would  likely  be  in 
current  use,  with  a  reasonable  estimate 
being  about  10  percent.  With  this 
estimate,  only  about  90  documents 
would  make  it  to  the  review  process.  Of 
these  90  documents  in  current  use,  the 
fact  that  they  are  in  current  use  makes 
it  more  likely  that  they  still  contain  SGI. 
Assuming  that  20  percent  of  the 
reviewed  documents  are  decontrolled, 
only  about  18  documents  that  were  once 
designated  as  SGI  would  be 
decontrolled.  Assuming  that  the  NRG 
possesses  half  of  those  decontrolled 
documents,  the  2008  review  would 
result  in  possibly  9  SGI-designated 
documents  per  power  reactor  site  being 
made  public. 

In  2018,  the  second  ten-year  review 
would  be  conducted  of  SGI-designated 
documents  created  prior  to  2008.  More 
documents  will  bave  been  added  to  the 
total  inventory,  but  many  will  have  been 
retired.  Assuming  that  very  few 
documents  20  years  or  older  are  likely 
to  exist,  the  Commission  believes  that 
there  could  be  as  many  as  2,300  SGI- 
designated  documents  per  power  reactor 
site  that  are  ten  years  or  older  in  2018.1'’ 
Applying  the  assumptions  used  above 
yields  230  documents  requiring  a 
review,  with  about  46  documents  being 
decontrolled,  and  with  possibly  23 
documents  per  site  being  made  public 
on  the  NRG  ADAMS  system.  It  must  be 
noted  that  the  number  of  documents 
projected  as  being  decontrolled  by  this 
process  might  be  overstated  because, 
prior  to  the  ten-year  review',  SGI- 
designated  documents  in  current  use 
would  be  decontrolled  if  the  user 
recognizes  that  the  document  no  longer 
contains  SGI. 

On  top  of  the  initial  task  of 
cataloguing  documents  and  the  reviews 
required  every  ten  years,  documents 
would  have  to  be  added  to  the  catalog 
as  they  were  being  created,  which 
would  be  about  235  per  year  for  each 
power  reactor  site.  This  is  another  cost 
that  must  be  considered.  Finally,  one 
must  consider  costs  to  holders  of  SGI 
other  than  the  power  reactors.  These 
costs  are  relatively  minor  compared  to 
the  64  power  reactor  sites  but  are 
included  in  the  calculations. 

The  numbers  clearly  show  that 
cataloguing  is  the  overwhelming  factor 
for  costs  because  of  the  large  number  of 
documents  involved.  The  entire  initial 


It  might  be  the  case,  however,  that  many  of 
these  2300  SGI-designated  documents  would  be 
destroyed,  pursuant  to  the  requirements  of 
§§  73.22{i)  and  73.23(i)  in  the  final  rule,  because 
they  would  be  no  longer  needed. 


cataloguing  cost  for  all  entities  is 
estimated  to  be  $1,6M  dollars  and  the 
entire  annual  cataloguing  cost  is 
estimated  at  $110K  dollars.  The  entire 
cost  of  performing  the  2008  review  is 
estimated  to  be  $100K  dollars,  which 
includes  review  of  the  selected 
documents,  communication  of  decontrol 
determinations  to  other  holders  of  the 
decontrolled  documents,  and  NRG  . 
action  on  these  communications.  The 
entire  cost  of  performing  the  2018 
review  is  estimated  at  $270K  dollars.  To  ^ 
put  the  costs  and  benefits  in 
perspective,  useful  measures  to  look  at 
are  the  cost  per  decontrolled  document 
an^  the  cost  per  document  possibly 
made  public  by  the  NRG.  For  power 
reactors  as  of  the  2018  review,  the 
estimated  cost  per  decontrolled 
document  is  about  $750  and  the 
estimated  cost  per  document  possibly 
made  public  by  the  NRG  is  about 
$1500.^''’  In  light  of  the  preceding 
analysis,  the  Commission  believes  that 
the  costs  of  performing  this  review  do 
not  justify  the  benefits  and  is  removing 
the  ten-year  review  requirement  from 
the  rule. 

A  possible  modification  to  the  ten- 
year  review  requirement  involving  a 
review  every  ten  years  of  all  SGI 
documents  ten  years  or  older  would  also 
not  justify  retention.  If  the  ten-year 
review  encompassed  all  SGI  documents 
older  than  ten  years,  those  in  current 
use  as  well  as  those  that  are  not,  the 
cataloguing  costs  would  remain,  but  the 
reviewing  costs  would  increase  because 
there  would  be  additional  documents  to 
review.  It  is  true  that  with  the  review  of 
more  SGI  documents,  potentially  more 
SGI  documents  would  be  decontrolled, 
but  it  is  unclear  how  many  such 
additional  documents  would  actually  be 
reviewed.  Many  SGI  documents  no 
longer  currently  used  would  likely  be 
documents  “no  longer  needed,”  which 
are  required  to  be  destroyed  pursuant  to 
final  §§  73.22(i)  and  73.23(i).  This 
would  probably  amount  to  roughly  half 
of  the  SGI-designated  documents  ten 
years  or  older. 

Comment:  A  commenter  asserts  that  it 
is  impractical  to  have  the  NRG  approve 
the  decontrol  of  documents  generated 
by  other  agencies  and  that  sometimes 
the  individual  in  an  organization  who 
made  the  original  SGI  determination  is 
unavailable.  The  commenter  suggests 
that  the  proposed  text  of  §§  73.22(h)  and 
73.23(h)  be  modified  to  allow  other 
authorized  individuals  within  the 


’•■'It  is  appropriate  to  consider  only  power 
reactors  here  because  the  overwhelming  majority  of 
SGI  documents  in  the  possession  of  private  entities 
are  possessed  by  power  reactors.  Therefore,  power 
reactors  bear  the  overwhelming  majority  of  the 
review’s  costs. 
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organization  that  made  the  original  SGI 
determination  to  decontrol  the 
document.  Another  commenter  echoes 
this  request. 

Response:  In  response  to  these 
comments,  the  Commission  is  clarifying 
the  text  in  §§  73.22(h)  and  73.23(h)  to 
state  that  the  authority  to  determine  that 
documents  originally  containing  SGI 
must  he  removed  from  the  SGI  category 
may  he  exercised  hy  the  NRG,  with  the 
approval  of  the  NRG,  or  in  consultation 
with  the  individual  or  organization  that 
made  the  original  determination. 

Section  73.23. 

Comment:  A  commenter  asserts  that 
for  shipments  of  Category  1  materials, 
which  are  not  routine,  schedules  and 
itineraries  of  a  shipment  constitute 
information  that,  if  disclosed,  could 
reduce  the  security  of  the  shipment.  For 
the  more  routine  Category  2  RAMQC 
shipments,  the  commenter  states  that  it 
is  not  clear  from  the  proposed  rule  that 
relevant  security  information  will 
accompany  these  shipments.  The 
commenter  believes  that  the  following 
statement  from  the  proposed  rule  in  the 
discussion  for  §  73.23  adds  confusion  to 
the  issue;  “Scheduling  and  itinerary 
information  used  for  the  purpose  of 
preplanning,  coordination  and  advance 
notification  may  he  shared  with  others 
on  a  ‘need  to  know’  basis  and  need  not 
be  designated  as  Safeguards 
Information-Modified  Handling.”  (71  FR 
64004,  64063;  October  31,  2006). 

Response:  It  is  not  clear  what  the 
commenter  means  when  referring  to 
“relevant  security  information” 
accompanying  Category  2  RAMQC 
shipments.  The  statement  from  the  rule 
text  which  the  commenter  quotes  is 
consistent  with  the  Commission’s  recent 
determination,  discussed  earlier  in  this 
Notice,  that  information  relating  to  the 
shipment  of  Category  2  RAMQC  need 
not  be  designated  and  controlled  as 
SGI-M.  Rather,  such  information  may 
be  shared  on  a  “need  -to-know”  basis. 

Section  73.23(a). 

Comment:  A  commenter  requests  that 
§  73.23(a)  be  modified  to  correspond  to 
§  73.22(a),  which  deleted  the  undefined 
terms  “additional  security  measures,” 
“protective  measures”  and  “interim 
compensatory  measures.” 

Response:  The  Commission  agrees 
with  this  comment  and  has  deleted  the 
terminology  above  from  §  73.23(a). 

Section  73.59. 

Comment:  One  commenter  stated  that 
§  73.59  should  be  revised  to  permit  a 
licensee  to  recognize  a  background 
check  conducted  in  accordance  with  the 
final  rule  by  another  NRC  or  Agreement 
State  licensee.  The  commenter  believes 
that  this  change  would  help  allow  a 
licensee  to  sub-contract  work  to  other 


licensees  where  it  may  be  necessary  to 
divulge  SGI  to  the  contracted  licensee  in 
order  for  the  maintenance  activity  to  be 
performed  safely.  The  commenter’s 
suggested  revision  would  state  that  an 
“employee  of  an  NRC  or  Agreement 
State  licensee  who  has  undergone 
criminal  history  and  background  checks 
in  accordance  with  or  equivalent  to 
those  required  by  10  CFR  73.22(b)  or 
73.23(b).” 

Response:  Section  73.59  of  the  rule 
provides  relief  from  the  fingerprinting 
and  criminal  history  records  check  * 
requirements  set  forth  in  Section  149  of 
the  AEA  for  limited  categories  of 
individuals  set  forth  in  §  73.59(1) 
through  (9).  Those  categories  of 
individuals  are  considered  to  be 
trustworthy  and  reliable  by  virtue  of 
their  occupational  status  and  have 
either  already  undergone  a  background 
check  or  criminal  history  records  check 
as  a  condition  of  their  employment,  or 
are  subject  to  direct  oversight  by 
government  authorities  in  their  day-to- 
day  job  functions.  The  categories  of 
individuals  specified  in  §  73.59  include 
governmental  employees  at  the  federal, 
state  or  local  level  or  certain  NRC- 
certified  representatives  of  the 
International  Atomic  Energy  Agency.  In 
addition,  any  agent,  contractor,  or 
consultant  of  those  categories  of 
individuals  is  also  exempt  provided 
equivalent  criminal  history  and 
background  checks  to  those  required  by 
§§  73.22(b)  or  73.23(b)  have  been 
performed.  The  Commission  has 
determined  not  to  adopt  the  language 
the  commenter  has  proposed  to  extend 
the  exemption  to  an  even  broader 
category  of  non-governmental 
individuals.  However,  a  mechanism 
exists  in  §  73.57(f)(3)  of  the  current 
regulations  for  the  transfer  to  another 
licensee  of  personal  information 
obtained  on  an  individual  obtained  from 
a  criminal  history  records  check, 
provided  the  conditions  specified  in 
paragraphs  (f)(3)(i)  and  (ii)  are  met. 

Comment:  An  Agreement  State 
requests  the  NRC  to  continue  its 
“previous  policy  of  exempting  from  its 
trustworthiness  and  reliability  reviews 
(and  related  fingerprinting  and  criminal 
history  records  checks)  those 
individuals  designated  by  the  Governor 
of  a  State  as  needing  access  to  SGI, 
regardless  of  whether  those  individuals 
are  State  employees.”  According  to  the 
State,  this  exemption  is  allowed  by  law 
and  “is  a  matter  of  respect  and  comity” 
because  “the  NRC  should  *  *  *  trust 
the  duly  elected  Governor  of  a  sovereign 
state  to  designate  only  those  individuals 
who  may  be  trusted  with  access  to  SGI.” 

Response:  NRC  regulations 
historically  relieved  licensees 


authorized  to  operate  power  reactors 
from  requiring  specified  categories  of 
individuals  to  undergo  criminal  history 
records  checks  (including 
fingerprinting)  for  access  to  SGI.  The 
exempt  categories  of  individuals 
included  the  “Governor  of  a  State,  or  his 
or  her  designated  representative.”  See, 
e.g.,  10  CFR  73.57(b)(2)(ii). 

Limiting  the  scope  of  the  relief 
granted  to  the  above  category  of 
licensees  reflected  the  narrow  scope  of 
NRC’s  previous  statutory  authority 
under  Section  149  of  the  AEA  to  require 
fingerprinting.  The  EPAct  amended 
Section  149  of  the  AEA  to  obligate  the 
NRC  to  require  individuals  or  entities 
(including  licensees  or  applicants  for 
licenses  to  engage  in  any  activity  subject 
to  regulation  by  the  Commission),  to 
fingerprint  any  individual  seeking 
access  to  SGL  However,  the  EPAct 
preserved  NRC’s  authority  under 
Section  149.b.  of  the  AEA  to  relieve,  by 
rule,  persons  from  the  obligations 
imposed  by  Section  149,  upon  specified 
terms,  conditions,  and  periods,  if  the 
Commission  makes  findings  that  such 
action  is  consistent  with  its  obligations 
to  promote  the  common  defense  and 
security  and  to  protect  the  health  and 
safety  of  the  public.  The  NRC  exercised 
that  authority  in  a  final  rule  that  added 
to  part  73  a  new  §  73.59,  “Relief  from 
fingerprinting,  identification  and 
criminal  history  records  checks  and 
other  elements  of  background  checks  for 
designated  categories  of  individuals.” 
Final  rule.  Relief  from  Fingerprinting 
and  Criminal  History  Records  Check  for 
Designated  Categories  of  Individuals 
(June  13,  2006;  71  FR  33989).  The  rule 
was  needed  to  enable  the  Commission 
to  continue  to  share  SGI  with  certain 
categories  of  individuals  seeking  access 
to  SGI  from  non-power  reactor  licensees 
or  from  the  Commission  without 
subjecting  them  to  the  expanded 
criminal  history  records  checks  required 
by  the  EPAct.  (71  FR  33989).  The  rule 
continued  the  relief  previously  granted 
in  §§  73.21  and  73.57,  but  expanded  and 
lengthened  the  categories  of  individuals 
relieved  by  the  rule  from  the 
fingerprinting  and  criminal  history 
records  checks.  (71  FR  33989,  33990).  In 
promulgating  the  rule,  the  Commission 
specifically  found  the  rule  to  be 
consistent  with  its  obligations  to 
promote  the  common  defense  and 
security  and  to  protect  the  health  and 
safety  of  the  public.  (71  FR  at  33990). 

Because  trustworthiness  and 
reliability  determinations  are  based 
upon  background  checks,  the  State’s 
comments  are  relevant  to  §  73.59. 
Section  73.59  exempts  a  number  of 
categories  of  individuals  from  the 
otherwise  applicable  background  check 
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requirements  for  access  to  SGI, 
including  criminal  history  records 
checks  (and  fingerprinting).  See 
proposed  rule.  Protection  o  f  Safeguards 
Information  (October  31,  2006;  71  FR 
64004).  The  proposed  SGI  rule  added,  as 
§  73.59(k),  a  new  category  of  exempt 
individuals  consisting  of  “any  agent, 
contractor,  or  consultant  of  the 
aforementioned  persons  who  has 
undergone  equivalent  criminal  history 
records  and  background  checks  to  those 
required  by  10  GFR  73.22(b)  or 
73.23(b).”  (71  FR  at  64006).  Another 
category  of  exempt  individuals  is  set 
forth  in  §  73.59(e),  for  “the  Governor  of 
a  State  or  his  or  her  designated  State 
employee  representative.”  The  rationale 
for  this  category  and  other  categories  of 
exempt  individuals  is  that  the 
individuals  described  in  those 
categories  “are  considered  trustworthy 
and  reliable  to  receive  SGI  by  virtue  of 
their  occupational  status  and  have 
either  already  undergone  a  background 
or  criminal  history  check  as  a  condition 
of  their  employment,  or  are  subject  to 
direct  oversight  by  government 
authorities  in  their  day-to-day  job 
functions.”  (71  FR  33990).  A  Governor’s 
designated  State  employee 
representative  is  considered  to  be 
trustworthy  and  reliable  because  of  the 
employee’s  occupational  status — 
reporting  to  and  vouched  for  by  the 
Governor  and  the  fact  that  the  employee 
is  subject  to  direct  employment 
oversight  by  a  high-level  government 
official  in  the  employee’s  day-to-day  job 
functions.  Under  the  exemption  in 
former  §  73.57  for  Governor-designated 
representatives,  a  non-employee  of  a 
State  would  have  been  exempt  from  the 
criminal  history  records  check 
(including  fingerprinting).  A  non¬ 
employee  would  not  necessarily  have 
undergone  a  criminal  history  records 
check  as  part  of  the  background  check. 

In  addition,  the  non-employee  would 
not  be  subject  to  direct  oversight  by 
high-level  government  authorities  in 
that  individual’s  day-to-day  job 
functions.  Therefore,  the  Commission 
narrowed  that  specific  exemption  to 
include  only  state  employee 
representatives  designated  by  a 
Governor.  The  Commission  is  well 
within  its  authority  under  Section  149 
of  the  AEA  to  so  limit  the  specific 
exemption  in  §  73.59(e). 

Moreover,  the  State’s  comment  does 
not  account  for  the  applicability  of  tbe 
exemption  in  §  73.59(k)  for  an  agent, 
contractor,  or  consultant  of  the 
categories  of  individuals  specified  in 
§  73.59  who  have  undergone  effective 
criminal  history  records  checks  as  part 
of  backgrourid  checks.  Thus,  designated 


representatives  of  a  Governor  meeting 
the  equivalency  provision  would  not 
have  to  undergo  a  separate  check  prior 
to  being  granted  access  to  SGI.  Given  the 
availability  of  this  exemption  for 
individuals  not  included  in  §  73.59(e) 
and  for  the  reasons  set  forth  above,  the 
Commission  declines  to  make  the 
changes  in  the  rule  requested  by  the 
State. 

Regulatory  Analysis. 

Comment:  According  to  a  commenter, 
the  proposed  rule  incorrectly  states  that 
the  rule  would  be  implemented  in  FY 
2005  and  2006.  Because  the  commenter 
stated  that  the  earliest  it  could  be 
implemented  is  in  FY  2007,  the 
commenter  concluded  that  the 
regulatory  analysis  is  flawed  because  it 
uses  2005  dollars. 

Response:  The  Commission  has 
modified  the  regulatory  analysis  to  state 
dollars  as  FY  2007  dollars. 

Comment:  A  commenter  asserts  that 
the  regulatory  and  backfit  analyses  fail 
to  calculate  the  substantial  cost  to 
power  reactor  licensees  for  modifying 
their  existing  SGI  process  and  adding 
the  ten-year  review.  The  commenter 
asks  that  these  analyses  consider  the 
actual  substantial  cost  of  rule 
implementation  regarding  power  reactor 
licensee  costs  to  modify  SGI  programs 
and  the  significant  costs  of  the  ten-year 
review  required  by  proposed  §  73.22(h), 
and  suggests  that  the  rulemaking  be 
delayed  until  accurate  regulatory  and 
backfit  analyses  are  completed. 

Response:  The  Commission  disagrees 
that  the  regulatory  analysis  fails  to 
calculate  the  cost  to  power  reactors  for 
modifying  their  existing  SGI  programs. 
The  cost  for  such  modifications  are 
reflected  in  both  the  draft  and  final 
regulatory  analyses.  Additionally,  the 
regulatory  analysis  has  been  changed  to 
account  for  the  increased  number  of 
power  reactor  applicants  and  to  use 
power  reactor  costs  for  power  reactor 
applicants.  There  is  no  item  in  the 
regulatory  analysis  reflecting  the  ten- 
year  review  requirement  because  this 
review  requirement  is  not  being  retained 
in  the  final  rule.  In  the  response  to 
comments  on  the  ten-year  review 
requirement,  however,  the  Commission 
provides  a  brief  analysis  of  the  costs  and 
benefits  of  the  ten-year  review  in 
explaining  its  decision  not  to  retain  the 
requirement.  As  for  the  backfit  analysis 
requested  by  the  commenter,  the 
Commission  has  determined  in  section 
XII  of  this  document  that  a  backfit 
analysis  is  not  required.  As  explained 
therein,  the  Commission  has  determined 
that  many  of  the  requirements  imposed 
by  the  final  rule  are  not  backfits.  Those 
requirements  that  are  backfits  have  been 
determined  to  be  necessary  to  ensure 


that  the  facilities  and  materials 
described  in  the  final  rule  provide 
adequate  protection  to  the  public  health 
and  safety  and  are  in  accord  with  the 
common  defense  and  security,  as 
applicable.  Therefore,  a  backfit  analysis 
is  not  required  and  the  cost-benefit 
standards  of  §§  50.109(a)(3),  70.76, 

72.62,  and  76.76,  do  not  apply. 

Comment:  A  commenter  characterizes 
the  NRC’s  regulatory  and  backfit 
analyses  as  too  qualitative  in  their 
assessments  of  the  benefits  provided  by 
the  rule,  and  that  the  regulatory  analysis 
should  contain  quantitative  evidence  to 
support  the  conclusion  that  the  benefits 
of  the  rule  outweigh  the  costs.  The 
commenter  believes  that  topics  where 
quantitative  benefits  analyses  are 
desirable  include  (1)  the  added  safety 
benefits  from  requiring  transporters  of 
nuclear  materials  to  follow  both  DOT 
and  NRG  marking  requirements  and  (2) 
how  much  of  the  additional  material 
protected  under  the  final  rule  has  been 
released  to  the  public  because  of  the 
lack  of  the  final  rule’s  requirements.  The 
commenter  asks  that  the  rulemaking  be 
delayed  until  accurate  regulatory  and 
backfit  analyses  are  completed. 

Response:  The  Gommission  believes 
that  it  is  appropriate  to  describe  the 
benefits  of  the  rule  in  qualitative  rather 
than  quantitative  terms,  and  that  further 
efforts  to  quantify  the  rule’s  benefits  in 
the  Regulatory  Analysis  would  be  of 
little  use  and  potentially  misleading. 
Qualitative  discussion  of  the 
unquantifiable  values  and  impacts  of  a 
rule  is  expressly  provided  for  in 
NUREG/BR-0058,  Revision  4, 
“Regulatory  Analysis  Guidelines  of  the 
U.S.  Nuclear  Regulatory 
^  Gommission.” 

Regarding  the  benefit  of  requiring 
transporters  of  nuclear  materials  to 
follow  both  DOT  and  NRG  marking 
requirements,  the  benefit  is  the  simple, 
but  essential,  one  of  informing  holders 
of  the  document  which  handling  and 
disclosure  requirements  apply  to  the 
document.  If  a  document  containing 
SGI,  but  only  marked  with  DOT 
markings,  were  transmitted  to  another 
individual,  that  individual  would  not 
know  that  SGI  requirements  apply  to  the 
document.  Because  DOT  and  SGI 
requirements  differ,  the  recipient  of  the 
document  containing  SGI  would  likely 
not  comply  with  all  of  the  SGI  handling 
requirements.  The  benefits  of  using  NRG 
markings  need  not  be  quantified. 

The  Commission  also  does  not 
consider  it  a  useful  measure  to  quantify 
how  much  additional  material  protected 
under  the  rule  has  historically  been 
released  to  the  public  because  of  the 


'’NUREG/BR-0058.  Rev.  4,  p.  24. 
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lack  of  the  rule’s  requirements.  First,  a 
relatively  small  quantity  of  SGI  obtained 
by  one  determined  individual  for 
nefarious  purposes  could  be  more 
dangerous  than  a  larger  quantity  of 
material  obtained  by  several  people 
with  peaceful  intentions.  Second,  the 
request  misses  the  point  that  security 
orders  issued  since  September  11,  2001, 
have  imposed  SGI  protection 
requirements  above  and  beyond  those 
imposed  by  the  current  rule.  There  is  no 
recent  experience  with  the  current  rule 
as  a  baseline  from  which  to  make  the 
requested  calculation,  even  if  such  a 
calculation  produced  a  useful  measure. 

Finally,  with  respect  to  a  quantitative 
analysis  of  benefits  in  a  backfit  analysis, 
the  Commission  has  determined  that  a 
backfit  analysis  is  not  necessary  for  this 
rule,  as  explained  in  the  response  to  the 
previous  comment. 

B.  Analysis  of  Changes  Made  in  the 
Finai  Ruie  to  the  Text  of  the  Revised 
Proposed  Ruie 

Change  from  “criminai  history  check” 
to  “criminai  history  records  check.” 

Throughout  the  rule,  references  to 
“criminal  history  check”  have  been 
revised  to  read  “criminal  history  records 
check.”  This  change  is  being  made  for 
consistency  with  §  73.59,  “Relief  from 
fingerprinting,  identification  and 
criminal  history  records  checks  and 
other  elements  of  background  checks  for 
designated  categories  of  individuals.” 

Anaiysis  of  port  2  changes  to  the 
proposed  ruie  text. 

Part  2  Authority  citation. 

The  authority  citation  for  part  2  is 
being  updated  from  the  version  in  the 
revised  proposed  rule  to  cite  Sections 
147  and  149  of  the  AEA,  as  amended, 
as  opposed  to  just  the  EPAct 
amendment  to  Section  149,  and  to 
correct  a  typo  in  the  authority  citation 
for  Appendix  A. 

Renumbering  of  SCA-reiated 
provisions  in  §2.705. 

Proposed  §  2.705(c)(2)-{c)(7),  which 
contains  SGI  access  procedures  for 
discovery  in  Subpart  G  adjudications, 
was  misnumbered.  Proposed 
§  2.705(c)(2)— (c)(7)  will  be  moved  to 
§  2.705(c)(3)-(c)(8)  in  the  final  rule,  and 
§  2.705(c)(2)  in  the  current  rules  will  be 
retained  in  its  current  form. 

Ciarifying  the  scope  of  SGI  access 
procedures  for  discovery  in  — 

adjudications. 

Proposed  §§  2.336(f),  2.705(c)(3)- 
(c)(8)  (2.705(c)(2)-(c)(7)  in  the  revised 
proposed  rule),  2.709(f),  and 
2.1010(b)(6)  contain  SGI  procedures  for 
discovery  in  adjudications.  There  are 
other  areas  of  discovery  in 
adjudications,  however,  that  are  not 
explicitly  covered  by  the  proposed  rule. 


Specifically,  disclosures  in  subpart  G 
adjudications  by  parties  other  than  the 
NRG  staff  are  covered  under  §  2.704.  To 
clarify  the  intent  of  the  rule,  a  new 
§  2.704(f)  is  added,  which  reads  as 
follows;  “Disclosure  under  this  section 
of  documents  and  records  including 
Safeguards  Information  referred  to  in 
Sections  147  and  181  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  will  be 
according  to  the  provisions  in 
§  2.7Cr5(c)(3)-(c)(8).”  Also,  §  2.1010  in 
subpart  J  speaks  only  to  the  powers  of 
the  Pre-Application  Presiding  Officer 
(PAPO),  but  there  might  be  document 
discovery  in  the  High-Level  Waste 
proceeding  after  the  PAPO  dissolves. 
Therefore,  a  new  §  2.1018(h)  is  added 
with  the  following  text:  “Discovery 
under  this  section  of  documentary 
material  including  Safeguards 
Information  referred  to  in  Sections  147 
and  181  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  will  be  according  to 
the  provisions  in  §  2.1010(b)(6)(i)- 
(b)(6)(vi).” 

Change  from  “Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panei”  to  “Chief  Administrative  fudge.” 

There  are  several  instances  in  the 
revised  proposed  rule  text  in  which  the 
term  “Chairman  of  the  Atomic  Safety 
and  Licensing  Board  Panel”  is  used  to 
refer  to  the  head  of  the  Atomic  Safety 
and  Licensing  Board  Panel.  The 
Commission  has  decided  to  change  this 
term  to  “Chief  Administrative  Judge”  in 
the  final  rule  to  reflect  the  usage  of 
§  1.15.  The  change  will  be  made  in 
§§  2.336(f)(l)(iv),  2.705(c)(3)(iv), 
2.709(f)(l)(iv),  2.1010(b)(6)(i)(D),  and 
73.57(e)(3). 

Ciarification  of  jurisdiction  when  a 
presiding  officer  has  yet  to  be 
appointed. 

The  term  “presiding  officer”  is  used 
throughout  §  2.336(f),  but  there  may  be 
instances  in  which  adjudicatory  . 
decisions  related  to  SGI  need  to  be  made 
prior  to  the  designation  of  a  presiding 
officer.  For  instance,  a  person  seeking 
participation  in  an  adjudication  may 
desire  access  to  SGI  to  proffer  a 
contention  but  may  be  denied  access 
because  of  an  adverse  “need  to  know” 
or  trustworthiness  and  reliability 
determination.  Disputes  in  such  cases 
should  be  resolved  as  quickly  as 
possible  and  not  await  the  appointment 
of  a  presiding  officer.  To  account  for 
this  situation,  a  new  §  2.336(f)(7)  has 
been  added  with  the  following  text:  “If 
a  presiding  officer  has  yet  to  be 
appointed,  the  authority  to  take  the 
actions  described  in  (f)(1)  to  (f)(6) 
resides  in  the  officer  with  jurisdiction 
under  §  2.318(a).” 


Changes  related  to  adverse 
trustworthiness  and  reliability 
determinations  in  adjudications. 

The  Commission  is  changing 
proposed  §  2.336(f)(l)(ii)-(iii)  to  clarify 
that  the  protections  referred  to  therein 
are  to  be  afforded  before  a  final  adverse 
determination.  After  an  adverse 
determination  becomes  final,  the  appeal 
procedures  in  §  2.336(f)(l)(iv)  can  be 
used.  Conforming  changes  have  also 
been  made  to  §§  2.705(c)(3)(ii)-(iii), 
2.709(f)(l)(ii)-(iii),  and 
2.1010(b)(6)(i)(B)-(C).  With  respect  to 
the  appeal  procedures  in 
§  2.336(f)(l)(iv),  the  rule  has  been 
modified  to  require  designation  of  an 
officer  other  than  the  presiding  officer 
for  review  of  final  adverse 
determinations  in  all  instances,  rather 
than  leaving  such  matters  to  the 
discretion  of  the  Chief  Administrative 
Judge.  Conforming  changes  were  also 
made  to  §§  2.705(c)(3)(iv), 

2.709(f)(l)(iv),  and  2.1010(b)(6)(i)(D). 

The  Commission  is  modifying 
§  2.336(f)(l)(iii)  by  replacing  the  last 
sentence  in  the  revised  proposed  rule 
with  more  appropriate  language.  The 
last  sentence  in  the  revised  proposed 
rule  states  that  “before  an  adverse 
determination  on  an  individual’s 
background  check  for  trustworthiness 
and  reliability,  the  individual  shall  be 
afforded  the  protections  provided  by 
§  73.57.”  The  protections  referred  to  in 
§  73.57(e)(l)-(2),  however,  apply  only  to 
criminal  history  records  checks,  and 
proposed  §  2.336(f)(l)(ii)  already 
references  those  same  protections 
specifically  for  criminal  history  records 
checks.!"  Therefore,  the  last  sentence  in 
§  2.336(f)(l)(iii)  is  superfluous  when 
read  in  a  literal  manner,  duplicating  the 
effect  of  the  reference  in  §  2.336(f)(l)(ii). 

The  Commission,  however,  considers 
it  proper  to  provide  the  essential  rights 
contained  in  §  73.57(e)(l)-(2)  for 
components  of  the  background  check 
other  than  the  criminal  history  records 
check.  For  criminal  histor\'  records 
checks,  the  essential  rights  provided  by 
§  73.57(e)(l)-(2)  are  (1)  access  to  the 
criminal  history  record  and  (2)  the 
option  within  ten  days  to  challenge  the 
completeness  and  accuracy  of  the 
information  contained  in  that  record  by 
providing  additional  information  and/or 
explanation. 

By  analogy,  the  Commission  believes 
that  for  components  of  the  background 
check  other  than  the  criminal  history 
records  check,  individuals  subject  to  an 
adverse  trustworthiness  and  reliability 

'**  Although  a  background  check  is  based  upon  a 
criminal  history  records  check,  it  is  also  based  upon 
other  elements,  such  as  employment  history, 
education,  and  personal  references. 
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determination  should  have  access  to  the 
records  that  were  considered  in  the 
trustworthiness  and  reliability 
determination.  These  individuals 
should  also  be  able  to  provide 
additional  information  and/or  an 
explanation  to  the  Office  of 
Administration  within  ten  days,  and  the 
Office  of  Administration  should 
promptly  resolve  the  challenge 
presented  by  the  individual.  Therefore, 
the  last  sentence  in  §  2.336(f)(l)(iii)  is 
being  replaced  with  language  that 
provides  the  essential  rights  of  §  73.57 
for  components  of  the  background  check 
other  than  the  criminal  history  records 
check.  Conforming  changes  are  also 
being  made  to  §§  2.705(c)(3)(iii), 
2.709(f)(l)(iii),  and  2.10.10{b){6)(i)(C). 

The  Commission  has  decided  to 
replace  “[pjarticipants,  potential 
witnesses,  and  attorneys”  in  proposed 
§§  2.336(f)(l)(iv),  2.705(c)(3)(iv). 
2.709(f)(l)(iv),  and  2.1010(b)(6)(i)(D) 
with  “[ijndmduals  seeking  access  to 
Safeguards  Information  to  participate  in 
an  NRC  adjudication.”  The  proposed 
language  did  not  cover  consulting 
experts  who  are  not  expected  to  be 
witnesses,  and  the  word  “participant” 
was  not  defined  by  the  rule  and  may 
have  caused  confusion.  A  similar 
change  is  also  being  made  to 
§  73.57(e)(3).  The  language  in  the  final 
rule  better  reflects  Commission  intent 
and  mirrors  the  language  in 
§§2.336(f)(l)(i),  2.705(c)(3)(i), 
2.709(f)(l)(i),  and  2.1010(b)(6)(i)(A). 

In  proposed  §2. 1010(b)(6)(i)(D) 
regarding  review  of  adverse 
trustworthiness  and  reliability 
determinations,  instances  of  “presiding 
officer”  have  been  changed  to  “Pre- 
License  Application  Presiding  Officer.” 

Clarification  of  presiding  officer 
authority  regarding  protective  orders  in 
adjudications. 

Proposed  §  2.336(f)(2)  would  give  the 
presiding  officer  the  authority  to 
include  in  an  order  any  protective  terms 
and  conditions  as  may  be  necessary'  and 
appropriate  to  limit  disclosure  of  SGI  to 
parties,  interested  governmental  entities 
participating  under  §  2.315(c),  and  their 
qualified  witnesses  and  counsel. 

This  list  of  individuals  and  entities, 
however,  is  not  exhaustive  and  does  not 
*  adequately  convey  the  intended 
coverage  of  §  2.336(f)(2).  See  71  FR 
64029.  Therefore,  proposed  §  2.336(f)(2) 
has  been  changed  to  the  following:  “The 
presiding  officer  may  include  in  an 
order  any  protective  terms  and 
conditions  (including  affidavits  of 
nondisclosure)  as  may  be  necessary  and 
appropriate  to  prevent  the  unauthorized 
disclosure  of  Safeguards  Information.” 
Conforming  changes  are  also  being 
made  to  §§  2.705(c)(4)  (§  2.705(c)(4)  in 


the  revised  proposed  rule),  2.709(f)(2), 
and  2.1010(b)(6)(ii). 

Changes  regarding  civil  and  criminal 
penalties. 

Sections  2.336(f)(5),  2.705(c)(7), 
2.709(f)(5)  and  2.1010(b)(6)(v)  will  be 
modified  to  clarify  that  a  violation  only 
of  provisions  for  the  protection  of  SGI 
from  unauthorized  disclosure  in  an 
adjudicatory  order  will  be  subject  to 
civil  penalties  under  §  2.205.  Similarly, 
changes  have  also  been  made  to  sections 
2.336(f)(6),  2.705(c)(8)  (2.705(c)(7)  in  the 
proposed  rule),  2.709(f)(6),  and 
2.1010(b)(6)(vi),  to  specify  that  criminal 
penalties  are  available  only  with  respect 
to  violations  of  provisions  in 
adjudicatory  orders  related  to  the 
protection  of  SGI  from  unauthorized 
disclosure. 

Clarification  of  the  application  of 
§§  73.21,  73.22,  and  73.23  in 
adjudications. 

The  word  “participant”  in  proposed 
§  2.336(f)(3)  is  being  replaced  in  the 
final  rule  by  “anyone”  to  better  reflect 
the  intent  of  the  rule  (71  FR  64030),  and 
to  avoid  using  the  word  “participant,” 
which  is  not  defined  in  the  rule  and 
may,  therefore,  cause  confusion. 
“Anyone”  in  final  §  2.336(f)(3)  should 
be  interpreted  in  the  broadest  manner. 
Conforming  changes  are  also  being 
made  to  §§  2.705(c)(5)  (2.705(c)(4)  in  the 
revised  proposed  rule)  and  2.709(f)(3). 
Minor  change  in  terminology'. 

The  phrase  “delegate  of  the  Executive 
Director  for  Operations”  in  §  2.709(f)(1) 
will  be  changed  to  “delegee  of  the 
Executive  Director  for  Operations”  to 
conform  with  the  usage  throughout  the 
rest  of  §2.709. 

Section  by  section  analysis  of 
remaining  changes  to  the  proposed  rule 
text. 

Section  30.4  Definitions. 

A  definition  of  “quantities  of 
concern”  is  added,  which  is  identical  to 
the  definition  of  that  term  in  parts  2  and 
73.  Defining  that  term  in  part  30  will 
assist  licensees,  applicants,  and  other 
persons  subject  to  part  30  in 
determining  the  applicability  to  their 
activities  of  the  requirements  for  the 
protection  of  SGI  in  part  73. 

Section  30.32  Application  for 
specific  licenses. 

In  paragraph  (j),  the  references  to 
§§  73.21  and  73.23  are  modified  to  read 
“§  73.21,  73.22,  and/or  73.23,  as 
applicable.”  This  change  correctly 
denotes  the  applicable  sections  of  part 
73  relating  to  a  part  30  licensee’s  or 
applicant’s  protection  against 
unauthorized  disclosure  of  SGI.  In 
addition,  the  phrase  “subject  to  the 
requirements  of  part  73  of  this  chapter” 
is  being  deleted  because  byproduct 
material  licensees  are  not  subject  to  part 


73  other  than  requirements  relating  to 
SGI. 

Section  30.34  Terms  and  conditions 
of  licenses. 

In  paragraph  (j),  the  phrase  deleted 
from  30.32(j)  is  also  deleted  in  this 
paragraph  for  the  same  reason. 

Section  40.31  Application  for 
specific  licenses. 

In  paragraph  (m),  the  words  “or 
conversion”  are  added  after 
“production”  for  a  more  complete 
statement  of  the  type  of  facility  to  which 
this  requirement  applies.  Also,  the 
phrase  “subject  to  the  requirements  of 
part  73  of  this  chapter”  is  being  deleted 
because  applicants  for  source  licenses 
are  not  otherwise  subject  to  part  73. 

Section  40.41  Terms  and  conditions 
of  licenses. 

In  paragraph  (h),  the  phrase  “subject 
to  the  requirements  of  part  73  of  this 
chapter”  is  being  deleted  because 
applicants  for  source  licenses  are  not 
otherwise  subject  to  part  73. 

Section  60.42  Conditions  of  license. 

In  paragraph  (d),  “(Department  of 
Energy)”  is  added  after  “licensee”  to 
clarify  that  the  licensee  is  the 
Department  of  Energy. 

Section  63.42  Conditions  of  license. 

In  paragraph  (e),  “(Department  of 
Energy)”  is  added  after  “licensee”  to 
clarify  that  the  licensee  is  the 
Department  of  Energy. 

Section  72.44  License  conditions. 

In  paragraph  (h),  the  phrase  “subject 
to  the  requirements  of  part  73  of  this 
chapter”  is  being  deleted  because  the 
licenses  under  part  72  are  only  subject 
to  the  requirements  in  part  73  relating 
to  the  protection  of  SGI. 

Part  73  Authority  citation. 

The  authority  citation  for  part  73  is 
being  updated  from  the  version  in  the 
proposed  rule  to  reflect  the  correct 
citation  of  the  Energy  Policy  Act. 

Part  73  Changes  of  Wide 
Applicability. 

Throughout  part  73,  references  to 
“SGI”  have  been  changed  to 
“Safeguards  Information”  and 
references  to  “SGI-M”  have  been 
changed  to  “Safeguards  Information- 
Modified  Handling.” 

Also,  throughout  part  73,  references  to 
“Safeguards  Information-Modified 
Handling”  have  been  changed  to  clarify 
that  Safeguards  Information-Modified 
Handling  is  in  fact  Safeguards 
Information,  but  subject  to  handling 
requirements  modified  from  the  specific 
Safeguards  Information  handling 
requirements  that  are  applicable  to 
Safeguards  Information  needing  a  higher 
level  of  protection. 

Section  73.2  Definitions. 

The  definition  of  background  check  is 
changed  to  add  a  reference  to  the 
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Federal  Bureau  of  Investigation  (FBI) 
criminal  history  records  check.  This 
reference  is  necessary  because  the 
criminal  history  records  check  is 
performed  by  the  FBI.  In  addition,  the 
parenthetical  at  the  beginning  of  the 
definition  is  being  changed  to  read 
“*  *  *  (including  verification  of 
identity  based  on  fingerprinting) 

*  *  *.”  This  is  a  more  complete 
statement  of  the  elements  of  a  criminal 
history  records  check. 

In  the  definition  of  “need  to  know,” 
the  phrase  “incorporated  into  another 
document  by  the  recipient”  has  been 
revised  to  include  “incorporated  into 
another  document  or  other  matter  by  the 
recipient.”  This  revision  reflects  a 
change  made  for  consistency  throughout 
the  rule  text  (see,  e.g.,  §  73.22(a)(l)(vii)). 
The  definition  is  also  revised  to  clarify 
that  Safeguards  Information  includes 
Safeguards  Information  designated  as 
Safeguards  Information — Modified 
Handling. 

The  definition  of  Safeguards 
Information — Modified  Handling  is 
revised  to  read  “the  designation  or 
marking  applied  to  Safeguards 
Information  which  the  Commission  has 
determined  requires  handling 
requirements  modified  from  the  specific 
Safeguards  Information  handling 
requirements  that  are  applicable  to 
Safeguards  Information  needing  a  higher 
level  of  protection.”  The  last  phrase  of 
the  definition  has  been  added  to 
reiterate  the  reason  for  the  difference 
between  the  handling  requirements  for 
SGI-M  and  those  for  other  SGI. 

The  definition  of  “Trustworthiness 
and  reliability’  is  italicized.  In  addition, 
the  last  sentence  of  the  definition  is 
changed  to  read  “A  determination  of 
trustworthiness  and  reliability  for  this 
purpose  is  based  upon  a  background 
check.”  This  change  is  needed  to 
distinguish  “trustworthiness  and 
reliability”  for  the  purpose  of  access  to 
SGI  from  “trustworthiness  and 
reliability”  for  the  purpose  of 
determining  personnel  access 
authorization  requirements  for  nuclear 
power  plants  under  §  73.56.  The 
definition  is  also  revised  to  clarify  that 
Safeguards  Information  includes 
Safeguards  Information  designated  as 
Safeguards  Information — Modified 
Handling. 

Section  73.21  Protection  of 
Safeguards  Information:  Performance 
Requirements. 

In  paragraph  (a),  a  reference  is  added 
to  a  “certificate  holder”  as  a  person  to 
whom  the  general  performance 
requirement  in  §  73.21  applies.  These 
changes  are  needed  for  a  complete 
statement  of  the  applicability  of  §  73.21. 


In  paragraph  (a)(i),  the  phrase 
“uranium  hexafluoride  production 
facilities”  is  changed  to  read  “uranium 
hexafluoride  production  or  conversion 
facilities.”  This  is  a  conforming  change 
to  that  made  in  §  40.31. 

In  paragraph  (a)(l)(ii),  the  phrase 
“source,  byproduct,  or  special  nuclear 
material  in  greater  than  or  equal  to 
Gategory  2  quantities  of  concern  *  *  *” 
is  changed  to  read  “source  material,  or 
byproduct  or  special  nuclear  material  in 
greater  than  or  equal  to  Gategory  2 
quantities  of  concern  *  *  *.”The 
reason  for  this  change  is  to  accurately 
state  the  materials  included  in  RAMQC. 
Also,  the  reference  to  “transportation  of 
greater  than  or  equal  to  Category  2 
quantities  of  concern”  is  changed  to 
“transportation  of  source,  byproduct,  or 
special  nuclear  material  in  greater  than 
or  equal  to  Category  1  quantities  of 
concern.”  The  Commission  has 
determined  that  information  relating  to 
the  transportation  of  Category  2  RAMQC 
need  not  be  protected  as  SGI-M  and 
may  be  shared  on  a  “need-to-know” 
basis. 

A  new  paragraph,  (a)(iii),  is  added  to 
§  73.21,  to  state  that  if  the  Safeguards 
Information  is  not  described  in 
paragraphs  (a)(l)(i)  and  (a)(l)(ii),  it  shall 
be  protected  in  accordance  with  the 
requirements  of  §  73.22.  Although 
paragraph  (a)  already  requires  that  each 
licensee,  certificate  holder,  applicant,  or 
other  person  who  produces,  receives,  or 
acquires  SGI  shall  ensure  that  it  is 
protected  against  unauthorized 
disclosure,  protecting  SGI  as  SGI-M 
under  §  73.23  could  potentially 
constitute  a  violation  of  the  protection 
requirements  for  SGI.  Protecting  the 
information,  whether  SGI  or  SGI-M, 
under  §  73.22  would  remove  the 
potential  for  such  a  violation. 

Section  73.22  Protection  of 
Safeguards  Information:  Specific 
Requirements. 

The  first  paragraph  of  this  section  is 
changed  to  add  the  words  “or 
conversion”  after  “production”  for  a 
more  complete  statement  of  the  type  of 
facility  to  which  this  requirement 
applies.  Also,  a  phrase  is  added 
clarifying  that  the  requirements  of 
§  73.22.  apply  to  persons  subject  to  the 
requirements  of  §  73.21(a)(l)(i).  At  the 
end  of  the  paragraph,  the  phrase  “and 
Safeguards  Information  in  the  hands  of 
any  person  subject  to  the  requirements 
of  §  73.21(a)(l)(iii)”  is  added  as  a  cross- 
reference  to  the  new  paragraph  in 
§  73.21(a)(l)(iii)  (requiring  persons  to 
follow  the  provisions  of  §  73.22  in 
protecting  Safeguards  Information  not 
described  in  paragraphs  (a)(l)(i)  and 
(a)(l)(ii)  of  §73.21). 


In  paragraph  (a)(l)(vii),  the  words  “or 
other  matter”  are  added  after  “identified 
in  the  documents.”  This  change 
removes  inconsistencies  in  the  proposed 
rule  text  with  respect  to  terminology  for 
“documents,”  or  “documents  or  other 
matter”  or  “documents  or  other  media.” 
Unless  otherwise  noted,  the  term 
“documents  or  other  matter”  will  be 
used  throughout  the  rule  text. 

The  cross-reference  in  paragraph 
(a)(l)(xi)  to  “§  73.1”  is  being  corrected 
to  state  “§  73.1(a)(1)  or  (a)(2).”  This 
change  is  necessary'  because  two 
“Design  Basis  Threats”  (DBT)  are 
described  in  §  73.1.  Also,  the  reference 
to  the  adversary  characteristics 
document  “or  other  implementing 
guidance”  is  changed  to  the  adverscU’y 
characteristics  document  “and  related 
information,  including  implementing 
guidance,”  to  more  clearly  describe  the 
documents  to  be  protected. 

In  response  to  a  comment  regarding 
the  meaning  of  the  term  “safe  havens” 
in  paragraph  (a)(2)(iv),  the  following 
change  to  paragraph  (a)(2)(iv)  is  being 
made:  “*  *  *  safe  havens  identified 
along  the  transportation  route.”  This 
change  adds  specificity  to  the  term  “safe 
havens.”  For  the  same  reason,  a 
conforming  change  is  being  made  to 
§73.23(a)(2)(iii). 

In  paragraph  (bj(l),  the  acronym 
“FBI”  is  inserted  after  “Federal  Bureau 
of  Investigation”  and  the  word 
“records”  is  inserted  following 
“criminal  history.”  These  changes  are 
needed  for  the  sake  of  accuracy. 
Conforming  changes  are  being  made  to 
§  73.23(b)(1). 

In  paragraph  (b)(4),  the  phrase  “other 
than  those  specified  in  §  73.59,”  is  being 
removed.  This  phrase  would  have 
excluded  persons  identified  in  §  73.59 
from  the  process  prescribed  in  the 
paragraph  for  “need  to  know” 
determinations  in  adjudications.  This 
exclusion  is  being  deleted  because 
persons  identified  in  §  73.59  are  exempt 
from  elements  of  background  checks, 
not  from  the  “need  to  know” 
requirement.  Also,  the  process 
described  in  paragraph  (b)(4)  applies 
just  as  well  to  persons  identified  in 
§  73.59  as  it  does  to  other  persons,  and 
the  rule  does  not  elsew  here  prescribe  a 
separate  process  for  “need  to  know” 
determinations  for  individuals 
identified  under  §  73.59.  The  same 
change  is  being  made  in  §  73.23(b)(4). 

In  paragraph  (d)(2),  language  has  been 
added  to  make  clear  that  a  transmittal 
document  without  SGI  can  only  be 
decontrolled  if  the  document  does  not 
otherwise  warrant  protection  from 
unauthorized  disclosure.  Conforming 
changes  are  being  made  in  §  73.23(d)(2). 
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The  language  in  paragraph  (f)(3)  has 
been  modified  to  specify  that  the 
standard  method  for  Internet  e-mail 
encryption  is  Federal  Information 
Processing  Standard  [FIPS]  140-2,  or 
later,  that  is  approved  by  the 
appropriate  NRC  Office. 

In  paragraph  (g)(2),  changes  have  been 
made  to  allow  data  to  be  saved  on 
“either  the  removable  storage  medium 
that  is  used  to  boot  the  operating 
system,  or  on  a  different  removable 
storage  medium.”  This  change  provides 
more  flexibility  regarding  the  storage  of 
SGI.  However,  a  new  paragraph  (g)(4) 
has  been  added  to  specify  that  any 
electronic  system  that  has  been  used  for 
storage,  processing  or  production  of 
Safeguards  Information  must  be  free  of 
recoverable  Safeguards  Information 
prior  to  being  returned  to  nonexclusive 
use. 

In  response  to  comments,  the  second 
and  third  sentences  of  paragraph  (h), 
which  require  a  review  every  ten  years 
of  documents  ten  years  or  older  that  are 
in  current  use  or  out  of  storage,  will  not 
be  retained  in  the  final  rule.  The 
Commission  believes  that  the  benefits  of 
the  requirement  would  be  outweighed 
by  th^  costs,  as  explained  in  more  detail 
in  the  response  to  the  comments  in  this 
document  recommending  deletion  of 
the  requirement.  For  thp  same  reason,  a 
conforming  change  is  being  made  to 
§  73.23(h). 

Also,  in  the  rule’s  provisions  on  the 
authority  to  decontrol  documents  that 
have  been  designated  as  containing  SGI, 
paragraph  (h)  will  be  changed  to  make 
clear  that  SGI  can  be  decontrolled  by  the 
NRC,  with  NRC  approval,  or  in 
consultation  with  the  individual  or 
organization  which  made  the  initial 
determination.  For  the  same  reason,  a 
conforming  change  is  being  made  to 
§  73.23(h). 

Section  73.23  Protection  of 
Safeguards  Information-Modified 
Handling:  Specific  Requirements. 

In  the  first  paragraph  of  this  section, 
a  phrase  is  added  clarifying  that  the 
requirements  of  §  73.23  apply  to  any 
person  subject  to  the  requirements  of 
§  73.21(a)(l)(ii).  Also,  the  reference  to 
“transportation  of  greater  than  or  equal 
to  Category  2  quantities  of  concern”  is 
changed  to  “transportation  of  source, 
byproduct,  or  special  nuclear  material 
in  greater  than  or  equal  to  Category  1 
quantities  of  concern.”  The  Commission 
has  determined  that  information  relating 
to  the  transportation  t)f  Category'  2 
RAMQC  need  not  be  protected  as  SGI- 
M  and  may  be  shared  on  a  “need-to- 
know”  basis.  For  the  same  reason,  a 
conforming  change  is  being  made  to 
paragraph  (a)(2). 


In  paragraph  (b)(3),  the  phrase 
“exempt  from  the  background  check 
requirements”  is  changed  to  “exempt 
from  the  criminal  history  records  check 
and  background  check  requirements”  to 
clarify  that  the  criminal  history  records 
check  is  included  in  the  exemption 
because  it  is  part  of  a  background  check. 

In  paragraph  (f)(3),  the  pnrase 
“encryption  *  *  *  approved  by”  has 
been  modified  as  “encryption  hy  a 
method  *  *  *  approved  by”  to  clarify 
that  Federal  Information  Processing 
Standard  [FIPS]  140-2  is  a  method  of 
encryption. 

In  paragraph  (g)(1),  the  requirements 
for  marking,  removal  and  storage  of 
typewriter  ribbons  have  been  modified 
to  add  proper  marking  of  the  ribbons.  A 
new  paragraph  (g)(4)  has  been  added  to 
specify'  that  any  electronic  system  that 
has  been  used  for  storage,  processing  or 
production  of  Safeguards  Information 
designated  as  Safeguards  Information- 
Modified  Handling  must  be  free  of 
recoverable  Safeguards  Information 
designated  as  Safeguards  Information- 
Modified  Handling  prior  to  being  * 
returned  to  nonexclusive  use. 

Section  73.57  Requirements  for 
criminal  history  records  checks  of 
individuals  granted  unescorted  access 
to  a  nuclear  power  facility  or  access  to 
Safeguards  Information. 

In  paragraph  (b)(2)(i),  the  word  “or” 
before  the  parenthetical  is  being  deleted 
because  itis  not  needed. 

In  paragraph  (e)(3),  “Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel”  is  being  changed  to  “Chief 
Administrative  Judge,”  because  the 
latter  term  is  the  correct  one.  Also, 
language  has  been  changed  to  provide 
that  individuals  seeking  access  to  SGI  to 
participate  in  adjudications  may  request 
review  of  final  adverse  trustworthiness 
and  reliability  determinations  made  by 
the  NRC  Office  of  Administration. 

Section  73.59  Relief  from 
fingerprinting,  identification  and 
criminal  history  records  checks  and 
other  elements  of  background  checks  for 
designated  categories  of  individuals. 

In  the  title  and  introductory 
paragraph  of  this  section,  the  w'ords 
“other  elements  of’  are  being  inserted 
before  “background  checks”  because 
criminal  history  records  checks 
(comprised  of  fingerprinting, 
verification  of  identity,  and  a  review  of 
criminal  history  records)  are  part  of  a 
“background  check.”  Also,  in  the 
introductory  paragraph  and  in 
paragraph  (f),  “Safeguards  Information 
or  Safeguards  Information  designated  as 
Safeguards  Information-Modified 
Handling”  is  revised  to  read 
“Safeguards  Information,  including 
Safeguards  Information  designated  as 


Safeguards  Information-Modified 
Handling,”  to  emphasize  that  SGI-M  is 
SGI. 

Section  76.113  Formula  quantities 
of  strategic  special  nuclear  material — 
Category  I. 

In  paragraph  (c)  of  this  section,  the 
phrase  “and  parts  25  and  95”  is  being 
deleted  because  those  parts  are  not 
applicable  to  SGI. 

Section  76.115  Special  nuclear 
material  of  moderate  strategic 
significance — Category  II. 

In  paragraph  (d),  a  sentence  is  being 
added  to  the  end  of  this  paragraph  to 
indicate  that  information  designated  by 
the  U.S.  Department  of  Energy  (DOE)  as 
Unclassified  Controlled  Nuclear 
Information  must  be  protected  in 
accordance  with  DOE  requirements. 

This  requirement,  also  stated  in 
§  76.113,  applies  to  §  76.115. 

Section  76.117  Special  nuclear 
material  of  low  strategic  significance — 
Category  III. 

In  paragraph  (c),  a  sentence  is  being 
added  to  the  end  of  this  paragraph  to 
indicate  that  information  designated  by 
the  U.S.  Department  of  Energy  (DOE)  as 
Unclassified  Controlled  Nuclear 
Information  must  be  protected  in 
accordance  with  DOE  requirements. 

This  requirement,  also  stated  in 
§§  76.113  and  76.115,  applies  to 
§76.117. 

V.  Criminal  Penalties 

For  the  purpose  of  Section  223  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(AEA),  the  Commission  is  amending  10 
CFR  parts  2,  30,  40,  50,  52,  60,  63,  70, 

71,  72,  73,  76,  andl50  under  one  or 
more  of  Sections  147,  161b.,  161i.,  or 
161o.  of  the  AEA.  Willful  violations  of 
the  rule  will  be  subject  to  criminal 
enforcement. 

VI.  Agreement  State  Issues 

The  rule  changes  to  parts  2,  30,  40,  50, 
52,  60,  63,  70,  71,  72,  73,  76,  and  150 
are  considered  to  be  Category  NRC 
compatibility  and  therefore  are  areas  of 
exclusive  NRC  authority.  The 
Agreement  State  of  Utah  presented  four 
comments  on  the  following  issues 
related  to  procedures  applicable  to  SGI 
in  adjudicatory  contexts:  (1)  Whether 
interveners  should  be  required  to  make 
designation  determinations  for  the  SGI 
they  create:  (2)  the  extent  to  which  the 
NRC  staff  should  make  SGI  decontrol 
determinations  for  interveners;  (3)  how 
SGI  procedures  relate  to  judicial  appeals 
of  NRC  decisions;  and  (4)  how  “need  to 
know'”  determinations  in  an 
adjudicatory  context  should  be  made 
and  reviewed.  The  Agreement  State  of 
Nevada  submitted  four  comments,  one 
dealing  with  a  §  73.59  exemption  from 
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the  background  check  requirement,  and 
the  other  three  dealing  with 
adjudicatory  review  of  adverse 
trustworthiness  and  reliability 
determinations  by  the  NRC  Office  of 
Administration.  These  eight  comments, 
and  the  responses  to  them,  can  be  found 
in  the  part  2  portion  of  the  comments  in 
Section  1V.A.2  of  this  document.  Each  of 
the  comments  identifies  that  an 
agreement  state  was  the  submitter. 

VII.  Voluntary  Consensus  Standards 

The  National  Technology  Transfer  Act 
of  1995  (Pub.  L.  104-113),  requires  that 
Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  by 
voluntary  consensus  standards  bodies 
unless  the  use  of  such  a  standard  is 
inconsistent  with  applicable  law  or 
otherwise  impractical.  In  this  rule,  the 
NRC  is  using  the  following  Government- 
unique  standard:  National  Institute  of 
Standards  and  Technology,  Federal 
Information  Processing  Standard  [FIPS] 
PUB-140-2,  “Security  Requirements  for 
Cryptographic  Modules,”  May  25,  2001. 
The  NRC  has  determined  that  using  this 
Government-unique  standard  is  justified 
because  no  voluntary  consensus 
standard  has  been  identified  that  could 
be  used  instead.  In  addition,  this 
Government-unique  standard  was 
developed  using  the  same  procedures 
used  to  create  a  voluntary  consensus 
standard. 

VIII.  Finding  of  No  Significant  Impact: 
Environmental  Assessment 

The  Commission  has  determined 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission’s  regulations  in  subpart  A 
of  10  CFR  part  51,  that  this  rule  is  not 
-a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and,  therefore,  an 
environmental  impact  statement  is  not 
required.  The  basis  for  this 
determination  is  that  the  rule  relates  to 
the  designation,  handling  and 
protection  of  SGI  and  the  collection  of 
information  on  which  a  determination 
to  grant  individuals  access  to  this 
information  is  based.  The  determination 
of  this  environmental  assessment  is  that 
there  will  be  no  significant 
environmental  impacts  from  this  action. 

The  NRC  has  sent  a  copy  of  the 
environmental  assessment  and  the 
revised  proposed  rule  to  every  State 
Liaison  Officer  and  requested  comments 
on  the  environmental  assessment.  No 
State  provided  comments  on  the  draft 
environmental  assessment. 


IX.  Paperwork  Reduction  Act 
Statement 

This  final  rule  contains  new  or 
amended  information  collection 
requirements  that  are  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.].  These  requirements 
were  approved  by  the  Office  of 
Management  and  Budget,  approval 
number  3150-0017;  0020;  0011;  0151; 
0127; 0199; 0009; 0008; 0132;  0002;  and 
0032. 

The  burden  to  the  public  for  these 
information  collections  is  estimated  to 
average  10  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  information  collection. 
Send  comments  on  any  aspect  of  these 
information  collections,  including 
suggestions  for  reducing  the  burden,  to 
the  Records  and  FOIA/Privacy  Services 
Branch  (T-5  F52),  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555-0001,  or  by  Internet 
electronic  mail  to 

INFOCOLLECTS@NRC.GOV;  and  to  the 
Desk  Officer,  Office  of  Information  and 
Regulatory  Affairs,  NEOB-10202, 
(3150-0017;  0020;  0011;  0151;  0127; 
0199; 0009; 0008; 0132;  0002;  and 
0032),  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  request  for  information  or  an 
information  collection  requirement 
unless  the  requesting  document 
displays  a  currently  valid  0MB  control 
number. 

X.  Regulatory  Analysis  , 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  final  rule. 
The  analysis  examines  the  costs  and 
benefits  of  the  alternatives  considered 
by  the  Commission.  The  regulatory 
analysis  is  available  for  inspection  in 
the  NRC  Public  Document  Room,  11555 
Rockville  Pike,  Rockville,  MD  20852. 

The  regulatory  analysis  is  also 
available  electronically  via  the  Federal 
eRulemaking  portal  http:// 

WWW. Regulations. gov,  Docket  number 
NRC-2005-0001.  Single  copies  of  the 
analysis  may  be  obtained  from  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission,  at 
301-415-8350  or  by  e-mail  at 
jason.zorn@nrc.gov. 

XI.  Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  NRC  has  determined  that  this  rule. 


if  adopted,  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities.  The  NRC 
estimates  that  the  regulation  will  affect 
approximately  152  NRC  licensees,  87 
Agreement  State  licensees,  200  state 
contacts,  and  29  applicants  for  licenses. 
The  NRC  estimates  that  small 
businesses  as  defined  by  10  CFR  2.810 
comprise  less  than  1  percent  of  the  total 
number  of  NRC  licensees  and  state 
contacts  affected  by  this  regulation.  The 
NRC  does  not  have  information  on  the 
small  business  status  of  the  Agreement 
State  licensees  or  applicants  for  NRC 
and  Agreement  State  licenses  affected 
by  this  regulation.  Therefore,  in  its 
February  11,  2005,  and  October  31, 

2006,  Federal  Register  notices  and  the 
regulatory  analyses  for  the  proposed 
rules,  the  NRC  requested  public 
comments  on  the  impact  of  the 
proposed  rules  on  small  businesses.  No 
comments  were  received  from  entities 
identifying  themselves  as  “small 
businesses”  meeting  the  criteria  in  10 
CFR  2.810,  “NRC  size  standards.”  In  the 
absence  of  information  on  the  small 
business  status  of  the  Agreement  State 
licensees  and  applicants  for  NRC  and 
Agreement  State  licenses  affected  by 
this  regulation,  and  based  on  the  small 
proportion  of  NRC  licensees  that  qualify 
as  small  entities,  the  NRC  estimates  that 
the  number  of  small  entities  among 
these  licensees  is  also  less  than  1 
percent.  For  a  small  entity,  the 
implementation  burden  imposed  by  the 
regulation  is  estimated  to  be  41.8  hours, 
and  the  annual  burden  is  estimated  to 
be  3.5  hours.  * 

The  potential  benefits  of  preventing 
disclosure  of  SGI  by  unauthorized 
persons  significantly  outweigh  the 
economic  impact  on  small  licensees. 

XII.  Backfit  Analysis 

The  Commission  has  concluded,  on 
the  basis  of  the  documented  evaluation 
in  the  regulator}'  analysis,  that  the 
majority  of  the  requirements  in  the  rule 
are  not  backfits  as  defined  in  10  CFR 
50.109(a)(4)(ii),  70.76(a)(4)(iii),  72.62, 
and  76.76(a)(4)(ii).  The  Commission  has 
also  concluded  that  the  requirements  in 
the  rule  that  constitute  backfits  are 
necessary  to  ensure  that  the  facilities 
and  materials  described  in  the  rule 
provide  adequate  protection  to  the 
public  health  and  safety  and  are  in 
accord  with  the  common  defense  and 
security,  as  applicable.  Therefore,  a 
hackfit  analysis  is  not  required  and  the 
cost-benefit  standards  of  10  CFR 
50.109(a)(3),  70.76,  72.62,  and  76.76,  do 
not  apply.  The  documented  evaluation 
in  the  regulatory  analysis  includes  a 
statement  of  the  objectives  of  and  the 
reasons  for  the  backfits  that  will  be 
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required  by  the  rule  and  sets  forth  the 
Commission’s  conclusion  that  these 
backfits  are  not  subject  to  the  cost- 
benefit  standards  of  10  CFR  50.109(aK3), 
70.76,  72.62,  and  76.76. 

XIII.  Congressional  Review  Act 

In  accordance  with  the  Congressional 
Review  Act,  the  NRC  has  determined 
that  this  action  is  not  a  major  rule  and 
has  verified  this  determination  with  the 
Office  of  Information  and  Regulatory 
Affairs  of  0MB. 

List  of  Subjects 

10  CFR  Part  2 

Administrative  practice  and 
procedure.  Antitrust,  Byproduct 
material,  Classified  information. 
Environmental  protection.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalties,  Sex  discrimination. 
Source  material.  Special  nuclear 
material.  Waste  treatment  and  disposal. 

10  CFR  Part  30 

Byproduct  material.  Criminal 
penalties.  Government  contracts. 
Intergovernmental  relations.  Isotopes, 
Nuclear  materials.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  40 

Criminal  penalties.  Government 
contracts.  Hazardous  materials 
transportation.  Nuclear  materials. 
Reporting  and  recordkeeping 
requirements.  Source  material. 

Uranium. 

10  CFR  Part  50 

Antitrust,  Classified  information. 
Criminal  penalties.  Fire  protection. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  52 

Administrative  practice  and 
procedure,  Backfitting,  Combined 
license.  Early  site  permit.  Emergency 
planning.  Fees,  Inspection,  Limited 
work  authorization.  Nuclear  power 
plants  and  reactors,  Probahilistic  risk 
assessment.  Prototype,  Reactor  siting 
criteria.  Redress  of  site.  Reporting  and 
recordkeeping  requirements.  Standard 
design.  Standard  design  certification. 

10  CFR  Part  60 

Criminal  penalties.  High-level  waste. 
Nuclear  materials.  Nuclear  power  plants 
and  reactors.  Reporting  and 
recordkeeping  requirements.  Waste 
treatment  and  disposal. 


10  CFR  Part  63 

Criminal  penalties.  High-level  waste, 
Nuclear  power  plants  and  reactors. 
Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal. 

10  CFR  Part  70 

Criminal  penalties.  Hazardous 
materials  transportation.  Material 
control  and  accounting.  Nuclear 
materials.  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment.  Security  measures.  Special 
nuclear  material. 

10  CFR  Part  71 

Criminal  penalties.  Hazardous 
materials  transportation.  Nuclear 
materials.  Packaging  and  containers. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  72 

Administrative  practice  and 
procedure.  Criminal  penalties. 
Manpower  training  programs.  Nuclear 
materials.  Occupational  safety  and 
health.  Penalties,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Security  measures.  Spent 
fuel.  Whistleblowing. 

10  CFR  Part  73 

Criminal  penalties.  Export,  Hazardous 
materials  transportation.  Import, 

Nuclear  materials,  Nuclear  power  plants 
and  reactors.  Reporting  and 
recordkeeping  requirements.  Security 
measures. 

10  CFR  Part  76 

Certification, "Criminal  penalties. 
Radiation  protection.  Reporting  and 
record  keeping  requirements.  Security 
measures.  Special  nuclear  material. 
Uranium  enrichment  hy  gaseous 
diffusion. 

10  CFR  Part  150 

Criminal  penalties.  Hazardous 
materials  transportation. 
Intergovernmental  relations.  Nuclear 
materials.  Reporting  and  recordkeeping 
requirements.  Security  measures. 

Source  material.  Special  nuclear 
material. 

■  For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552  and  553; 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Parts  2,  30,  40, 
50,  52,  60,  63,  70,  71,  72,  73,  76  and  150. 


PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  LICENSING  PROCEEDINGS 
AND  ISSUANCE  OF  ORDERS 

■  1.  The  authority  citation  for  part  2  is 
revised  to  read  as  follows: 

Authority:  Secs.  161, 181,  68  Stat.  948, 

953,  as  amended  (42  U.S.C.  2201,  2231);  sec. 
191,  as  amended.  Pub.  L.  87-615,  76  Stat.  409 
(42  U.S.C.  2241);  sec.  201,  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841);  sec.  147,  as 
amended,  94  Stat.  788  (42  U.S.C.  2167);  sec. 
149,  as  amended,  100  Stat.  853  (42  U.S.C. 
2169);  5  U.S.C.  552;  sec.  1704,  112  Stat.  2750 
(44  U.S.C.  3504  note). 

Section  2.101  also  issued  under  secs.  53, 

62,  63,  81,  103,  104,  105,  68  Stat.  930,  932, 
933,  935,  936,  937,  938,  as  amended  (42 
U.S.C.  2073,  2092,  2093,  2111,  2133,  2134, 
2135);  sec.  114(f);  Pub.  L.  97-425,  96  Stat. 
2213,  as  amended  (42  U.S.C.  10143(f);  sec. 

102,  Pub.  L  91-190,  83  Stat.  853,  as  amended 
(42  U.S.C.  4332);  sec.  301,  88  Stat.  1248  (42 
U.S.C.  5871). 

Sections  2.102,  2.103,  2.104,  2.105,  2.321 
also  issued  under  secs.  102, 103, 104,  105, 
183i,  189,  68  Stat.  936,  937,  938,  954,  955, 
as  amended  (42  U.S.C.  2132,  2133,  2134, 
2135,  2233,  2239).  Section  2.105  also  issued 
under  Pub.  L.  97-415,  96  Stat.  2073  (42 
U.S.C.  2239).  Sections  2.200-2.206  also 
issued  under  secs.  161  b,  i,  o,  182,  186,  234, 
68  Stat.  948-951,  955,  83  Stat.  444,  as 
amended  (42  U.S.C.  2201(b),  (i),  (o),  2236, 
2282);  sec.  206,  88  Stat.  1246  (42  U.S.C. 

5846).  Section  2.205(j)  also  issued  under  Pub. 
L.  101—410, 104  Stat.  90,  as  amended  by 
section  3100(s),  Pub.  L.  104-134;  110  Stat. 
1321-373  (28  U.S.C.  2461  note).  Subpart  C 
also  issued  under  sec.  189,  68  Stat.  955  (42 
U.S.C.  2239).  Section  2.301  also  issued  under 
5  U.S.C.  554.  Sections  2.343,  2.346,  2.712, 
also  issued  under  5  U.S.C.  557.  Section  2.340 
also  issued  under  secs.  135, 141,  Pub.  L.  97- 
425,  96  Stat.  2232,  2241  (42  U.S.C.  10155, 
10161).  Section  2.390  also  issued  under  sec. 

103,  68  Stat.  936,  as  amended  (42  U.S.C. 
2133)  and  5  U.S.C.  552.  Sections  2.600-2.606 
also  issued  under  sec.  102,  Pub.  L.  91-190, 

83  Stat.  853,  as  amended  (42  U.S.C.  4332). 
Sections  2.800  and  2.808  also  issued  under 

5  U.S.C.  553.  Section  2.809  also  issued  under 
5  U.S.C.  553,  and  sec.  29,  Pub.  L.  85-256,  71 
Stat.  579,  as  amended  (42  U.S.C.  2039). 
Subpart  K  also  issued  under  sec.  189,  68  Stat. 
955  (42  U.S.C.  2239);  sec.  134,  Pub.  L.  97- 
425,  96  Stat.  2230  (42  U.S.C.  10154).  Subpart 
L  also  issued  under  sec.  189,  68  Stat.  955  (42 
U.S.C.  2239).  Subpart  M  also  issued  under 
sec.  184  (42.  U.S.C.  2234)  and  sec.  189,  68 
Stat.  955  (42  U.S.C.  2239).  Subpart  N  also 
issued  under  sec.  189,  68  Stat.  955  (42  U.S.C. 
2239).  Appendix  A  also  issued  under  sec.  6, 
Pub.  L.  91-560,  84  Stat.  1472  (42  U.S.C. 
2135). 

■  2.  In  §  2.4,  a  new  definition  for 
Safeguards  Information  is  added  in 
alphabetical  order  to  read  as  follows: 

§2.4  Definitions. 

*.**** 

Safeguards  Information  means 
information  not  classified  as  National 
Security  Information  or  Restricted  Data 
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which  specifically  identifies  a  licensee’s 
or  applicant’s  detailed  control  and 
accounting  procedures  for  the  pjiysical 
protection  of  special  nuclear  material  in 
quantities  determined  by  the 
Commission  through  order  or  regulation 
to  be  significant  to  the  public  health  and 
safety  or  the  common  defense  and 
security;  detailed  security  measures 
(including  security  plans,  procedures, 
and  equipment)  for  the  physical 
protection  of  source,  byproduct,  or 
special  nuclear  material  in  quantities 
determined  by  the  Commission  through 
order  or  regulation  to  be  significant  to 
the  public  health  and  safety  or  the 
common  defense  and  security;  security 
measures  for  the  physical  protection 
and  location  of  certain  plant  equipment 
vital  to  the  safety  of  production  or 
utilization  facilities;  and  any  other 
information  within  the  scope  of  Section 
147  of  the  Atomic  Energy  Act  of  1954, 
as  amended,  the  unauthorized 
disclosure  of  which,  as  determined  by 
the  Commission  through  order  or 
regulation,  could  reasonably  be 
expected  to  have  a  significant  adverse 
effect  on  the  health  and  safety  of  the 
public  or  the  common  defense  and 
security  by  significantly  increasing  the 
likelihood  of  sabotage  or  theft  or 
diversion  of  source,  byproduct,  or 
special  nuclear  material. 

ic  ie  "k  it  i( 

■  3.  In  §  2.336,  paragraph  (f)  is 
redesignated  as  paragraph  (g),  and  a  new 
paragraph  (f)  is  added  to  read  as  follows: 

§  2.336  General  discovery. 
***** 

(f)(1)  In  the  event  of  a  dispute  over 
disclosure  of  documents  and  records 
including  Safeguards  Information 
referred  to  in  Sections  147  and  181  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  the  presiding  officer  may 
issue  an  order  requiring  disclosure  if — 

(i)  The  presiding  officer  finds  that  the 
individual  seeking  access  to  Safeguards 
Information  to  participate  in  an  NRC 
adjudication  has  the  requisite  ’’need  to 
know”,  as  defined  in  10  CFR  73.2; 

(ii)  The  individual  has  undergone  an 
FBI  criminal  history  records  check, 
unless  exempt  under  10  CFR  73.22(b)(3) 
or  73.23(b)(3),  as  applicable,  by 
submitting  fingerprints  to  the  NRC 
Office  of  Administration,  Security 
Processing  Unit,  Mail  Stop  T-6E46,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
otherwise  following  the  procedures  in 
10  CFR  73.57(d)  for  submitting  and 
processing  fingerprints.  However,  before 
a  final  adverse  determination  by  the 
NRC  Office  of  Administration  on  an 
individual’s  criminal  history  records 


check  is  made,  the  individual  shall  be 
afforded  the  protections  provided  by  10 
CFR  73.57;  and 

(iii)  The  NRC  Office  of  Administration 
has  found,  based  upon  a  background 
check,  that  the  individual  is  trustworthy 
and  reliable,  unless  exempt  under  10 
CFR  73.22(b)(3)  or  73.23(b)(3),  as 
applicable.  In  addition  to  the 
protections  provided  by  10  CFR  73.57 
for  adverse  determinations  based  on 
criminal  history  records  checks,  the 
Office  of  Administration  must  take  the 
following  actions  before  making  a  final 
adverse  determination  on  an 
individual’s  background  check  for 
trustworthiness  and  reliability.  The 
Office  of  Administration  will: 

(A)  For  the  purpose  of  assuring 
correct  and  complete  information, 
provide  to  the  individual  any  records,  in 
addition  to  those  required  to  be 
provided  under  10  CFR  73.57(e)(1),  that 
were  considered  in  the  trustworthiness 
and  reliability  determination; 

(B)  Resolve  any  challenge  by  the 
individual  to  the  completeness  or 
accuracy  of  the  records  described  in 

§  2.336(f)(l)(iii)(A).  The  individual  may 
make  this  challenge  by  submitting 
information  and/or  an  explanation  to 
the  Office  of  Administration.  The 
challenge  must  be  submitted  within  10 
days  of  the  distribution  of  the  records 
described  in  §  2.336(f)(l)(iii)(A),  and  the 
Office  of  Administration  must  promptly 
resolve  any  challenge. 

(iv)  Individuals  seeking  access  to 
Safeguards  Information  to  participate  in 
an  NRC  adjudication  for  whom  the  NRC 
Office  of  Administration  has  made  a 
final  adverse  determination  on 
trustworthiness  and  reliability  may 
submit  a  request  to  the  Chief 
Administrative  Judge  for  review  of  the 
adverse  determination.  Upon  receiving 
such  a  request,  the  Chief  Administrative 
Judge  shall  designate  an  officer  other 
than  the  presiding  officer  of  the 
proceeding  to  review  the  adverse 
determination.  For  purposes  of  review, 
the  adverse  determination  must  be  in 
writing  and  set  forth  the  grounds  for  the 
determination.  The  request  for  review 
shall  be  served  on  the  NRC  staff  and 
may  include  additional  information  for 
review  by  the  designated  officer.  The 
request  must  be  filed  within  15  days 
after  receipt  of  the  adverse 
determination  by  the  person  against 
whom  the  adverse  determination  has 
been  made.  Within  10  days  of  receipt  of 
the  request  for  review  and  any 
additional  information,  the  NRC  staff 
will  file  a  response  indicating  whether 
the  request  and  additional  information 
has  caused  the  NRC  Office  of 
Administration  to  reverse  its  adverse 
determination.  The  designated  officer 


may  reverse  the  Office  of 
Administration’s  final  adverse 
determination  only  if  the  officer  finds, 
based  on  all  the  information  submitted, 
that  the  adverse  determination 
constitutes  an  abuse  of  discretion.  The 
designated  officer’s  decision  must  be 
rendered  within  15  days  after  receipt  of 
the  staff  filing  indicating  that  the 
request  for  review  and  additional 
information  has  not  changed  the  NRC 
Office  of  Administration’s  adverse 
determination. 

(2)  The  presiding  officer  may  include 
in  an  order  any  protective  terms  and 
conditions  (including  affidavits  of 
nondisclosure)  as  may  be  necessary  and 
appropriate  to  prevent  the  unauthorized 
disclosure  of  Safeguards  Information. 

(3)  When  Safeguards  Information 
protected  from  unauthorized  disclosure 
under  Section  147  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  is  received 
and  possessed  by  anyone  other  than  the 
NRC  staff,  it  must  also  be  protected 
according  to  the  requirements  of  §  73.21 
and  the  requirements  of  §  73.22  or 

§  73.23  of  this  chapter,  as  applicable. 

(4)  The  presiding  officer  may  also 
prescribe  additional  procedures  to 
effectively  safeguard  and  prevent 
disclosure  of  Safeguards  Information  to 
unauthorized  persons  with  minimum 
impairment  of  the  procedural  rights 
which  would  be  available  if  Safeguards 
Information  were  not  involved. 

(5)  In  addition  to  any. other  sanction 
that  may  be  imposed  by  the  presiding 
officer  for  violation  of  an  order  issued 
pursuant  to  this  paragraph,  violation  of 
a  provision  for  the  protection  of 
Safeguards  Information  from 
unauthorized  disclosure  that  is 
contained  in  an  order  may  be  subject  to 
a  civil  penalty  imposed  under  §  2.205. 

(6)  For  the  purpose  of  imposing  the 
criminal  penalties  contained  in  Section 
223  of  the  Atomic  Energy  Act  of  1954, 
as  amended,  a  provision  for  the 
protection  of  Safeguards  Information 
from  unauthorized  disclosure  that  is 
contained  in  an  order  issued  pursuant  to 
this  paragraph  is  considered  to  be 
issued  under  Section  161b  of  the 
Atomic  Energy  Act  of  1954,  as  anrended. 

(7)  If  a  presiding  officer  has  yet  to  be 
appointed,  the  authority  to  take  the 
actions  described  in  paragraphs  (f)(1)  to 
(f)(6)  of  this  section  resides  in  the  officer 
with  jurisdiction  under  §  2.318(a). 
***** 

■  4.  In  §  2.704,  paragraph  (f)  is  added  to 
read  as  follows: 

§2.704  Discovery — required  disclosures. 
***** 

(f)  Disclosure  under  this  section  of 
documents  and  records  including 
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Safeguards  Information  referred  to  in 
Sections  147  and  181  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  will  be 
according  to  the  provisions  in 
§  2.705(c)(3)  through  (c)(8). 

■  5.  In  §  2.705,  paragraphs  (c)(3)  through 
(8)  are  added  to  read  as  follows: 

§  2.705  Discovery-additional  methods. 
***** 

(c)  *  *  * 

(3)  In  the  case  of  documents  and 
records  including  Safeguards 
Information  referred  to  in  Sections  147 
and  181  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  the  presiding  officer 
may  issue  an  order  requiring  disclosure 
if — 

(i)  The  presiding  officer  finds  that  the 
individual  seeking  access  to  Safeguards 
Information  in  order  to  participate  in  an 
NRC  proceeding  has  the  requisite  “need 
to  know,”  as  defined  in  10  CFR  73.2; 

(ii)  The  individual  has  undergone  an 
FBI  criminal  history  records  check, 
unless  exempt  under  10  CFR  73.22(b)(3) 
or  73.23(b)(3),  as  applicable,  by 
submitting  fingerprints  to  the  NRC 
Office  of  Administration,  Security 
Processing  Unit,  Mail  Stop  T-6E46,  U.S. 
Nuclear  Regulatory  Commission, 

VVasl  ington,  DC  20555-0001,  and 
otherwise  following  the  procedures  in 
10  CFR  73.57(d)  for  submitting  and 
processing  fingerprints.  However,  before 
a  final  adverse  determination  by  the 
NRC  Office  of  Administration  on  an 
individual’s  criminal  history  records 
check  is  made,  the  individual  shall  be 
afforded  the  protections  provided  by  10 
CFR  73.57;  and 

(iii)  The  NRC  Office  of  Administration 
has  found,  based  upon  a  background 
check,  that  the  individual  is  trustworthy 
and  reliable,  unless  exempt  under  10 
CFR  73.22(b)(3)  or  73.23(b)(3),  as 
applicable.  In  addition  to  the 
protections  provided  by  10  CFR  73.57 
for  adverse  determinations  based  on 
criminal  history  records  checks,  the 
Office  of  Administration  must  take  the 
following  actions  before  making  a  final 
adverse  determination  on  an 
individual’s  background  check  for 
trustworthiness  and  reliability.  The 
Office  of  Administration  will: 

(A)  For  the  purpose  of  assuring 
correct  and  complete  information, 
provide  to  the  individual  any  records,  in 
addition  to  those  required  to  be 
provided  under  10  CFR  73.57(e)(1),  that 
were  considered  in  the  trustworthiness 
and  reliability  determination; 

(B)  Resolve  any  challenge  by  the 
individual  to  the  completeness  or 
accuracy  of  the  records  described  in 

§  2.705(c)(3)(iii)(A).  The  individual  may 
make  this  challenge  by  submitting 
information  and/or  an  explanation  to 


the  Office  of  Administration.  The 
challenge  must  be  submitted  within  10 
days  of  the  distribution  of  the  records 
described  in  §  2.705(c)(3)(iii)(A),  and  the 
Office  of  Administration  must  promptly 
resolve  any  challenge. 

(iv)  Individuals  seeking  access  to 
Safeguards  Information  to  participate  in 
an  NRC  adjudication  for  whom  the  NRC 
Office  of  Administration  has  made  a 
final  adverse  determination  on 
trustworthiness  and  reliability  may 
submit  a  request  to  the  Chief 
Administrative  Judge  for  review  of  the 
adverse  determination.  Upon  receiving 
such  a  request,  the  Chief  Administrative 
Judge  shall  designate  an  officer  other 
than  the  presiding  officer  of  the 
proceeding  to  review  the  adverse 
determination.  For  purposes  of  review, 
the  adverse  determination  must  be  in 
writing  and  set  forth  the  grounds  for  the 
determination.  The  request  for  review 
shall  be  served  on  the  NRC  staff  and 
may  include  additional  information  for 
review  by  the  designated  officer.  The 
request  must  be  filed  within  15  days 
after  receipt  of  the  adverse 
determination  by  the  person  against 
whom  the  adverse  determination  has 
been  made.  Within  10  days  of  receipt  of 
the  request  for  review  and  any 
additional  information,  the  NRC  staff 
will  file  a  response  indicating  whether 
the  request  and  additional  information 
has  caused  the  NRC  Office  of 
Administration  to  reverse  its  adverse 
determination.  The  designated  officer 
may  reverse  the  Office  of 
Administration’s  final  adverse 
determination  only  if  the  officer  finds, 
based  on  all  the  information  submitted, 
that  the  adverse  determination 
constitutes  an  abuse  of  discretion.  The 
designated  officer’s  decision  must  be 
rendered  within  15  days  after  receipt  of 
the  staff  filing  indicating  that  the 
request  for  review  and  additional 
information  has  not  changed  the  NRC 
Office  of  Administration’s  adverse 
determination. 

(4)  The  presiding  officer  may  include 
in  an  order  any  protective  terms  and 
conditions  (including  affidavits  of 
nondisclosure)  as  may  be  necessary  and 
appropriate  to  prevent  the  unauthorized 
disclosure  of  Safeguards  Information. 

(5)  When  Safeguards  Information 
protected  from  unauthorized  disclosure 
under  Section  147  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  is  received 
and  possessed  by  anyone  other  than  the 
NRC  kaff,  it  must  also  be  protected 
according  to  the  requirements  of  §  73.21 
and  the  requirements  of  §  73.22  or 

§  73.23  of  this  chapter,  as  applicable. 

(6)  The  presiding  officer  may  also 
prescribe  additional  procedures  to 
effectively  safeguard  and  prevent 


disclosure  of  Safeguards  Information  to 
unauthorized  persons  with  minimum 
impairment  of  the  procedural  rights 
which  would  be  available  if  Safeguards 
Information  were  not  involved. 

(7)  In  addition  to  any  other  sanction 
that  may  be  imposed  by  the  presiding 
officer  for  violation  of  an  order  issued 
pursuant  to  this  paragraph,  violation  of 
a  provision  for  the  protection  of 
Safeguards  Information  from 
unauthorized  disclosure  that  is 
contained  in  an  order  may  be  subject  to 
a  civil  penalty  imposed  under  §  2.205. 

(8)  For  the  purpose  of  imposing  the 
criminal  penalties  contained  in  Section 
223  of  the  Atomic  Energy  Act  of  1954, 
as  amended,  a  provision  for  the 
protection  of  Safeguards  Information 
from  unauthorized  disclosure  that  is 
contained  in  an  order  issued  pursuant  to 
this  paragraph  is  considered  to  be 
issued  under  Section  161b  of  the  • 
Atomic  Energy  Act  of  1954,  as  amended. 
***** 

■  6.  In  §  2.709,  paragraph  (f)  is  revised 
to  read  as  follows: 

§2.709  Discovery  against  NRC  staff. 

***** 

(f)(1)  In  the  case  of  requested 
documents  and  records  including 
Safeguards  Information  referred  to  in 
Sections  147  and  181  of  the  Atomic 
Energy  Act  of  1954,  as  amended  exempt 
from  disclosure  under  §  2.390,  the 
presiding  officer  may  issue  an  order 
requiring  disclosure  to  the  Executive 
Director  for  Operations  or  a  delegee  of 
the  Executive  Director  for  Operations,  to 
produce  the  documents  or  records  (or 
any  other  order  issued  ordering 
production  of  the  document  or  records) 
if — 

(i)  The  presiding  officer  finds  that  the 
individual  seeking  access  to  Safeguards  - 
Information  to  participate  in  an  NRC 
adjudication  has  the  requisite  “need  to 
know,”  as  defined  in  10  CFR  73.2; 

(ii)  The  individual  has  undergone  an 
FBI  criminal  history  records  check, 
unless  exempt  under  10  CFR  73.22(b)(3) 
or  73.23(b)(3),  as  applicable,  by 
submitting  fingerprints  to  the  NRC 
Office  of  Administration,  Security 
Processing  Unit,  Mail  Stop  T-6E46,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
otherwise  following  the  procedures  in 
10  CFR  73.57(d)  for  submitting  and 
processing  fingerprints.  However,  before 
a  final  adverse  determination  by  the 
NRC  Office  of  Administration  on  an 
individual’s  criminal  history  records 
check  is  made,  the  individual  shall  be 
afforded  the  protections  provided  by  10 
CFR  73.57;  and 

(iii)  The  NRC  Office  of  Administration 
has  found,  based  upon  a  background 
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check,  that  the  individual  is  trustworthy 
and  reliable,  unless  exempt  under  10 
CFR  73.22(b)(3)  or  73.23(b)(3),  as 
applicable.  In  addition  to  the 
protections  provided  by  10  CFR  73.57 
for  adverse  determinations  based  on 
criminal  history  records  checks,  the 
Office  of  Administration  must  take  the 
following  actions  before  making  a  final 
adverse  determination  on  an 
individual’s  background  check  for 
trustworthiness  and  reliability.  The 
Office  of  Administration  will: 

(A)  For  the  purpose  of  assuring 
correct  and  complete  information, 
provide  to  the  individual  any  records,  in 
addition  to  those  required  to  be 
provided  under  10  CFR  73.57(e)(1),  that 
were  considered  in  the  trustworthiness 
and  reliability  determination; 

(B)  Resolve  any  challenge  by  the 
individual  to  the  completeness  or 
accuracy  of  the  records  described  in 

§  2.709(f)(l)(iii)(A).  The  individual  may 
make  this  challenge  by  submitting 
information  and/or  an  explanation  to 
the^ffice  of  Administration.  The 
challenge  must  be  submitted  within  10 
days  of  the  distribution  of  the  records 
described  in  §  2.709(f)(l)(iii)(A),  and  the 
Office  of  Administration  must  promptly 
resolve  any  challenge. 

(iv)  Individuals  seeking  access  to 
Safeguards  Information  to  participate  in 
an  NRC  adjudication  for  whom  the  NRC 
Office  of  Administration  has  made  a 
final  adverse  determination  on 
trustworthiness  and  reliability  may 
submit  a  request  to  the  Chief 
Administrative  Judge  for  review  of  the 
adverse  determination.  Upon  receiving 
such  a  request,  the  Chief  Administrative 
Judge  shall  designate  an  officer  other 
than  the  presiding  officer  of  the 
proceeding  to  review  the  adverse 
determination.  For  purposes  of  review, 
the  adverse  determination  must  be  in 
writing  and  set  forth  the  grounds  for  the 
determination.  The  request  for  review 
shall  be  ser/ed  on  the  NRC  staff  and 
may  include  additional  information  for 
review  by  the  designated  officer.  The 
request  must  be  filed  within  15  days 
after  receipt  of  the  adverse 
determination  by  the  person  against 
whom  the  adverse  determination  has 
been  made.  Within  10  days  of  receipt  of 
the  request  for  review  and  any 
additional  information,  the  NRC  staff 
will  file  a  response  indicating  whether 
the  request  and  additional  information 
has  caused  the  NRC  Office  of 
Administration  to  reverse  its  adverse 
determination.  The  designated  officer 
may  reverse  the  Office  of 
Administration’s  final  adverse 
determination  only  if  the  officer  finds, 
based  on  all  the  information  submitted, 
that  the  adverse  determination 


constitutes  an  abuse  of  discretion.  The 
designated  officer’s  decision  must  be 
rendered  within  15  days  after  receipt  of 
the  staff  filing  indicating  that  the 
request  for  review  and  additional 
information  has  not  changed  the  NRC 
Office  of  Administration’s  adverse 
determination. 

(2)  The  presiding  officer  may  include 
in  an  order  any  protective  terms  and 
conditions  (including  affidavits  of 
nondisclosure)  as  may  be  necessary  and 
appropriate  to  prevent  the  unauthorized 
disclosure  of  Safeguards  Information. 

(3)  When  Safeguards  Information 
protected  fi'om  disclosure  under  Section 
147  of  the  Atomic  Energy  Act  of  1954, 
as  amended,  is  received  and  possessed 
by  anyone  other  than  the  NRC  staff,  it 
must  also  be  protected  according  to  the 
requirements  of  §  73.21  and  the 
requirements  of  §  73.22  or  §  73.23  of  this 
chapter,  as  applicable. 

(4)  The  presiding  officer  may  also 
prescribe  additional  procedures  to 
effectively  safeguard  and  prevent 
disclosure  of  Safeguards  Information  to 
unauthorized  persons  with  minimum 
impairment  of  the  procedural  rights 
which  would  be  available  if  Safeguards 
Information  were  not  involved. 

(5)  In  addition  to  any  other  sanction 
that  may  be  imposed  by  the  presiding 
officer  for  violation  of  an  order  issued 
pursuant  to  this  paragraph,  violation  of 
a  provision  for  the  protection  of 
Safeguards  Information  from 
unauthorized  disclosure  that  is 
contained  in  an  order  may  be  subject  to 
a  civil  penalty  imposed  under  §  2.205. 

(6)  For  the  purpose  of  imposing  the 
criminal  penalties  contained  in  Section 
223  of  the  Atomic  Energy  Act  of  1954, 
as  amended,  a  provision  for  the 
protection  of  Safeguards  Information 
fi’om  unauthorized  disclosure  that  is 
contained  in  an  order  issued  pursuant  to 
this  paragraph  is  considered  to  be 
issued  under  Section  161b  of  the 
Atomic  Energy  Act  of  1954,  as  amended. 
***** 

■  7.  In  §  2.1003,  paragraph  (a)(4)(iii)  is 
revised  to  read  as  follows: 

§  2.1 003  Availability  of  material. 

(a)  *  *  * 

*  *  * 

(iii)  Which  constitutes  Safeguards 
Information  under  §  73.21  and  the 
requirements  of  §  73.22  or  §  73.23  of  this 
chapter,  as  applicable. 
***** 

■  8.  In  §  2.1010,  paragraph  (b)(6)  is 
revised  to  read  as  follows: 

§  2.1 01 0  Pre-License  application  presiding 
officer. 

***** 


(b)  *  *  * 

(6)  Whether  the  material  should  be 
disclosed  under  a  protective  order 
containing  such  protective  terms  and 
conditions  (including  affidavits  of 
nondisclosure)  as  may  be  necessary  and 
appropriate  to  limit  the  disclosure  to 
potential  parties,  interested 
governmental  participants,  and  parties 
in  the  proceeding,  or  to  their  qualified 
witnesses  and  counsel. 

(i)  The  Pre-License  Application 
Presiding  Officer  may  issue  an  order 
requiring  disclosure  of  Safeguards 
Information  if — 

(A)  The  Pre-License  Application 
Presiding  Officer  finds  that  the 
individual  seeking  access  to  Safeguards 
Information  in  order  to  participate  in  an 
NRC  adjudication  has  the  requisite 
“need  to  know,”  as  defined  in  10  CFR 
73.2; 

(B)  The  individual  has  undergone  an 
FBI  criminal  history  records  check, 
unless  exempt  under  10  CFR  73.22(b)(3) 
or  73.23(b)(3),  as  applicable,  by 
submitting  fingerprints  to  the  NRC 
Office  of  Administration,  Security 
Processing  Unit,  Mail  Stop  T-6E46,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
otherwise  following  the  procedures  in 
10  CFR  73.57(d)  for  submitting  and 
processing  fingerprints.  However,  before 
a  final  adverse  determination  by  the 
NRC  Office  of  Administration  on  an 
individual’s  criminal  history  records 
check  is  made,  the  individual  shall  be 
afforded  the  protections  provided  by  10 
CFR  73.57;  and 

(C)  The  NRC  Office  of  Administration 
has  found,  based  upon  a  background 
check,  that  the  individual  is  trustworthy 
and  reliable,  unless  exempt  under  10 
CFR  73.22(b)(3)  or  73.23(b)(3),  as 
applicable.  In  addition  to  the 
protections  provided  by  10  CFR  73.57 
for  adverse  determinations  based  on 
criminal  history  records  checks,  the 
Office  of  Administration  must  take  the 
following  actions  before  making  a  final 
adverse  determination  on  an 
individual’s  background  check  for 
trustworthiness  and  reliability.  The 
Office  of  Administration  will; 

(1)  For  the  purpose  of  assuring  correct 
and  complete  information,  provide  to 
the  individual  any  records,  in  addition 
to  those  required  to  be  provided  under 
10  CFR  73.57(e)(1),  that  were  considered 
in  the  trustworthiness  and  reliability 
determination: 

(2)  Resolve  any  challenge  by  the 
individual  to  the  completeness  or 
accuracy  of  the  records  described  in 
§  2.1010(b)(6)(i)(C)(l).  The  individual 
may  make  this  challenge  by  submitting 
information  and/or  an  explanation  to 
the  Office  of  Administration.  The 
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challenge  must  be  submitted  within  10 
days  of  the  distribution  of  the  records 
described  in  §  2.1010(b)(6)(i){C)(l),  and 
the  Office  of  Administration  must 
promptly  resolve  any  challenge. 

(D)  Individuals  seeking  access  to 
Safeguards  Information  to  participate  in 
an  NRC  adjudication  for  whom  the  NRG 
Office  of  Administration  has  made  a 
final  adverse  determination  on 
trustworthiness  and  reliability  may 
submit  a  request  to  the  Chief 
Administrative  Judge  for  review  of  the 
adverse  determination.  Upon  receiving 
such  a  request,  the  Chief  Administrative 
Judge  shall  designate  an  officer  other 
than  the  Pre-License  Application 
Presiding  Officer  to  review  the  adverse 
determination.  For  purposes  of  review, 
the  adverse  determination  must  be  in 
writing  and  set  forth  the  grounds  for  the 
determination.  The  request  for  review 
shall  be  served  on  the  NRC  staff  and 
may  include  additional  information  for 
review  by  the  designated  officer.  The 
request  must  be  filed  within  15  days 
after  receipt  of  the  adverse 
determination  by  the  person  against 
whom  the  adverse  determination  has 
been  made.  Within  10  days  of  receipt  of 
the  request  for  review  and  any 
additional  information,  the  NRC  staff 
will  file  a  response  indicating  whether 
the  request  and  additional  information 
has  caused  the  NRC  Office  of 
Administration  to  reverse  its  adverse 
determination.  The  designated  officer 
may  reverse  the  Office  of 
Administration’s  final  adverse 
determination  only  if  the  officer  finds, 
based  on  all  the  information  submitted, 
that  the  adverse  determination 
constitutes  an  abuse  of  discretion.  The 
designated  officer’s  decision  must  be 
rendered  within  15  days  after  receipt  of 
the  staff  filing  indicating  that  the 
request  for  review  and  additional 
information  has  not  changed  the  NRC 
Office  of  Administration’s  adverse 
determination. 

(ii)  The  Pre-License  Application 
Presiding  Officer  may  include  in  an 
order  any  protective  terms  and 
conditions  (including  affidavits  of 
nondisclosure)  as  may  be  necessary  and 
appropriate  to  prevent  the  unauthorized 
disclosure  of  Safeguards  Information. 

(iii)  When  Safeguards  Information, 
protected  from  disclosure  under  Section 
147  of  the  Atomic  Energy  Act  of  1954, 
as  amended,  is  received  and  possessed 
by  a  potential  party,  interested 
government  participant,  or  party,  other 
than  the  NRC  staff,  it  shall  also  be 
protected  according  to  the  requirements 
of  §  73.21  and  the  requirements  of 

§§  73.22  or  73.23  of  this  chapter,  as 
applicable. 


(iv)  The  Pre-License  Application 
Presiding  Officer  may  also  prescribe 
such  additional  procedures  as  will 
effectively  safeguard  and  prevent 
disclosure  of  Safeguards  Information  to 
unauthorized  persons  w’ith  minimum 
impairment  of  the  procedural  rights 
which  would  be  available  if  Safeguards 
Information  were  not  involved. 

(v)  In  addition  to  any  other  sanction 
that  may  be  imposed  by  the  Pre-License 
Application  Presiding  Officer  for 
violation  of  a  provision  for  the 
protection  of  Safeguards  Information 
from  unauthorized  disclosure  that  is 
contained  in  an  order,  the  entity  in 
violation  may  be  subject  to  a  civil 
penalty  imposed  pursuant  to  §  2.205. 

(vi)  For  the  purpose  of  imposing  the 

criminal  penalties  contained  in  Section 
223  of  the  Atomic  Energy  Act  of  1954,  . 

as  amended,  a  provision  for  the 
protection  of  Safeguards  Information 
from  unauthorized  disclosure  that  is 
contained  in  an  order  issued  pursuant  to 
this  paragraph  is  considered  to  be 
issued  under  Section  161b  of  the 
Atomic  Energy  Act  of  1954,  as  amended. 
***** 

■  9.  In  §  2.1018,  paragraph  (h)  is  added 
to  read  as  follows: 

§2.1018  Discovery. 

***** 

(h)  Discovery  under  this  section  of 
documentary  material  including 
Safeguards  Information  referred  to  in 
Sections  147  and  181  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  will  be 
according  to  the  provisions  in 
§  2.1010(b)(6)(i)  through  (b)(6)(vi). 

PART  30— RULES  OF  GENERAL 
APPLICABILITY  TO  DOMESTIC 
LICENSING  OF  BYPRODUCT 
MATERIAL 

■  10.  The  authority  citation  for  part  30 
is  revised  to  read  as  follows; 

Authority:  Secs.  81,  82, 161,  182,  183,  186, 
68  Stat.  935,  948,  953,  954,  955,  as  amended, 
sec.  234,  83  Stat.  444,  as  amended  (42  U.S.C. 
2111,  2112,  2201,  2232,  2233,  2236,  2282); 
secs.  201,  as  amended,  202,  206,  88  Stat. 

1242,  as  amended,  1244,  1246  (42  U.S.C. 
5841,  5842,  5846);  sec.  1704,  112  Stat.  2750 
(44  U.S.C.  3504  note);  Energy  Policy  Act  of 
2005,  Pub.  L.  No.  109-58,  119  Stat.  549 
(2005).  Section  30.7  also  issued  under  Pub. 

L.  95-601,  sec.  10,  92  Stat.  2951  as  amended 
by  Pub.  L.  102-486,  sec.  2902,  106  Stat.  3123, 
(42  U.S.C.  5851).  Section  30.34(b)  also  issued 
under  sec.  184,  68  Stat.  954,  as  amended  (42 
U.S.C.  2234).  Section  30.61  also  issued  under 
sec.  187,  68  Stat.  955  (42  U.S.C.  2237). 

■  11.  In  §30.4,  a  new  definition 
“Quantities  of  Concern”  is  added  in 
alphabetical  order  to  read  as  follows; 


§  30.4  Definitions. 

***** 

Quantities  of  Concern  means  the 
quantities  of  the  radionuclides  meeting 
or  exceeding  the  threshold  limits  set 
forth  in  Table  I-l  of  Appendix  I  of  part 
73  of  this  chapter. 

***** 

■  12.  In  §  30.32,  paragraph  (k)  is  added 
to  read  as  follows: 

§  30.32  Application  for  specific  licenses. 

***** 

(k)  Each  applicant  for  a  license  for 
byproduct  material  shall  protect 
Safeguards  Information  against 
unauthorized  disclosure  in  accordance 
with  the  requirements  in  §§73.21,  73.22 
and/or  73.23  of  this  chapter,  as 
applicable. 

■  13.  In  §  30.34,  paragraph  (k)  is  added 
to  read  as  follows: 

§  30.34  Terms  and  conditions  of  licenses. 
***** 

(k)  Each  licensee  shall  ensure  that 
Safeguards  Information  is  protected  * 
against  unauthorized  disclosure  in 
accordance  with  the  requirements  in 
§§  73.21  and  73.23  of  this  chapter,  as 
applicable. 

PART  40— DOMESTIC  LICENSING  OF 
SOURCE  MATERIAL 

■  14.  The  authority  citation  for  part  40 
is  revised  to  read  as  follows; 

Authority:  Secs.  62,  63,  64,  65,  81,  161, 

182,  183,  186,  68  Stal.  932,  933,  935,  948, 

953,  954,  955,  as  amended,  secs.  lle(2),  83, 
84,  Pub.  L.  95-604,  92  Stat.  3033,  as 
amended,  3039,  sec.  234,  83  Stat.  444,  as 
amended  (42  U.S.C.  2014(e)(2),  2092,  2093, 
2094, 2095, 2111,  2113,  2114,  2201,  2232, 
2233,  2236,  2282);  sec.  274,  Pub.  L.  86-373, 

73  Stat.  688  (42  U.S.C.  2021);  secs.  201,  as 
amended,  202,  206,  88  Stat.  1242,  as 
amended,  1244,  1246  (42  U.S.C.  5841,  5842, 
5846);  sec.  275,  92  Stat.  3021,  as  amended  by 
Pub.  L.  97-415,  96  Stat.  2067  (42  U.S.C. 

2022);  sec.  193,  104  Stat.  2835,  as  amended 
by  Pub.  L.  104-134,  110  Stat.  1321,  1321-349 
(42  U.S.C.  2243);  sec.  1704,  112  Stat.  2750  (44 
U.S.C.  3504  note);  Energy  Policy  Act  of  2005, 
Pub.  L.  No.  109-59,  119  Stat.  594  (2005). 
Section  40.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  40.31(g)  also  issued  under  sec.  122, 
68  Stat.  939  (42  U.S.C.  2152).  Section  40.46 
also  issued  under  sec.  184,  68  Stat.  954,  as 
amended  (42  U.S.C.  2234).  Section  40.71  also 
issued  under  sec.  187,  68  Stat.  955  (42  U.S.C. 
2237). 

■  15.  In  §  40.31,  paragraph  (m)  is  added 
to  read  as  follows: 

§40.31  Application  for  specific  licenses. 
***** 

(m)  Each  applicant  for  a  license  for 
the  possession  of  source  material  at  a 
facility  for  the  production  or  conversion 
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of  uranium  hexafluoride  shall  protect 
Safeguards  Information  against 
unauthorized  disclosure  in  accordance 
with  the  requirements  in  §§  73.21  emd 

73.22  of  this  chapter,  as  applicable. 

Each  applicant  for  a  license  for  source 
material  shall  protect  Safeguards 
Information  against  unauthorized 
disclosure  in  accordance  with  the 
requirements  in  §  73.21  and  the 
requirements  of  §  73.22  or  §  73.23  of  this 
chapter,  as  applicable. 

■  16.  In  §  40.41,  paragraph  (h)  is  added 
to  read  as  follows: 

§  40.41  Terms  and  conditions  of  licenses. 

★  *  *  *  * 

(h)  Each  licensee  shall  ensure  that 
Safeguards  Information  is  protected 
against  unauthorized  disclosure  in 
accordance  with  the  requirements  in 
§  73.21  and  the  requirements  of  §  73.22 
or  §  73.23  of  this  chapter,  as  applicable. 

PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

■  17.  The  authority  citation  for  part  50 
is  revised  to  read  as  follows; 

Authority:  Secs.  102, 103, 104, 105, 161, 
182,  183,  186,  189,  68  Stat.  936,  937,  938, 

948,  953,  954,  955,  956,  as  amended,  sec. 

234,  83  Stat.  444,  as  amended  (42  U.S.C. 

2132, 2133, 2134, 2135, 2201, 2232, 2233, 
2236,  2239,  2282):  secs.  201,  as  amended, 

202,  206,  88  Stat.  1242,  as  amended,  1244, 
1246  (42  U.S.C.  5841,  5842,  5846);  sec.  1704, 
112  Stat.  2750  (44  U.S.C.  3504  note);  Energy 
Policy  Act  of  2005,  Pub.  L.  No.  109-58, 119 
Stat.  594  (2005).  Section  50.7  also  issued 
under  Pub.  L.  95-601,  sec.  10,  92  Stat.  2951 
(42  U.S.C.  5841).  Section  50.10  also  issued 
under  secs.  101, 185,  68  Stat.  955,  as 
amended  (42  U.S.C.  2131,  2235);  sec.  102, 
Pub.  L.  91-190,  83  Stat.  853  (42  U.S.C.  4332). 
Sections  50.13,  50.54(dd),  and  50.103  also 
issued  under  sec.  108,  68  Stat.  939,  as 
amended  (42  U.S.C.  2138). 

Sections  50.23,  50.35,  50.55,  and  50.56  also 
issued  under  sec.  185,  68  Stat.  955  (42  U.S.C. 
2235).  Sections  50.33a,  50.55a  and  Appendix 
Q  also  issued  under  sec.  102,  Pub.  L.  91-190, 
83  Stat.  853  (42  U.S.C.  4332).  Sections  50.34 
and  50.54  also  issued  under  sec.  204,  88  Stat. 
1245  (42  U.S.C.  58^4).  Sections  50.58,  50.91, 
and  50.92  also  issued  under  Pub.  L.  97-415, 
96  Stat.  2073  (42  U.S.C.  2239).  Section  50.78 
also  issued  under  sec.  122,  68  Stat.  939  (42 
U.S.C.  2152).  Sections  50.80-50.81  also 
issued  under  sec.  184,  68  Stat.  954,  as 
amended  (42  U.S.C.  2234).  Appendix  F  also 
issued  under  sec.  187,  68  Stat.  955  (42  U.S.C. 
2237). 

■  18.  In  §  50.34,  the  section  heading  and 
paragraph  (e)  are  revised  to  read  as 
follows: 

§  50.34  Contents  of  applications;  technical 
information. 

*  *  ★  *  ★ 


■  (e)  Each  applicant  for  a  license  to 
operate  a  production  or  utilization 
facility  shall  protect  Safeguards 
Information  against  unauthorized 
disclosure  in  accordance  with  the 
requirements  in  §  73.21  and  the 
requirements  in  §  73.22  or  §  73.23  of  this 
chapter,  as  applicable. 

■k  i(  ic  it  ie 

m  19.  In  §  50.54,  paragraph  (v)  is  revised 
to  read  as  follows: 

§  50.54  Conditions  of  licenses. 

***** 

(v)  Each  licensee  subject  to  the 
requirements  of  Part  73  of  this  chapter 
shall  ensure  that  Safeguards  Information 
is  protected  against  unauthorized 
disclosure  in  accordance  with  the 
requirements  in  §  73.21  and  the 
requirements  in  §  73.22  or  §  73.23  of  this 
chapter,  as  applicable. 
***** 

PART  52-LICENSES, 

CERTIFICATIONS,  AND  APPROVALS 
FOR  NUCLEAR  POWER  PLANTS 

■  20.  The  authority  citation  for  part  52 
is  revised  to  read  as  follows: 

Authority:  Sec.  161,  68  Stat.  948,  as 
amended,  sec.  274,  73  Stat.  688  (42  U.S.C. 
2201,  2021);  sec.  201,  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841);  sec.  1704,  112 
Stat.  2750  (44  U.S.C.  3504  note);  Energy 
Policy  Act  of  2005,  Pub.  L.  No.  109-58,  119 
Stat.  594  (2005).  Sections  150.3,  150.15, 
150.15a,  150.31, 150.32  also  issued  under 
secs.  lle(2),  81,  68  Stat.  923,  935,  as 
amended,  secs.  83,  84,  92  Stat.  3033,  3039  (42 
U.S.C.  2014e(2),  2111,  2113,  2114).  Section 
150.14  also  issued  under  sec.  53,  68  Stat.  930, 
as  amended  (42  U.S.C.  2073).  Section  150.15 
also  issued  under  secs.  135, 141,  Pub.  L.  97— 
425,  96  Stat.  2232,  2241  (42  U.S.C.  10155, 
10161).  Section  150.17a  also  issued  under 
sec.  122,  68  Stat.  939  (42  U.S.C.  2152). 

Section  150.30  also  issued  under  sec.  234,  83 
Stat.  444  (42  U.S.C.  2282). 

■  21.  In  §52. 17,  paragraph  (d)  is  added 
to  read  as  follows: 

§  52.17  Contents  of  applications;  technical 
information. 

***** 

(d)  Each  applicant  for  an  early  site 
permit  under  this  part  shall  protect 
Safeguards  Information  against 
unauthorized  disclosure  in  accordance 
with  the  requirements  in  §§  73.21  and 

73.22  of  this  chapter,  as  applicable. 

■  22.  In  §52. 4  7,  paragraph  (d)  is  added 
to  read  as  follows; 

§  52.47  Contents  of  applications;  technical 
information. 

***** 

(d)  Each  applicant  for  a  standard 
design  certification  under  this  part  shall 
protect  Safeguards  Information  against 


unauthorized  disclosure  in  accordance 
with  the  requirements  in  §§  73.21  and 

73.22  of  this  chapter,  as  applicable. 

■  23.  In  §  52.79,  paragraph  (f)  is  added 
to  read  as  follows: 

§  52.79  Contents  of  application;  technical 
information  in  final  safety  analysis  report. 
***** 

(f)  Each  applicant  for  a  combined 
license  under  this  subpart  shall  protect 
Safeguards  Information  against 
unauthorized  disclosure  in  accordance 
with  the  requirements  in  §§  73.21  and 

73.22  of  this  chapter,  as  applicable. 

PART  60— DISPOSAL  OF  HIGH-LEVEL 
RADIOACTIVE  WASTES  IN  GEOLOGIC 
REPOSITORIES 

■  24.  The  authority  citation  for  part  60 
is  revised  to  read  as  follows; 

Authority:  Secs.  51,  53,  62,  63,  65,  81, 161, 
182, 183.  68  Stat.  929,  930,  932.  933,  935, 

948,  953,  954,  as  amended  (42  U.S.C.  2071, 
2073,  2092,  2093, 2095, 2111, 2201, 2232, 
2233);  secs.  202,  206,  88  Stat.  1244,  1246  (42 
U.S.C.  5842,  5846);  secs.  10  and  14,  Pub.  L. 
95-601,  92  Stat.  2951  (42  U.S.C.  2021a  and 
5851):  sec.  102,  Pub.  L.  91-190,  83  Stat.  853 
(42  U.S.C.  4332);  secs.  114,  121,  Pub.  L.  97- 
425,  96  Stat.  2213g,  2228,  as  amended  (42 
U.S.C.  10134,  10141),  and  Pub.  L.  102-486, 
sec.  2902,  106  Stat.  3123  (42  U.S.C.  5851); 
sec.  1704, 112  Stat.  2750  (44  U.S.C.  3504 
note);  Energy  Policy  Act  of  2005,  Pub.  L.  No. 
109-58, 119  Stat.  594  (2005). 

■  25.  In  §  60.21,  paragraph  (d)  is  added 
to  read  as  follows: 

§60.21  Content  of  application. 

*****. 

(d)  The  applicant  for  a  license  to 
receive  emd  possess  source,  special 
nuclear,  and  byproduct  material  at  a 
geologic  repository  operations  area 
sited,  constructed,  or  operated  in 
accordance  with  the  Nuclear  Waste 
Policy  Act  of  1982  shall  protect 
Safeguards  Information  in  accordance 
with  the  requirements  in  §  73.21  and  the 
requirements  in  §  73.22  or  §  73.23  of  this 
chapter,  as  applicable,  and  shall  protect 
classified  information  in  accordance 
with  the  requirements  of  parts  25  and  95 
of  this  chapter,  as  applicable. 

■  26.  In  §  60.42,  paragraph  (d)  is  added 
to  read  as  follows; 

§  60.42  Conditions  of  license. 

***** 

(d)  The  licensee  (Department  of 
Energy)  shall  ensure  that  Safeguards 
Information  is  protected  against 
unauthorized  disclosure  in  accordance 
with  the  requirements  in  §  73.21  and  the 
requirements  in  §  73.22  or  §  73.23  of  this 
chapter,  as  applicable.  The  licensee 
(Department  of  Energy)  shall  ensure  that 
classified  information  is  protected  in 
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accordance  with  the  requirements  of 
parts  25  and  95  of  this  chapter,  as 
applicable. 

PART  63— DISPOSAL  OF  HIGH-LEVEL 
RADIOACTIVE  WASTES  IN  A 
GEOLOGIC  REPOSITORY  AT  YUCCA 
MOUNTAIN,  NEVADA 

■  27.  The  authority  citation  for  part  63 
is  revised  to  read  as  follows: 

Authority:  Secs.  51,  53,  62,  63,  65,  81, 161, 
182,  183,  68  Stat.  929,  930,  932,  933,  935, 

948,  953,  954,  as  amended  (42  U.S.C.  2071, 
2073, 2092,  2093,  2095,  2111,  2201,  2232, 
2233):  secs.  202,  206,  88  Stat.  1244, 1246  (42 
U.S.C.  5842,  5846);  secs.  10  and  14,  Pub.  L. 
95-601,  92  Stat.  2951  (42  U.S.C.  2021a  and 
5851);  sec.  102,  Pub.  L.  91-190,  83  Stat.  853 
(42  U.S.C.  4332);  secs.  114,  121,  Pub.  L.  97- 
425,  96  Stat.  2213g,  2238,  as  amended  (42 
U.S.C.  10134, 10141),  and  Pub.  L.  102-486, 
sec.  2902, 106  Stat.  3123  (42  U.S.C.  5851); 
sec.  1704,  112  Stat.  2750  (44  U.S.C.  3504 
note);  Energy  Policy  Act  of  2005,  Pub.  L.  No. 
109-58,  119  Stat.  594  (2005).  . 

■  28.  In  §  63.21,  paragraph  (d)  is  added 
to  read  as  follows: 

§  63.21  Content  of  application. 
***** 

(d)  The  applicant  for  a  license  to 
receive  and  possess  source,  special 
nuclear,  and  byproduct  material  at  a 
geologic  repository  at  Yucca  Mountain, 
Nevada,  shall  protect  Safeguards 
Information  in  accordance  with  the 
requirements  in  §  73.21,  and  the 
requirements  in  §  73.22,  or  §  73.23  of 
this  chapter,  as  applicable,  and  shall 
protect  classified  information  in 
accordance  with  the  requirements  of 
parts  25  and  95  of  this  chapter,  as 
applicable. 

■  29.  In  §  63.42,  paragraph  (e)  is  added 
to  read  as  follows: 

§  63.42  Conditions  of  license. 
***** 

(e)  The  licensee  (Department  of 
Energy)  shall  ensure  that  Safeguards 
Information  is  protected  against 
unauthorized  disclosure  in  accordance 
with  the  requirements  in  §  73.21,  and 
the  requirements  in  §  73.22,  or  §  73.23  of 
this  chapter,  as  applicable,  and  shall 
protect  classified  information  in 
accordance  with  the  requirements  of 
parts  25  and  95  of  this  chapter,  as 
applicable. 

PART  70— DOMESTIC  LICENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

■  30.  The  authority  citation  for  part  70 
is  revised  to  read  as  follows: 

Authority:  Secs.  51,  53, 161, 182, 183,  68 
Stat.  929,  930,  948,  953,  954,  as  amended, 
sec.  234,  83  Stat.  444,  as  amended,  (42  U.S.C. 
2071,  2073,  2201,  2232,  2233,  2282,  2297f): 


secs.  201,  as  amended,  202,  204,  206,  88  Stat. 
1242,  as  amended,  1244,  1245, 1246  (42 
U.S.C.  5841,  5842,  5845,  5846).  Sec.  193,  104 
Stat.  2835  as  amended  by  Pub.  L.  104-134, 

110  Stat.  1321,  1321-349  (42  U.S.C.  2243); 
sec.  1704,  112  Stat.  2750  (44  U.S.C.  3.504 
note);  Energy  Policy  Act  of  2005,  Pub.  L.  No. 
109-58,  119  Stat.  594  (2005). 

Sections  70.1(c)  and  70.20a(b)  also  issued 
under  secs.  135, 141,  Pub.  L.  97—425,  96  Stat. 
•2232,  2241  (42  U.S.C.  10155,  10161). 

Section  70.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  70.21(g)  also  issued  under  sec.  122, 

68  Stat.  939  (42  U.S.C.  2152).  Section  70.31 
also  issued  under  sec.  57d,  Pub.  L.  93-377, 

88  Stat.  475  (42  U.S.C.  2077).  Sections  70.36 
and  70.44  also  issued  under  sec.  184,  68  Stat. 
954,  as  amended  (42  U.S.C.  2234).  Section 

70.81  also  issued  under  secs.  186, 187,  68 
Stat.  955  (42  U.S.C.  2236,  2237).  Section 

70.82  also  issued  under  sec.  108,  68  Stat.  939, 
as  amended  (42  U.S.C.  2138). 

■  31.  In  §  70.22,  paragraph  (1)  is  revised 
to  read  as  follows; 

§70.22  Contents  of  applications. 
***** 

(1)  Each  applicant  for  a  license  shall 
protect  Safeguards  Information  against 
unauthorized  disclosure  in  accordance 
with  the  requirements  in  §  73.21  and  the 
requirements  of  §  73.22,  or  73.23  of  this 
chapter,  as  applicable,  and  shall  protect 
classified  information  in  accordance 
with  the  requirements  of  parts  25  and  95 
of  this  chapter,  as  applicable. 
***** 

■  32.  In  §  70.32,  paragraph  (j)  is  revised 
to  read  as  follows; 

§70.32  Conditions  of  licenses. 

***** 

(j)  Each  licensee  who  possesses 
special  nuclear  material,  or  who 
transports,  or  delivers  to  a  carrier  for 
transport,  a  formula  quantity  of  strategic 
special  nuclear  material,  special  nuclear 
material  of  moderate  strategic 
significance,  or  special  nuclear  material 
of  low  strategic  significance,  or  more 
than  100  grams  of  irradiated  reactor  fuel 
shall  ensure  that  Safeguards  Information 
is  protected  against  unauthorized 
disclosure  in  accordance  with  the 
requirements  in  §  73.21  and  the 
requirements  of  §  73.22  or  §  73.23  of  this 
chapter,  as  applicable,  and  shall  protect 
classified  information  in  accordance 
with  the  requirements  of  parts  25  and  95 
of  this  chapter,  as  applicable. 
***** 

PART  71— PACKAGING  AND 
TRANSPORTATION  OF  RADIOACTIVE 
MATERIAL 

■  33.  The  authority  citation  for  part  71 
is  revised  to  read  as  follows: 

Authority:  Secs.  53,  57,  62,  63,  81,  161, 
182,  183,  68  Stat.  930,  932,  933,  935,  948, 


953,  954,  as  amended,  sec.  1701, 106  Stat. 

2951,  2952,  2953  (42  U.S.C.  2073,  2077,  2092, 
2093,  2111,  2201,  2232,  2233,  2297f);  secs. 

201,  as  amended,  202,  206,  88  Stat.  1242,  as 
amended,  1244,  1246  (42  U.S.C.  5841,  5842, 
5846):  sec.  1704,  112  Stat.  2750  (44  U.S.C. 

3504  note);  Energy  Policy  Act  of  2005,  Pub. 

L.  No.  109-58,  119  Stat.  594  (2005).  Section 
71.97  also  issued  under  sec.  301,  Pub.  L.  96- 
295,  94  Stat.  789-790. 

■  34 .  Section  7 1 . 1 1  is  added  to  read  as 
follows; 

§71.11  Protection  of  Safeguards 
Information. 

Each  licensee,  certificate  holder,  or 
applicant  for  a  Certificate  of  Compliance 
for  a  transportation  package  for 
transport  of  irradiated  reactor  fuel, 
strategic  special  nuclear  material,  a 
critical  mass  of  special  nuclear  material, 
or  byproduct  material  in  quantities 
determined  by  the  Commission  through 
order  or  regulation  to  be  significant  to 
the  public  health  and  safety  or  the 
common  defense  and  security,  shall 
protect  Safeguards  Information  against 
unauthorized  disclosure  in  accordance 
with  the  requirements  in  §  73.21  and  the 
requirements  of§73.22  or§73.23  of  this 
chapter,  as  applicable. 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL,  HIGH-LEVEL 
RADIOACTIVE  WASTE,  AND 
REACTOR-RELATED  GREATER  THAN 
CLASS  C  WASTE 

■  35.  The  authority  citation  for  part  72 
is  revised  to  read  as  follows: 

Authority:  Secs.  51,  53,  57,  62,  63,  65,  69, 
81,  161,  182,  183,  184,  186,  187,  189,  68  Stat. 
929, 930, 932, 933, 934,  935,  948, 953,  954, 
955,  as  amended,  sec.  234,  83  Stat.  444,  as 
amended  (42  U.S.C.  2071,  2073,  2077,  2092, 
2093, 2095,  2099,  2111,  2201,  2232,  2233, 
2234,  2236,  2237,  2238,  2282);  sec.  274,  Pub. 
L.  86-373,  73  Stat.  688,  as  amended  (42 
U.S.C.  2021);  sec.  201,  as  amended,  202,  206, 
88  Stat.  1242,  as  amended,  1244,  1246  (42 
U.S.C.  5841,  5842,  5846);  Pub.  L.  95-601,  sec. 
10,  92  Stat.  2951  as  amended  by  Pub.  L.  102- 
486,  sec.  7902, 106  Stat.  3123  (42  U.S.C. 
5851):  sec.  102,  Pub.  L.  91-190,  83  Stat.  853 
(42  U.S.C.  4332);  secs.  131,  132,  133,  135, 

137,  141,  Pub.  L.  97-425,  96  Stat.  2229,  2230, 
2232,  2241,  sec.  148,  Pub.  L.  100-203,  101 
Stat.  1330-235  (42  U.S.C.  10151,  10152, 
10153,  10155,  10157,  10161,  10168);  sec. 
1704,  112  Stat.  2750  (44  U.S.C.  3504  note); 
Energy  Policy  Act  of  2005,  Pub.  L.  No.  109- 
58,  119  Stat.  549  (2005). 

Section  72.44(g)  also  issued  under  secs. 
142(b)  and  148(c),  (d).  Pub.  L.  100-203,  101 
Stat.  1330-232,  1330-236  (42  U.S.C. 
10162(b),  10168(c),  (d)).  Section  72.46  also 
issued  under  sec.  189,  68  Stat.  955  (42  U.S.C. 
2239):  sec.  134,  Pub.  L.  97-425,  96  Stat.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g),  Pub.  L.  100-203, 
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101  Stat.  1330-235  (42  U.S.C.  10165(g)). 
Subpart  J  also  issued  under  secs.  2(2),  2(15), 
2(19),  117(a),  141(h),  Pub.  L.  97-425,  96  Stat. 
2202,  2203,  2204,  2222,  2224  (42  U.S.C. 

10101,  10137(a),  10161(h)). 

Subparts  K  and  L  are  also  issued  under  sec. 
133,  98  Stat.  2230  (42  U.S.C.  10153)  and  sec. 
218(a),  96  Stat.  2252  (42  U.S.C.  10198). 

■  36.  In  §  72.22,  paragraph  (f)  is  added 
to  read  as  follows: 

§72.22  Contents  of  application:  General  . 
and  financial  information. 
***** 

(f)  Each  applicant  for  a  license  under 
this  part  to  receive,  transfer,  and  possess 
power  reactor  spent  fuel,  power  reactor- 
related  Greater  than  Class  C  (GTCC) 
waste,  and  other  radioactive  materials 
associated  with  spent  fuel  storage  in  an 
independent  spent  fuel  storage 
installation  (ISFSI)  shall  protect 
Safeguards  Information  against 
unauthorized  disclosure  in  accordance 
with  the  requirements  in  §  73.21  and  the 
requirements  of  §  73.22  or  §  73.23,  as 
applicable. 

■  37.  In  §  72.44,  paragraph  (h)  is  added 
to  read  as  follows: 

§  72.44  License  conditions. 
***** 

(h)  Each  licensee  shall  protect 
Safeguards  Information  against 
unauthorized  disclosure  in  accordance 
with  the  requirements  of  §  73.21  and  the 
requirements  of  §  73.22  or  §  73.23,  as 
applicable. 

■  38.  In  §  72.212,  paragraph  (b)(5){v)  is 
redesignated  as  {b)(5)(vi)  and  a  new 
paragraph  (b)(5)(v)  is  added  to  read  as 
follows: 

§72.212  Conditions  of  general  license 
issued  under  §72.210. 
***** 

"  (b)  *  *  * 

(5)*  *  * 

(v)  Each  general  licensee  that  receives 
and  possesses  power  reactor  spent  fuel 
and  other  radioactive  materials 
associated  with  spent  fuel  storage  shall 
protect  Safeguards  Information  against 
unauthorized  disclosure  in  accordance 
with  the  requirements  of  §  73.21  and  the 
requirements  of  §  73.22  or  §  73.23  of  this 
chapter,  as  applicable. 
***** 

■  39.  In  §  72.236,  paragraph  (n)  is  added 
to  read  as  follows: 

§  72.236  Specific  requirements  for  spent 
fuel  storage  cask  approval  and  fabrication. 
***** 

(n)  Safeguards  Information  shall  be 
protected  against  unauthorized 
disclosure  in  accordance  with  the 
requirements  of  §  73.21  and  the 


requirements  of  §  73.22  or  §  73.23  of  this 
chapter,  as  applicable. 

PART  73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

■  40.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Secs.  53, 161, 149,  68  Stat.  930, 
948,  as  amended,  sec.  147,  94  Stat.  780  (42 
U.S.C.  2073,  2167,  2169,  2201);  sec.  201,  as 
amended,  204,  88  Stat.  1242,  as  amended, 
1245,  sec.  1701, 106  Stat.  2951,  2952,  2953 
(42  U.S.C.  5841,  5844,  2297f);  sec.  1704,  112 
Stat.  2750  (44  U.S.C.  3504  note);  Energy 
Policy  Act  of  2005,  Pub.  L.  109-58,  119  Stat. 
594  (2005). 

Section  73.1  also  issued  under  secs.  135, 
141,  Pub.  L.  97-425,  96  Stat.  2232,  224^  (42 
U.S.C,  10155, 10161).  Section  73.37(f)  also 
issued  under  sec.  301,  Pub.  L.  96-295,  94 
Stat.  789  (42  U.S.C.  5841  note).  Section  73.57 
is  issued  under  sec.  606,  Pub.  L.  99-399, 100 
Stat.  876  (42  U.S.C.  2169). 

■  41.  In  §  73.1,  paragraph  (b)(7)  is 
revised  to  read  as  follows: 

§  73.1  Purpose  and  scope. 
***** 

(b)  *  *  * 

(7)  This  part  prescribes  requirements 
for  the  protection  of  Safeguards 
Information  (including  Safeguards 
Information  with  the  designation  or 
marking:  Safeguards  Information — 
Modified  Handling)  in  the  hands  of  any 
person,  whether  or  not  a  licensee  of  the 
Commission,  who  produces,  receives,  or 
acquires  that  information. 
***** 

■  42.  In  §  73.2,  new  definitions 
Background  Check,  Individual 
Authorized  Access  to  Safeguards 
Information,  Individual  Authorized 
Access  to  Safeguards  Information — 
Modified  Handling,  Quantities  of 
Concern,  Safeguards  Information — 
Modified  Handling,  and 
Trustworthiness  and  Reliability,  are 
added  in  alphabetical  order  and  the 
definitions  of  “Need  to  know"  and 
Safeguards  Information  are  revised  to 
read  as  follows: 

§73.2  Definitions. 
***** 

Background  check  includes,  at  a 
minimum,  a  Federal  Bureau  of 
Investigation  (FBI)  criminal  history 
records  check  (including  verification  of 
identity  based  on  fingerprinting), 
employment  history,  education,  and 
personal  references.  Individuals 
engaged  in  activities  subject  to 
regulation  by  the  Commission, 
applicants  for  licenses  to  engage  in 
Commission-regulated  activities,  and 
individuals  who  have  notified  the 
Commission  in  writing  of  an  intent  to 
file  an  application  for  licensing. 


certification,  permitting,  or  approval  of 
a  product  or  activity  subject  to 
regulation  by  the  Commission  are 
required  under  §  73.57  to  conduct 
fingerprinting  and  criminal  history 
records  checks  before  granting  access  to 
Safeguards  Information.  A  background 
check  must  be  sufficient  to  support  the 
trustworthiness  and  reliability 
determination  so  that  the  person 
performing  the  check  and  the 
Commission  have  assurance  that 
granting  individuals  access  to 
Safeguards  Information  does  not 
constitute  an  unreasonable  risk  to  the 
public  health  and  safety  or  the  common 
defense  and  security. 
***** 

Individual  Authorized  Access  to 
Safeguards  Information  is  an  individual 
authorized  to  have  access  to  and  handle 
such  information  pursuant  to  the 
requirements  of  §§  73.21  and  73.22  of 
this  part. 

Individual  Authorized  Access  to 
Safeguards  Information — Modified 
Handling  is  an  individual  authorized  to 
have  access  to  and  handle  Safeguards 
Information  designated  as  Safeguards 
Information — Modified  Handling 
information  pursuant  to  the 
requirements  of  §§  73.21  and  73.23  of 
this  part. 

***** 

“Need  to  know”  means  a 
determination  by  a  person  having 
responsibility  for  protecting  Safeguards 
Information  (including  Safeguards 
Information  designated  as  Safeguards 
Information — Modified  Handling)  that  a 
proposed  recipient’s  access  to 
Safeguards  Information  is  necessary  in 
the  performance  of  official,  contractual, 
licensee,  applicant,  or  certificate  holder 
employment.  In  an  adjudication,  “need 
to  know”  means  a  determination  by  the 
originator  of  the  information  that  the 
information  is  necessary  to  enable  the 
proposed  recipient  to  proffer  and/or 
adjudicate  a  specific  contention  in  that 
proceeding,  and  the  proposed  recipient 
of  the  specific  Safeguards  Information 
possesses  demonstrable  knowledge, 
skill,  training,  or  education  to 
effectively  utilize  the  specific 
Safeguards  Information  in  the 
proceeding.  Where  the  information  is  in 
the  possession  of  the  originator  and  the 
NRC  staff  (dual  possession),  whether  in 
its  original  form  or  incorporated  into 
another  document  or  other  matter  by  the 
recipient,  the  NRC  staff  makes  the 
determination.  In  the  event  of  a  dispute 
regarding  the  “need  to  know” 
determination,  the  presiding  officer  of 
the  proceeding  shall  make  the  “need  to 
know”  determination. 
***** 
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Quantities  of  Concern  means  the 
quantities  of  the  radionuclides  meeting 
or  exceeding  the  threshold  limits  set 
forth  in  Table  I-l  of  Appendix  1  of  this 
part. 

***** 

Safeguards  Information  means 
information  not  classified  as  National 
Security  Information  or  Restricted  Data 
which  specifically  identifies  a  licensee’s 
or  applicant’s  detailed  control  and 
accounting  procedures  for  the  physical 
protection  of  special  nuclear  material  in 
quantities  determined  by  the 
Commission  through  order  or  regulation 
to  be  significant  to  the  public  health  and 
safety  or  the  common  defense  and 
security;  detailed  security  measures 
(including  security  plans,  procedures, 
and  equipment)  for  the  physical 
protection  of  source,  byproduct,  or 
special  nuclear  material  in  quantities 
determined  by  the  Commission  through 
order  or  regulation  to  be  significant  to 
the  public  health  and  safety  or  the 
common  defense  and  security;  security 
measures  for  the  physical  protection  of 
and  location  of  certain  plant  equipment 
vital  to  the  safety  of  production  or 
utilization  facilities;  and  any  other 
information  within  the  scope  of  Section 
147  of  the  Atomic  Energy  Act  of  1954, 
as  amended,  the  unauthorized 
disclosure  of  which,  as  determined  by 
the  Commission  through  order  or 
regulation,  could  reasonably  be 
expected  to  have  a  significant  adverse 
effect  on  the  health  and  safety  of  the 
public  or  the  common  defense  and 
security  by  significantly  increasing  the 
likelihood  of  sabotage  or  theft  or 
diversion  of  source,  byproduct,  or 
special  nuclear  material. 

Safeguards  Information — Modified 
Handling  is  the  designation  or  marking 
applied  to  Safeguards  Information 
which  the  Commission  has  determined 
requires  handling  requirements 
modified  from  the  specific  Safeguards 
Information  handling  requirements  that 
are  applicable  to  Safeguards  Information 
needing  a  higher  level  of  protection. 
***** 

Trustworthiness  and  reliability  are 
characteristics  of  an  individual 
considered  dependable  in  judgment, 
character,  and  performance,  such  that 
disclosure  of  Safeguards  Information 
(including  Safeguards  Information 
designated  as  Safeguards  Information — 
Modified  Handling)  to  that  individual 
does  not  constitute  an  unreasonable  risk 
to  the  public  health  and  safety  or 
common  defense  and  security.  A 
determination  of  trustworthiness  and 
reliability  for  this  purpose  is  based  upon 
a  background  check. 
***** 


■  43.  Section  73.8(b)  is  revised  to  read 
as  follows: 

§73.8  Information  collection 
requirements:  0MB  approvai. 
***** 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  73.5,  73.20,  73.21, 
73.22,  73.23,  73.24,  73.25,  73.26,  73.27, 
73.37,  73.40,  73.45,  73.46,  73.50,  73.55, 
73.56,  73.57,  73.60,  73.67,  73.70,  73.71, 
73.72,  73.73,  73.74,  and  appendices  B, 

C, and  G. 

***** 

■  44.  Section  73.21  is  revised  to  read  as 
follows: 

§  73.21  Protection  of  Safeguards 
Information:  Performance  Requirements. 

(a)  General  performance  requirement. 
(1)  Each  licensee,  certificate  holder, 
applicant,  or  other  person  who 
produces,  receives,  or-acquires 
Safeguards  Information  (including 
Safeguards  Information  with  the 
designation  or  marking:  Safeguards 
Information — Modified  Handling)  shall 
ensure  that  it  is  protected  against 
unauthorized  disclosure.  To  meet  this 
general  performance  requirement,  such 
licensees,  certificate  holders,  applicants, 
or  other  persons  subject  to  this  section 
shall: 

(i)  Establish,  implement,  and  maintain 
an  information  protection  system  that 
includes  the  applicable  measures  for 
Safeguards  Information  specified  in 

§  73.22  related  to:  Power  reactors;  a 
formula  quantity  of  strategic  special 
nuclear  material;  transportation  of  or 
delivery  to  a  carrier  for  transportation  of 
a  formula  quantity  of  strategic  special 
nuclear  material  or  more  than  100  grams 
of  irradiated  reactor  fuel;  uranium 
hexafluoride  production  or  conversion 
facilities;  fuel  fabrication  facilities; 
uranium  enrichment  facilities; 
independent  spent  fuel  storage 
installations;  and  geologic  repository 
operations  areas. 

(ii)  Establish,  implement,  and 
maintain  an  information  protection 
system  that  includes  the  applicable 
measures  for  Safeguards  Information 
specified  in  §  73.23  related  to: 

Panoramic  and  underwater  irradiators 
that  possess  greater  than  370  TBq 
(10,000  Ci)  of  byproduct  material  in  the 
form  of  sealed  sources;  manufacturers 
and  distributors  of  items  containing 
source  material,  or  byproduct  or  special 
nuclear  material  in  greater  than  or  equal 
to  Category  2  quantities  of  concern; 
research  and  test  reactors  that  possess 
special  nuclear  material  of  moderate 
strategic  significance  or  special  nuclear 
material  of  low  strategic  significance; 
and  transportation  of  source,  byproduct. 


or  special  nuclear  material  in  greater 
than  or  equal  to  Category  1  quantities  of 
concern. 

(iii)  Protect  the  information  in 
accordance  with  the  requirements  of 
§  73.22  if  the  Safeguards  Information  is 
not  described  in  paragraphs  (a)(l)(i)  and 
(a)(l)(ii)  of  this  section. 

(2)  Information  protection  procedures 
employed  by  Federal,  State,  and  local 
law  enforcement  agencies  are  presumed 
to  meet  the  general  performance 
req^uirement  in  §  73.21(a)(1). 

(o)  Commission  Authority.  (1) 

Pursuant  to  Section  147  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  the 
Commission  may  impose,  by  order  or 
regulation.  Safeguards  Information 
protection  requirements  different  from 
or  in  addition  to  those  specified  in  this 
Part  on  any  person  who  produces, 
receives,  or  acquires  Safeguards 
Information. 

(2)  The  Commission  may  require,  by 
regulation  or  order,  that  information 
within  the  scope  of  Section  147  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
related  to  facilities  or  materials  not 
specifically  described  in  §§73.21,  73.22 
or  73.23  be  protected  under  this  Part. 

■  45.  Section  73.22  is  added  to  read  as 
follows: 

§  73.22 ,  Protection  of  Safeguards 
Information:  Specific  Requirements. 

This  section  contains  specific 
requirements  for  the  protection  of 
Safeguards  Information  in  the  hands  of 
any  person  subject  to  the  requirements 
of  §  73.21(a)(l)(i)  and  related  to  power 
reactors;  a  formula  quantity  of  strategic 
special  nuclear  material;  transportation 
of  or  delivery  to  a  carrier  for 
transportation  of  a  formula  quantity  of 
strategic  special  nuclear  material  or 
more  than  100  grams  of  irradiated 
reactor  fuel;  uranium  hexafluoride 
production  or  conversion  facilities,  fuel 
fabrication  facilities,  and  uranium 
enrichment  facilities;  independent  spent 
fuel  storage  installations;  geologic 
repository  operations  areas  and 
Safeguards  Information  in  the  hands  of 
any  person  subject  to  the  requirements 
of§73.21(a)(l)(iii). 

(a)  Information  to  be  protected.  The 
types  of  information  and  documents 
that  must  be  protected  as  Safeguards 
Information  include  non-public 
security-related  requirements  such  as: 

(1)  Physical  Protection.  Information 
not  classified  as  Restricted  Data  or 
National  Security  Information  related  to 
physical  protection,  including: 

(i)  The  composite  physical  security 
plan  for  the  facility  or  site; 

(ii)  Site-specific  drawings,  diagrams, 
sketches,  or  maps  that  substantially 
represent  the  final  design  features  of  the 
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physical  security  system  not  easily 
discernible  by  members  of  the  public; 

(iii)  Alarm  system  layouts  showing 
the  location  of  intrusion  detection 
devices,  alarm  assessment  equipment, 
alarm  system  wiring,  emergency  power 
sources  for  security  equipment,  and 
duress  alarms  not  easily  discernible  by 
members  of  the  public; 

(iv)  Physical  security  orders  and 
procedures  issued  by  the  licensee  for 
members  of  the  security  organization 
detailing  duress  codes,  patrol  routes  and 
schedules,  or  responses  to  security 
contingency  events; 

(v)  Site-specific  design  features  of 
plant  security  communications  systems; 

(vi)  Lock  combinations,  mechanical 
key  design,  or  passwords  integral  to  the 
physical  security  system; 

(vii)  Documents  and  other  matter  that 
contain  lists  or  locations  of  certain 
safety-related  equipment  explicitly 
identified  in  the  documents  or  other 
matter  as  vital  for  purposes  of  physical 
protection,  as  contained  in  security 
plans,  contingency  measures,  or  plant 
specific  safeguards  analyses; 

(viii)  The  composite  safeguards 
contingency  plan/measures  for  the 
facility  or  site; 

(ix)  The  composite  facility  guard 
qualification  and  training  plan/ 
measures  disclosing  features  of  the 
physical  security  system  or  response 
procedures; 

(x)  Information  relating  to  on-site  or 
off-site  response  forces,  including  size, 
armament  of  response  forces,  and  arrival 
times  of  such  forces  committed  to 
respond  to  security  contingency  events; 

(xi)  The  adversary  characteristics 
document  and  related  information, 
including  implementing  guidance 
associated  with  the  Design  Basis  Threat 
in  §  73.1(a)(1)  or  (a)(2);  and 

(xii)  Engineering  and  safety  analyses, 
security-related  procedures  or  scenarios, 
and  other  information  revealing  site- 
specific  details  of  the  facility  or 
materials  if  the  unauthorized  disclosure 
of  such  analyses,  procedures,  scenarios, 
or  other  information  could  reasonably 
be  expected  to  have  a  significant 
adverse  effect  on  the  health  and  safety 
of  the  public  or  the  common  defense 
and  security  by  significantly  increasing 
the  likelihood  of  theft,  diversion,  or 
sabotage  of  source,  byproduct,  or  special 
nuclear  material. 

(2)  Physical  protection  in  transit. 
Information  not  classified  as  Restricted 
Data  or  National  Security  Information 
related  to  the  transportation  of,  or 
delivery  to  a  carrier  for  transportation  of 
a  formula  quantity  of  strategic  special 
nuclear  material  or  more  than  100  grams 
of  irradiated  reactor  fuel,  including: 


(i)  The  composite  physical  security 
plan  for  transportation; 

(ii)  Schedules  and  itineraries  for 
specific  shipments  of  source  material, 
byproduct  material,  high-level  nuclear 
waste,  or  irradiated  reactor  fuel. 
Schedules  for  shipments  of  source 
material,  byproduct  material,  high-level 
nuclear  waste,  or  irradiated  reactor  fuel 
are  no  longer  controlled  as  Safeguards 
Information  10  days  after  the  last 
shipment  of  a  current  series; 

(iii)  Vehicle  immobilization  features, 
intrusion  alarm  devices,  and 
communications  systems; 

(iv)  Arrangements  with  and 
capabilities  of  local  police  response 
forces,  and  locations  of  safe  havens 
identified  along  the  transportation 
route; 

(v)  Limitations  of  communications 
during  transport; 

(vi)  Procedures  for  response  to 
security  contingency  events; 

(vii)  Information  concerning  the 
tactics  and  capabilities  required  to 
defend  against  attempted  sabotage,  or 
theft  and  diversion  of  formula  quantities 
of  special  nuclear  material,  irradiated 
reactor  fuel,  or  related  information;  and 

(viii)  Engineering  or  safety  analyses, 
security-related  procedures  or  scenarios 
and  other  information  related  to  the 
protection  of  the  transported  material  if 
the  unauthorized  disclosure  of  such 
analyses,  procedures,  scenarios,  or  other 
information  could  reasonably  be 
expected  to  have  a  significant  adverse 
effect  on  the  health  and  Safety  of  the 
public  or  the  common  defense  and 
security  by  significantly  increasing  the 
likelihood  of  theft,  diversion,  or  . 
sabotage  of  source,  byproduct,  or  special 
nuclear  material. 

(3)  Inspections,  audits  and 
evaluations.  Information  not  classified 
as  National  Security  Information  or 
Restricted  Data  pertaining  to  safeguards 
and  security  inspections  and  reports, 
including: 

(i)  Portions  of  inspection  reports, 
evaluations,  audits,  or  investigations 
that  contain  details  of  a  licensee’s  or 
applicant’s  physical  security  system  or 
that  disclose  uncorrected  defects, 
weaknesses,  or  vulnerabilities  in  the 
system.  Disclosure  of  corrected  defects, 
weaknesses,  or  vulnerabilities  is  subject 
to  an  assessment  taking  into  account 
such  factors  as  trending  analyses  and 
the  impacts  of  disclosure  on  licensees 
having  similar  physical  security 
systems;  and 

(ii)  Reports  of  investigations 
containing  general  information  may  be 
released  after  corrective  actions  have 
been  completed,  unless  withheld 
pursuant  to  other  authorities,  e.g.,  the 


Freedom  of  Information  Act  (5  U.S.C. 
552). 

(4)  Correspondence.  Portions  of 
correspondence  insofar  as  they  contain 
Safeguards  Information  as  set  forth  in 
paragraphs  (a)(1)  through  (a)(3)  of  this 
section. 

(5)  Other  information  within  the 
scope  of  Section  147  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  that 
the  Commission  determines  by  order  or 
regulation  could  reasonably  be  expected 
to  have  a  significant  adverse  effect  on 
the  health  and  safety  of  the  public  or  the 
common  defense  and  security  by 
significantly  increasing  the  likelihood  of 
theft,  diversion,  or  sabotage  of  source, 
byproduct,  or  special  nuclear  material 
or  a  facility. 

(b)  Conditions  for  access. 

(1)  Except  as  the  Commission  may 
otherwise  authorize,  no  person  may 
have  access  to  Safeguards  Information 
unless  the  person  has  an  established 
“need  to  know”  for  the  information  and 
has  undergone  a  Federal  Bureau  of 
Investigation  (FBI)  criminal  history 
records  check  using  the  procedures  set 
forth  in  §73.57. 

(2)  In  addition,  a  person  to  be  granted 
access  to  Safeguards  Information  must 
be  trustworthy  and  reliable,  based  on  a 
background  check  or  other  means 
approved  by  the  Commission. 

(3)  The  categories  of  individuals 
specified  in  10  CFR  73.59  are  exempt 
from  the  criminal  history  records  check 
and  background  check  requirements  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section  by  virtue  of  their  occupational 
status. 

(4)  For  persons  participating  in  an 
NRC  adjudicatory  proceeding,  the  “need 
to  know”  determination  shall  be  made 
by  the  originator  of  the  Safeguards 
Information  upon  receipt  of  a  request  for 
access  to  the  Safeguards  Information. 
Where  the  information  is  in  the 
possession  of  the  originator  and  the 
NRC  staff,  whether  in  its  original  form 
or  incorporated  into  another  document 
or  other  matter  by  the  recipient,  the 
NRC  staff  shall  make  the  determination. 
In  the  event  of  a  dispute  regarding  the 
“need  to  know”  determination,  the 
presiding  officer  of  the  proceeding  shall 
determine  whether  the  “need  to  know” 
findings  in  §  73.2  can  be  made. 

(5)  Except  as  the  Commission  may 
otherwise  authorize,  no  person  may 
disclose  Safeguards  Information  to  any 
other  person  except  as  set  forth  in  this 
section. 

(c)  Protection  while  in  use  or  storage. 

(1)  While  in  use,  matter  containing 

Safeguards  Information  must  be  under 
the  control  of  an  individual  authorized 
access  to  Safeguards  Information.  This 
requirement  is  satisfied  if  the 
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Safeguards  Information  is  attended  by 
such  an  individual  even  though  the 
information  is  in  fact  not  constantly 
being  used.  Safeguards  Information 
within  alarm  stations,  or  rooms 
continuously  occupied  by  authorized 
individuals  need  not  be  stored  in  a 
locked  security  storage  container. 

(2)  While  unattended.  Safeguards 
Information  must  be  stored  in  a  locked 
security  storage  container.  The 
container  shall  not  identify  the  contents 
of  the  matter  contained  and  must 
preclude  access  by  individuals  not 
authorized  access  in  accordance  with 
the  provisions  of  this  section. 

Knowledge  of  lock  combinations 
protecting  Safeguards  Information  must 
be  limited  to  a  minimum  number  of 
personnel  for  operating  purposes  who 
have  a  “need  to  know”  and  are 
otherwise  authorized  access  to 
Safeguards  Information  in  accordance 
with  the  provisions  of  this  Part.  Access 
to  lock  combinations  must  be  strictly 
controlled  so  as  to  prevent  disclosure  to 
an  individual  not  authorized  access  to 
SafegUcU’ds  Information. 

(d)  Preparation  and  marking  of 
documents  or  other  matter. 

(1)  Each  document  or  other  matter 
that  contains  Safeguards  Information  as 
described  in  §  73.21(a)(l)(i)  and  this 
section  must  be  marked  to  indicate  the 
presence  of  such  information  in  a 
conspicuous  manner  on  the  top  and 
bottom  of  each  page.  The  first  page  of 
the  document  or  other  matter  must  also 
contain: 

(1)  The  name,  title,  and  organization  of 
the  individual  authorized  to  make  a 
Safeguards  Information  determination, 
and  who  has  determined  that  the 
document  or  other  matter  contains 
Safeguards  Information; 

(ii)  The  date  the  determination  was 
made;  and 

(iii)  An  indication  that  unauthorized 
disclosure  will  be  subject  to  civil  and 
criminal  sanctions . 

(2)  In  addition  to  the  markings  at  the 
top  and  bottom  of  each  page,  any 
transmittal  letters  or  memoranda  to  or 
from  the  NRC  which  do  not  in 
themselves  contain  Safeguards 
Information  shall  be  marked  to  indicate 
that  attachments  or  enclosures  contain 
Safeguards  Information  but  that  the 
transmittal  document  or  other  matter 
does  not  (i.e.,  “When  separated  from 
Safeguards  Information  enclosure{s), 
this  document  is  decontrolled  provided 
the  transmittal  document  does  not 
otherwise  warrant  protection  from 
unauthorized  disclosure”). 

(3)  Any  transmittal  document  or  other 
matter  forwarding  Safeguards 
Information  must  alert  the  recipient  that 
protected  information  is  enclosed. 


Certification  that  a  document  or  other 
matter  contains  Safeguards  Information 
must  include  the  name  and  title  of  the 
certifying  official  and  date  designated. 
Portion  marking  is  required  only  for 
correspondence  to  and  from  the  NRC 
(i.e.,  cover  letters,  but  not  attachments) 
that  contains  Safeguards  Information. 
The  portion  marking  must  be  sufficient 
to  allow  the  recipient  to  identify  and 
distinguish  those  sections  of  the 
transmittal  document  or  other 
information  containing  the  Safeguards 
Information  from  non-Safegueirds 
Information. 

(4)  Marking  of  documents  or  other 
matter  containing  or  transmitting 
Safeguards  Information  shall,  at  a 
minimum  include  the  words 
“Safeguards  Information”  to  ensure 
identification  of  protected  information 
for  the  protection  of  facilities  and 
material  covered  by  §  73.22. 

(e)  Reproduction  of  matter  containing 
Safeguards  Information.  Safeguards 
Information  may  be  reproduced  to  the 
minimum  extent  necessary  consistent 
with  need  without  permission  of  the 
originator.  Equipment  used  to  reproduce 
Safeguards  Information  must  be 
evaluated  to  ensure  that  unauthorized 
individuals  cannot  access  Safeguards 
Information  (e.g.,  unauthorized 
individuals  cannot  access  Safeguards 
Information  by  gaining  access  to 
retained  memory  or  network 
connectivity). 

(f)  External  transmission  of 
documents  and  material. 

(1)  Documents  or  other  matter 
containing  Safeguards  Information, 
when  transmitted  outside  an  authorized 
place  of  use  or  storage,  must  be 
packaged  in  two  sealed  envelopes  or 
wrappers  to  preclude  disclosure  of  the 
presence  of  protected  information.  The 
inner  envelope  or  wrapper  must  contain 
the  name  and  address  of  the  intended 
recipient  and  be  marked  on  both  sides, 
top  and  bottom,  with  the  words 
“Safeguards  Information.”  The  outer 
envelope  or  wrapper  must  be  opaque, 
addressed  to  the  intended  recipient, 
must  contain  the  address  of  the  sender, 
and  may  not  bear  any  markings  or 
indication  that  the  document  or  other 
matter  contains  Safeguards  Information. 

(2)  Safeguards  Information  may  be 
transported  by  any  commercial  delivery 
company  that  provides  service  with 
computer  tracking  features,  U.S.  first 
class,  registered,  express,  or  certified 
mail,  or  by  any  individual  authorized 
access  pursuant  to  these  requirements. 

(3)  Except  under  emergency  or 
extraordinary  conditions.  Safeguards 
Informatiou  shall  be  transmitted  outside 
an  authorized  place  of  use  or  storage 
only  by  NRC  approved  secure  electronic 


devices,  such  as  facsimiles  or  telephone 
devices,  provided  that  transmitters  and 
receivers  implement  processes  that  will 
provide  high  assurance  that  Safeguards 
Information  is  protected  before  and  after 
the  transmission  or  electronic  mail 
through  the  internet,  provided  that  the 
information  is  encrypted  by  a  method 
(Federal  Information  Processing 
Standard  [FIPS]  140-2  or  later) 
approved  by  the  appropriate  NRC 
Office;  the  information  is  produced  by 
a  self  contained  secure  automatic  data 
process  system;  and  transmitters  and 
receivers  implement  the  information 
handling  processes  that  will  provide 
high  assurance  that  Safeguards 
Information  is  protected  before  and  after 
transmission.  Physical  security  events 
required  to  be  reported  pursuant  to 
§  73.71  are  considered  to  be 
extraordinary  conditions. 

(g)  Processing  of  Safeguards 
Information  on  electronic  systems. 

(1)  Safeguards  Information  may  be 
stored,  processed  or  produced  on  a 
stand-alone  computer  (or  computer 
system)  for  processing  of  Safeguards 
Information.  “Stand-alone”  means  a 
computer  or  computer  system  to  which 
access  is  limited  to  individuals 
authorized  access  to  Safeguards 
Information.  A  stand-alone  computer  or 
computer  system  shall  not  be  physically 
or  in  any  other  way  connected  to  a 
network  accessible  by  users  who  are  not 
authorized  access  to  Safeguards 
Information. 

(2)  Each  computer  not  located  within 
an  approved  and  lockable  security 
storage  container  that  is  used  to  process 
Safeguards  Information  must  have  a 
removable  storage  medium  with  a 
bootable  operating  system.  The  bootable 
operating  system  must  be  used  to  load 
and  initialize  the  computer.  The 
removable  storage  medium  must  also 
contain  the  software  application 
programs.  Data  may  be  saved  on  either 
the  removable  storage  medium  that  is 
used  to  boot  the  operating  system,  or  on 
a  different  removable  storage  medium. 
The  removable  storage  medium  must  be 
secured  in  a  locked  security  storage 
container  when  not  in  use. 

(3)  A  mobile  device  (such  as  a  laptop 
computer)  may  also  be  used  for  the 
processing  of  Safeguards  Information 
provided  the  device  is  secured  in  a 
locked  security  storage  container  when 
not  in  use.  Other  systems  may  be  used 
if  approved  for  security  by  the 
appropriate  NRC  office. 

(4)  Any  electronic  system  that  has 
been  used  for  storage,  processing  or 
production  of  Safeguards  Information 
must  be  free  of  recoverable  Safeguards 
Information  prior  to  being  returned  to 
nonexclusive  use. 
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(h)  Removal  from  Safeguards 
Information  category.  Documents  or 
other  matter  originally  containing 
Safeguards  Information  must  be 
removed  from  the  Safeguards 
Information  category  at  such  time  as  the 
information  no  longer  meet5  the  criteria 
contained  in  this  part.  Care  must  be 
exercised  to  ensure  that  any  document 
or  other  matter  decontrolled  not 
disclose  Safeguards  Information  in  some 
other  form  or  be  combined  with  other 
unprotected  information  to  disclose 
Safeguards  Information.  The  authority 
to  determine  that  a  document  or  other 
matter  may  be  decontrolled  will  only  be 
exercised  by  the  NRC,  with  NRC 
approval,  or  in  consultation  with  the 
individual  or  organization  that  made  the 
original  determination. 

(i)  Destruction  of  matter  containing 
Safeguards  Information.  Documents  or 
other  matter  containing  Safeguards 
Information  shall  be  destroyed  when  no 
longer  needed.  The  information  can  be 
destroyed  by  burning,  shredding  or  any 
other  method  that  precludes 
reconstruction  by  means  available  to  the 
public  at  large.  Piece  sizes  no  wider 
than  one  quarter  inch  composed  of 
several  pages  or  documents  and 
thoroughly  mixed  are  considered 
completely  destroyed. 

■  46.  Section  73,23  is  added  to  read  as 
follows: 

§  73.23  Protection  of  Safeguards 
information — Modified  Handiing:  Specific 
Requirements. 

This  section  contains  specific 
requirements  for  the  protection  of 
Safeguards  Information  in  the  hands  Of 
any  person  subject  to  the  requirements 
of  §  73.21(a)(l)(ii)  and  related  to 
panoramic  and  underwater  irradiators 
that  possess  greater  than  370  TBq 
(10,000  Ci)  of  byproduct  material  in  the 
form  of  sealed  sources;  manufacturers 
and  distributors  of  items  containing 
source  material,  or  byproduct  or  special 
nuclear  material  in  greater  than  or  equal 
to  Category  2  quantities  of  concern; 
transportation  of  more  than  1000  Tbq 
(27,000  Ci)  but  less  than  or  equal  to  100 
grams  of  spent  nuclear  fuel;  research 
and  test  reactors  that  possess  special 
nuclear  material  of  moderate  strategic 
significance  or  special  nuclear  material 
of  low  strategic  significance;  and 
transportation  of  source,  byproduct,  or 
special  nuclear  material  in  greater  than 
or  equal  to  Category  1  quantities  of 
concern.  The  requirements  of  this  “ 
section  distinguish  Safeguards 
Information  requiring  modified 
handling  requirements  (SGI-M)  from 
the  specific  Safeguards  Information 
handling  requirements  applicable  to 
facilities  and  materials  needing  a  higher 


level  of  protection,  as  set  forth  in 
§73.22. 

(a)  Information  to  be  protected.  The 
types  of  information  and  documents 
that  must  be  protected  as  Safeguards  ' 
Information — Modified  Handling 
include  non-public  security-related 
requirements  such  as  protective 
measures,  interim  compensatory 
measures,  additional  security  measures, 
and  the  following,  as  applicable; 

(1)  Physical  Protection.  Information 
not  classified  as  Restricted  Data  or 
National  Security  Information  related  to 
physical  protection,  including; 

(i)  The  composite  physical  security 
plan  for  the  facility  or  site; 

(ii)  Site  specific  drawings,  diagrams, 
sketches,  or  maps  that  substantially 
represent  the  final  design  features  of  the 
physical  security  system  not  easily 
discernible  by  members  of  the  public; 

(iii)  Alarm  system  layouts  showing 
the  location  of  intrusion  detection 
devices,  alarm  assessment  equipment, 
alarm  system  wiring,  emergency  power 
sources  for  security  equipment,  and 
duress  alarms  not  easily  discernible  by 
members  of  the  public; 

(iv)  Physical  security  orders  and 
procedures  issued  by  the  licensee  for 
members  of  the  security  organization 
detailing  duress  codes,  patrol  routes  and 
schedules,  or  responses  to  security 
contingency  events; 

(v)  Site  specific  design  features  of 
plant  security  communications  systems; 

(vi)  Lock  combinations,  mechanical 
key  design,  or  passwords  integral  to  the 
physical  security  system; 

(vii)  The  composite  facility  guard 
qualification  and  training  plan/ 
measures  disclosing  features  of  the 
physical  security  system  or  response 
procedures; 

(viii)  Descriptions  of  security 
activities  which  disclose  features  of  the 
physical  security  system  or  response 
measures; 

(ix)  Information  relating  to  onsite  or 
offsite  response  forces,  including  size, 
armament  of  the  response  forces,  and 
arrival  times  of  such  forces  committed 
to  respond  to  security  contingency 
events;  and 

(x)  Engineering  and  safety  analyses, 
security-related  procedures  or  scenarios, 
and  other  information  revealing  site- 
specific  details  of  the  facility  or 
materials  if  the  unauthorized  disclosure 
of  such  analyses,  procedures,  scenarios, 
or  other  information  could  reasonably 
be  expected  to  have  a  significant 
adverse  effect  on  the  health  and  safety 
of  the  public  or  the  common  defense 
and  security  by  significantly  increasing 
the  likelihood  of  theft,  diversion,  or 
sabotage  of  source,  byproduct.  Or  special 
nuclear  material. 


(2)  Physical  protection  in  transit. 
Information  not  classified  as  Restricted 
Data  or  National  Security  Information 
related  to  the  physical  protection  of 
shipments  of  more  than  1000  Tbq 
(27,000  Ci)  but  less  than  or  equal  to  100 
grams  of  spent  nuclear  fuel,  source 
material  and  byproduct  material  in 
Category  1  quantities  of  concern,  and 
special  nuclear  material  in  less  than  a 
formula  quantity  (except  for  those 
materials  covered  under  §  73.22), 
including: 

(i)  Information  regarding 
transportation  security  measures, 
including  physical  security  plans  and 
p’rocedures,  immobilization  devices, 
and  escort  requirements,  more  detailed 
than  NRC  regulations; 

(ii)  Scheduling  and  itinerary 
information  for  shipments  (scheduling 
and  itinerary  information  for  shipments 
that  are  inherently  self-disclosing,  such 
as  a  shipment  that  created  extensive 
news  coverage  or  an  announcement  by 

a  public  official  confirming  receipt,  may 
be  decontrolled  after  shipment 
departure).  Scheduling  and  itinerary 
information  for  shipments  that  are  not 
inherently  self-disclosing  may  be 
decontrolled  2  days  after  the  shipment 
is  cojnpleted.  Scheduling  and  itinerary 
information  used  for  the  purpose  of 
preplanning,  coordination,  and  advance 
notification  may  be  shared  with  others 
on  a  “need  to  know”  basis  and  need  not 
be  designated  as  Safeguards 
Information-Modified  Handling); 

(iii)  Arrangements  with  and 
capabilities  of  local  police  response 
forces,  and  locations  of  safe  havens 
identified  along  the  transportation 
route; 

(iv)  Details  of  alarm  and 
communication  systems, 
communication  procedures,  and  duress 
codes; 

(v)  Procedures  for  response  to  security 
contingency  events;  and 

(vi)  Engineering  or  safety  analyses, 
security-related  procedures  or  scenarios 
and  other  information  related  to  the 
protection  of  the  transported  material  if 
the  unauthorized  disclosure  of  such 
analyses,  procedures,  scenarios,  or  other 
information  could  reasonably  be 
expected  to  have  a  significant  adverse 
effect  on  the  health  and  safety  of  the 
public  or  the  common  defense  and 
security  by  significantly  increasing  the 
likelihnod  of  theft,  diversion,  or 
sabotage  of  source,  byproduct,  or  special 
nuclear  material. 

(3)  Inspections,  audits  and 
evaluations.  Information  not  classified 
as  National  Security  Information  or 
Restricted  Data  pertaining  to  safeguards 
and  security  inspections  and  reports, 
including: 
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(i)  Portions  of  inspection  reports, 
evaluations,  audits,  or  investigations 
that  contain  details  of  a  licensee’s  or 
applicant’s  physical  security  system  or 
that  disclose  uncorrected  defects, 
weaknesses,  or  vulnerabilities  in  the 
system.  Disclosure  of  corrected  defects, 
weaknesses,  or  vulnerabilities  is  subject 
to  an  assessment  taking  into  account 
such  factors  as  trending  analyses  and 
the  impacts  of  disclosure  on  licensees 
having  similar  physical  security 
systems;  and 

(ii)  Reports  of  investigations 
containing  general  information  may  be 
released  after  the  corrective  actions  have 
been  completed,  unless  withheld 
pursuant  to  other  authorities,  e.g.,  the 
Freedom  of  Information  Act  (5  U.S.C. 
552). 

(4)  Correspondence.  Portions  of 
correspondence  insofar  as  they  contain 
Safeguards  Information  designated  as 
Safeguards  Information-Modified 
Handling,  as  set  forth  in  paragraphs 

(a)(1)  through  (a)(3)  of  this  section. 

(5)  Other  information  within  the 
scope  of  Section  147  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  that 
the  Commission  determines  by  order  or 
regulation  could  reasonably  be  expected 
to  have  a  significant  adverse  effect  qn 
the  health  and  safety  of  the  public  or  the 
common  defense  and  security  by 
significantly  increasing  the  likelihood  of 
theft,  diversion,  or  sabotage  of  source, 
byproduct,  or  special  nuclear  material 
or  a  facility. 

(b)  Conditions  for  access. 

(1)  Except  as  the  Commission  may 
otherwise  authorize,  no  person  may 
have  access  to  Safeguards  Information 
designated  as  Safeguards  Information- 
Modified  Handling  unless  the  person 
has  an  established  “need  to  know”  for 
the  information  and  has  undergone  a 
Federal  Bureau  of  Investigation  criminal 
history  records  check  using  the 
procedures  set  forth  in  §  73.57. 

(2)  In  addition,  a  person  to  be  granted 
access  to  Safeguards  Information  must 
be  trustworthy  and  reliable,  based  on  a 
background  check  or  other  means 
approved  by  the  Commission. 

(3)  The  categories  of  individuals 
specified  in  10  CFR  73.59  are  exempt 
from  the  criminal  history  records  check 
and  background  check  requirements  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section  by  virtue  of  their  occupational 
status: 

(4)  For  persons  participating  in  an 
NRC  adjudicatory  proceeding,  the  “need 
to  know”  determination  shall  be  made 
by  the  originator  of  the  Safeguards 
Information  designated  as  Safeguards 
Information-Modified  Handling  upon 
receipt  of  a  request  for  access  to  the 
Safeguards  Information  designated  as 


Safegucu-ds  Information-Modified 
Handling.  Where  the  information  is  in 
the  possession  of  the  originator  and  the 
NRC  staff,  whether  in  its  original  form 
or  incorporated  into  another  document 
or  other  matter  by  the  recipient,  the 
NRC  staff  shall  make  the  determination. 
In  the  event  of  a  dispute  regarding  the 
“need  to  know”  determination,  the 
presiding  officer  of  the  proceeding  shall 
determine  whether  the  “need  to  know” 
findings  in  §  73.2  can  be  made. 

(5)  Except  as  the  Commission  may 
otherwise  authorize,  no  person  may 
disclose  Safeguards  Information 
designated  as  Safeguards  Information- 
Modified  Handling  to  any  other  person 
except  as  set  forth  in  this  section. 

(c)  Protection  while  in  use  dr  storage. 

(1)  While  in  use,  matter  containing 
Safeguards  Information  designated  as 
Safeguards  Information-Modified 
Handling  must  be  under  the  control  of 
an  individual  authorized  access  to  such 
information.  This  requirement  is 
satisfied  if  the  Safeguards  Information 
designated  as  Safeguards  Information- 
Modified  Handling  is  attended  by  such 
an  individual  even  though  the 
information  is  in  fact  not  constantly 
being  used.  Safeguards  Information 
designated  as  Safeguards  Information- 
Modified  Handling  within  alarm 
stations,  or  rooms  continuously 
occupied  by  authorized  individuals, 
need  not  be  locked  in  a  file  drawer  or 
cabinet. 

(2)  While  unattended.  Safeguards 
Information  designated  as  Safeguards 
Information-Modified  Handling  must  be 
stored  in  a  locked  file  drawer  or  cabinet. 
The  container  shall  not  identify  the 
contents  of  the  matter  contained  and 
must  preclude  access  by  individuals  not 
authorized  access  in  accordance  with 
the  provisions  of  this  section. 
Knowledge  of  lock  combinations  or 
access  to  keys  protecting  Safeguards 
Information  designated  as  Safeguards 
Information-Modified  Handling  must  be 
limited  to  a  minimum  number  of 
personnel  for  operating  purposes  who 
have  a  “need  to  know”  and  are 
otherwise  authorized  access  to 
Safeguards  Information  in  accordance 
with  the  provisions  of  this  Part.  Access 
to  lock  combinations  must  be  strictly 
controlled  so  as  to  prevent  disclosure  to 
an  individual  not  authorized  access  to 
Safeguards  Information  designated  as 
Safeguards  Information-Modified 
Handling. 

(d)  Preparation  and  marking  of 
documents  or  other  matter. 

(1)  Each  document  or  other  matter 
that  contains  Safeguards  Information 
designated  as  Safeguards  Information- 
Modified  Handling  as  described  in 
§  73.23(a)  and  in  this  section  must  be 


marked  to  indicate  the  presence  of 
Safeguards  Information  with  modified 
handling  requirements  in  a  conspicuous 
manner  on  the  top  and  bottom  of  each 
page.  The  first  page  of  the  document  or 
other  matter  must  also  contain; 

(1)  The  name,  title,  arid  organization  of 
the  individual  authorized  to  make  a 
“Safeguards  Information  designated  as 
Safeguards  Information-Modified 
Handling”  determination,  and  who  has 
determined  that  the  document  or  other 
matter  contains  Safeguards  Information 
designated  as  Safeguards  Information- 
Modified  Handling; 

(ii)  The  date  the  determination  was 
made;  and 

(iii)  An  indication  that  unauthorized 
disclosure  will  be  subject  to  civil  and 
criminal  sanctions. 

(2)  In  addition  to  the  markings  at  the 
top  and  bottom  of  each  page,  any 
transmittal  letters  or  memoranda  to  or 
from  the  NRC  which  do  not  in 
themselves  contain  Safeguards 
Information  designated  as  Safeguards 
Information-Modified  Handling  shall  be 
marked  to  indicate  that  attachments  or 
enclosures  contain  Safeguards 
Information  designated  as  Safeguards 
Information-Modified  Handling  but  that 
the  transmittal  document  does  not  (i.e., 
“When  separated  from  Safeguards 
Information  designated  as  Safeguards 
Information-Modified  Handling 
enclosure(s),  this  document  is 
decontrolled  provided  the  transmittal 
document  does  not  otherwise  warrant 
protection  from  unauthorized 
disclosure”). 

(3)  Any  transmittal  document  or  other 
matter  forwarding  Safeguards 
Information  designated  as  Safeguards 
Information-Modified  Handling  must 
alert  the  recipient  that  protected 
information  is  enclosed.  Certification 
that  a  document  or  other  matter 
contains  Safeguards  Information 
designated  as  Safeguards  Information- 
Modified  Handling  must  include  the 
name  and  title  of  the  certifying  official 
and  date  designated.  Portion  marking  is 
required  only  for  correspondence  to  and 
from  the  NRC  (i.e.,  cover  letters,  but  not 
attachments)  that  contains  Safeguards 
Information  designated  as  Safeguards 
Information-Modified  Handling.  The 
portion  marking  must  be  sufficient  to 
allow  the  recipient  to  identify  and 
distinguish  those  sections  of  the 
transmittal  document  or  other 
information  containing  the  Safeguards 
Information  from  non-Safeguards 
Information. 

(4)  Marking  of  documents  or  other 
matter  containing  or  transmitting 
Safeguards  Information  with  modified 
handling  requirements  shall,  at  a 
minimum  include  the  words 
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“Safeguards  Information-Modified 
Handling”  to -ensure  identification  of 
protected  information  for  the  protection 
of  facilities  and  material  covered  by 
§73.23. 

(e)  Reproduction  of  matter  containing 
Safeguards  Information  designated  as 
Safeguards  Information-Modified 
Handling.  Safeguards  Information 
designated  as  Safeguards  Information- 
Modified  Handling  may  be  reproduced 
to  the  minimum  extent  necessary, 
consistent  with  need,  without 
permission  of  the  originator.  Equipment 
used  to  reproduce  Safeguards 
Information  designated  as  Safeguards 
Information-Modified  Handling  must  be 
evaluated  to  ensure  that  unauthorized 
individuals  cannot  access  the 
information  (e.g.  ,  unauthorized 
individuals  cannot  access  Safeguards 
Information  by  gaining  access  to 
retained  memory  or  network 
connectivity). 

(f)  External  transmission  of 
documents  and  material. 

(1)  Documents  or  other  matter 
containing  Safeguards  Information 
designated  as  Safeguards  Information- 
Modified  Handling,  when  transmitted 
outside  an  authorized  place  of  use  or 
storage,  must  be  packaged  in  two  sealed 
envelopes  or  wrappers  to  preclude 
disclosure  of  the  presence  of  protected 
information.  The  inner  envelope  or 
wrapper  must  contain  the  name  and 
address  of  the  intended  recipient  and  be 
marked  on  both  sides,  top  and  bottom, 
with  the  words  “Safeguards 
Information-Modified  Handling.”  The 
outer  envelope  or  wrapper  must  be 
opaque,  addressed  to  Ae  intended 
recipient,  must  contain  the  address  of 
the  sender,  and  may  not  bear  any 
markings  or  indication  that  the 
document  contains  Safeguards 
Information  designated  as  Safeguards 
Information-Modified  Handling. 

(2)  Safeguards  Information  designated 
Safeguards  Information-Modified 
Handling  may  be  transported  by  any 
commercial  delivery  company  that 
provides  service  with  computer  tracking 
features,  U.S.  first  class,  registered, 
express,  or  certified  mail,  or  by  any 
individual  authorized  access  pursuant 
to  these  requirements. 

(3)  Except  under  emergency  or 
extraordinary  conditions.  Safeguards 
Information  designated  as  Safeguards 
Information-Modified  Handling  must  be 
transmitted  electronically  only  by 
protected  telecommunications  circuits 
(including  facsimile)  or  encryption  by  a 
method  (Federal  Information  Processing 
Standard  [FIPS]  140-2  or  later) 
approved  by  the  appropriate  NRC  office. 
For  the  purpose  of  this  section, 
emergency  or  extraordinary  conditions 


are  defined  as  any  circumstances  that 
require  immediate  communications  in 
order  to  report,  summon  assistance  for, 
or  respond  to  a  security  contingency 
event  or  an  event  that  has  potential 
security  significance.  Physical  security 
events  required  to  be  reported  pursuant 
to  §  73.71  are  considered  to  be 
extraordinary  conditions. 

(g)  Processing  of  Safeguards 
Information-Modified  Handling  on 
electronic  systems. 

(1)  Safeguards  Information  designated 
for  modified  handling  may  be  stored, 
processed  or  produced  on  a  computer  or 
computer  system,  provided  that  the 
system  is  assigned  to  the  licensee’s  or 
contractor’s  facility.  Safeguards 
Information  designated  as  Safeguards 
Information-Modified  Handling  files 
must  be  protected,  either  by  a  password 
or  encryption,  to  prevent  unauthorized 
individuals  from  gaining  access.  Word 
processors  such  as  typewriters  are  not 
subject  to  these  requirements  as  long  as 
they  do  not  transmit  information  off¬ 
site.  Note:  if  Safeguards  Information 
designated  as  Safeguards  Information- 
Modified  Handling  is  produced  on  a 
typewriter,  the  ribbon  must  be  properly 
marked  and  be  removed  and  stored  in 
the  same  manner  as  other  Safeguards 
Information  designated  as  Safeguards 
Information-Modified  Handling. 

(2)  Safeguards  Information  designated 
as  Safeguards  Information-Modified 
Handling  files  may  te  transmitted  over 
a  network  if  the  file  is  encrypted.  In 
such  cases,  the  licensee  will  select  a 
commercially  available  encryption 
system  that  the  National  Institute  of 
Standards  and  Technology  (NIST)  has 
validated  as  conforming  to  Federal 
Information  Processing  Standards  (FIPS) 
140-2  or  later.  Safeguards  Information 
designated  as  Safeguards  Information- 
Modified  Handling  files  shall  be 
properly  labeled  to  indicate  the 
presence  of  Safeguards  Information  with 
modified  handling  requirements  and 
saved  to  removable  matter  and  stored  in 
a  locked  file  drawer  or  cabinet. 

(3)  A  mobile  device  (such  as  a  laptop 
computer)  may  also  be  used  for  the 
processing  of  Safeguards  Information 
designated  as  Safeguards  Information- 
Modified  Handling  provided  the  device 
is  secured  in  an  appropriate  locked 
Storage  container  when  not  in  use.  Other 
systems  may  be  used  if  approved  for 
security  by  the  appropriate  NRC  office. 

(4)  Any  electronic  system  that  has 
been  used  for  storage,  processing  or 
production  of  Safeguards  Information 
must  be  free  of  recoverable  Safeguards 
Information  designated  as  Safeguards 
Information-Modified  Handling  prior  to 
being  returned  to  nonexclusive  use. 


(h)  Removal  from  Safeguards 
Information-Modified  Handling 
category.  Documents  or  other  matter 
originally  containing  Safeguards 
Information  designated  as  Safeguards 
Information-Modified  Haindling  must  be 
removed  fi-om  the  Safeguards 
Information  category  at  such  time  as  the 
information  no  longer  meets  the  criteria 
contained  in  this  Part.  Care  must  be 
exercised  to  ensure  that  any  document 
or  other  matter  decontrolled  shall  not 
disclose  Safeguards  Information  in  some 
other  form  or  be  combined  with  other 
unprotected  information  to  disclose 
Safeguards  Information.  The  authority 
to  determine  that  a  document  or  other 
matter  may  be  decontrolled  will  only  be 
exercised  by  the  NRC,  with  NRC 
approval,  or  in  consultation  with  the 
individual  or  organization  that  made  the 
original  determination. 

(i)  Destruction  of  matter  containing 
Safeguards  Information  designated  as 
Safeguards  Information-Modified 
Handling.  Documents  or  Other  matter 
containing  Safeguards  Information  shall 
be  destroyed  when  no  longer  needed. 
The  information  can  be  destroyed  by 
burning,  shredding,  or  any  other  method 
that  precludes  reconstruction  by  ipeans 
available  to  the  public  at  large.  Piece 
sizes  no  wider  than  one  quarter  inch 
composed  of  several  pages  or 
documents  and  thoroughly  mixed  are 
considered  completely  destroyed. 

■  47.  In  §  73.37,  paragraphs  (f)(2)(iv), 
Cf)(3)(iii)  and  (iv),  and  (g)  are  revised  as 
follows: 

§  73.37  Requirement  for  the  physical 
protection  of  irradiated  reactor  fuel  in 
transit. 

***** 

(f)*  *  * 

(2)  *  *  * 

(iv)  A  statement  that  the  information 
described  below  in  §  73.37(f)(3)  is 
required  by  NRC  regulations  to  be 
protected  in  accordance  with  the 
requirements  of  §§  73.21  and  73.22. 

(^3)*  *  *  . 

(iii)  For  the  case  of  a  single  shipment 
whose  schedule  is  not  related  to  the 
schedule  of  any  subsequent  shipment,  a 
statement  that  schedule  information 
must  be  protected  in  accordance  with 
the  provisions  of  §§  73.21  and  73.22 
until  at  least  10  days  after  the  shipment 
has  entered  or  originated  within  the 
state. 

(iv)  For  the  case  of  a  shipment  in  a 
series  of  shipments  whose  schedules  are 
related,  a  statement  that  schedule 
information  must  be  protected  in 
accordance  with  the  provisions  of 

§§  73.21  and  73.22  until  10  days  after 
the  last  shipment  in  the  series  has 
entered  or  originated  within  the  state 
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and  an  estimate  of  the  date  on  which  the 
last  shipment  in  the  series  will  enter  or 
originate  within  the  state. 
***** 

(g)  State  officials,  state  employees, 
and  other  individuals,  whether  or  not 
licensees  of  the  Commission,  who 
receive  schedule  information  of  the  kind 
specified  in  §  73.37(f)(3)  shall  protect 
that  information  against  unauthorized 
disclosure  as  specified  in  §§  73.21  and 
73.22. 

■  48.  In  §  73.57  the  section  heading  and 
paragraphs  (a)(1)  and  (2)  and  (b)(2)(i) 
and  (ii)  are  revised  and  paragraph  (e)(3) 
is  added  to  read  as  follows; 

§  73.57  Requirements  for  criminal  history 
records  checks  of  individuals  granted 
unescorted  access  to  a  nuclear  power 
facility  or  access  to  Safeguards 
Information. 

(a)  General.  (1)  Each  licensee  who  is 
authorized  to  operate  a  nuclear  power 
reactor  under  part  50  of  this  chapter,  or 
to  engage  in  an  activity  subject  to 
regulation  by  the  Commission  shall 
comply  with  the  requirements  of  this 
section. 

(2)  Each  applicant  for  a  license  to 
operate  a  nuclear  power  reactor  under 
part  5(T  of  this  chapter  or  to  engage  in 
an  activity  subject  to  regulation  by  the 
Commission,  as  well  as  each  entity  who 
has  provided  written  notice  to  the 
Commission  of  intent  to  file  an 
application  for  licensing,  certification, 
permitting,  or  approval  of  a  product 
subject  to  regulation  by  the  Commission 
shall  submit  fingerprints  for  those 
individuals  who  will  have  access  to 
Safeguards  Information. 
***** 

(b)  *  *  * 

(2)  *  *  * 

■  (i)  For  unescorted  access  to  the 
nuclear  power  facility  (but  must  adhere 
to  pravisions  contained  in  §§  73.21  and 
73.22);  NRC  employees  and  NRC 
contractors  on  official  agency  business; 
individuals  responding  to  a  site 
emergency  in  accordance  with  the 
provisions  of  §  73.55(a);  a  representative 
of  the  International  Atomic  Energy 
Agency  (IAEA)  engaged  in  activities 
associated  with  the  U.S./IAEA 
Safeguards  Agreement  at  designated 


facilities  who  has  been  certified  by  the 
NRC;  law  enforcement  personnel  acting 
in  an  official  capacity;  State  or  local 
government  employees  who  have  had 
equivalent  reviews  of  FBI  criminal 
history  data;  and  individuals  employed 
at  a  facility  who  possess  “Q”  or  “L” 
clearances  or  possess  another  active 
government  granted  security  clearance, 
i.e..  Top  Secret,  Secret,  or  Confidential; 

(ii)  For  access  to  Safeguards 
Information  only  but  must  adhere  to 
provisions  contained  in  §§  73.21,  73.22, 
and  73.23;  the  categories  of  individuals 
specified  in  10  CFR  73.59. 
***** 

(e)  *  *  * 

(3)  In  addition  to  the  right  to  obtain 
records  from  the  FBI  in  paragraph  (e)(1) 
of  this  section  and  the  right  to  initiate 
challenge  procedures  in  paragraph  (e)(2) 
of  this  section,  an  individual 
participating  in  an  NRC  adjudication 
and  seeking  to  obtain  Safeguards 
Information  for  use  in  that  adjudication 
may  appeal  a  final  adverse 
determination  by  the  NRC  Office  of 
Administration  to  the  presiding  officer 
of  the  proceeding.  The  request  may  also 
seek  to  have  the  Chief  Administrative 
Judge  designate  an  officer  other  than  the 
presiding  officer  of  the  proceeding  to 
review  the  adverse  determination. 
***** 

■  49.  Section  73.59  is  revised  to  read  as 
follows; 

§  73.59.  Relief  from  fingerprinting, 
identification  and  criminal  history  records 
checks  and  other  elements  of  background 
checks  for  designated  categories  of 
individuals. 

Fingerprinting,  and  the  identification 
and  criminal  history  records  checks 
required  by  section  149  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
other  elements  of  background  checks  are 
not  required  for  the  following 
individuals  prior  to  granting  access  to 
Safeguards  Information,  including 
Safeguards  Information  designated  as 
Safeguards  Information-Modified 
Handling  as  defined  in  10  CFR  73.2; 

(a)  An  employee  of  the  Commission  or 
the  Executive  Branch  of  the  United 
States  government  who  has  undergone 
fingerprinting  for  a  prior  U.S. 


government  criminal  history  records 
check; 

(b)  A  member  of  Congress; 

(c)  An  employee  of  a  member  of 
Congress  or  Congressional  committee 
who  has  undergone  fingerprinting  for  a 
prior  U.S.  government  criminal  history 
records  check; 

(d)  The  Comptroller  General  or  an 
employee  of  the  Government 
Accountability  Office  who  has 
undergone  fingerprinting  for  a  prior  U.S.. 
Government  criminal  history  records 
check; 

(e)  The  Governor  of  a  State  or  his  or 
her  designated  State  employee 
representative; 

(f)  A  representative  of  a  foreign 
government  organization  that  is 
involved  in  planning  for,  or  responding 
to,  nuclear  or  radiological  emergencies 
or  security  incidents  who  the 
Gommission  approves  for  access  to 
Safeguards  Information,  including 
Safeguards  Information  designated  as 
Safeguards  Information — Modified 
Handling; 

(g)  Federal,  State,  or  local  law 
enforcement  personnel; 

(h)  State  Radiation  Gontrol  Program 
Directors  and  State  Homeland  Security 
Advisors  or  their  designated  State 
employee  representatives; 

(i)  Agreement  State  employees 
conducting  security  inspections  on 
behalf  of  the  NRC  pursuant  to  an 
agreement  executed  under  section  274. i. 
of  the  Atomic  Energy  Act  of  1954,  as 
amended; 

(j)  Representatives  of  the  International 
Atomic  Energy  Agency  (IAEA)  engaged 
in  activities  associated  with  the  U.S./ 
IAEA  Safeguards  Agreement  who  have 
been  certified  by  the  NRC; 

(k)  Any  agent,  contractor,  or 
consultant  of  the  aforementioned 
persons  vyho  has  undergone  equivalent 
criminal  history  records  and 
background  checks  to  those  required  by 
10  CFR  73.22(b)  or  73.23(b). 

■  50.  A  new  Appendix  I  to  part  73  is 
added  to  read  as  follows; 

APPENDIX  I  TO  PART  73— 
CATEGORY  1  AND  2  RADIOACTIVE 
MATERIALS 


Table  1-1— Quantities  of  Concern  Threshold  Limits 


I 

Radionuclides 

Category  1 

Category  2 

Terabecquerels 

(fl 

.®  s- 

Terabecquerels 

Curies 

(TBq)(Ci)i 

1 

Americium-241  . 

6  X  10’ . 

1.6  X  103  . 

6  X 10-1  . 

1.6x101 

Americium-241 /Be . . . 

6x  101  . 

1.6  X  103  . 

6  X  10-1  . 

1.6  X  101 

Californium-252  . 

2  X  101  . 

5.4  X  103  . 

2  X  10-1  . 

5.4 

Curium-244  . . . 

5  X  101  . . 

1.4  X  103  . 

5  X  10-1  . 

1.4  X  101 

Cobalt-60 . 

3x  101  . 

8.1  X  102  . 

3  X  10-1  . 

8.1 

I 
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Table  1-1— Quantities  of  Concern  Threshold  Limits— Continued 


Category  1  !  Category  2 


Radionuclides 

1 

Terabecquerels  ■ 

Curies  1 

(TBq)(Ci)’ 

Terabecquerels  ; 

Curies 

(TBq)(Ci)’ 

Cesium- 137 . 

1  X  102  . . 

2.7  X  103  . 

1  . 

2.7  X  10’ 

Gadolinium-153 . 

1  X  103  . 

2.7  X  lO-*  . 

1  X  10’ . 

2.7  X  102 

Iridium-192  . . . 

8x10’  ...: . 

2.2  X  103  . 

8  X 10-’  . 

2.2  X  10’ 

Promethium-147 . 

4  X  1(1» . 

1.1  X  106  . 

4  X  102 . 

1.1  X  W 

Plutonium-238  . 

6  X  10’  . 

1.6  X  103  . 

6  X  10-’  . 

1.6  X  10’ 

Plutonium-239/Be . 

6  X  10’  . • 

1.6  X  103  . 

6  X  10-’  . 

1.6  X  10’ 

Radium-226 . . 

4  X  10’  . 

1.1  X  103  . 

4  X  10-’  . 

1.1  X  10’ 

Selenium-75 . ; . 

2  X  102 . 

5.4  X  103  . 

2  . 

5.4  X  10’ 

Strontium-90  (Y-90)  . 

1  X  103  . 

2.7  X  10^  . 

1  X  10’  . 

2.7  X  102 

Thulium-170  . 

2  X  lO-*’ . 

5.4  X  105  . 

2x  102 . 

!  5.4  X  103 

Ytterbium-169 . 

3x102 . 

8.1  X  103  . 

3  . ; . 

1  8.1  X  10’ 

^The  regulatory,  standard  values  are  given  in  TBq.  Curie  (Ci)  values  are  provided  for  practical  usefulness  only  and  are  rounded  after 
conversion. 


Calculations  Concerning  Multiple 
Sources  or.  Multiple  Radionuclides 

The  “sum  of  fractions”  methodology 
for  evaluating  combinations  of  multiple 
sources  or  multiple  radionuclides,  is  to 
be  used  in  determining  whether  a 
facility  or  activity  meets  or  exceeds  the 
threshold  limits  and  is  thus  subject  to 
the  physical  and/or  information  security 
requirements  of  this  part. 

I.  If  multiple  sources  and/or  multiple 
radionuclides  are  present  in  a  facility  or 
activity,  the  sum  of  the  fractions  of  the 
activity  of  each  of  the  radionuclides 
must  be  determined  to  verify  the  facility 
or  activity  is  less  than  the  Category  1  or 
2  limits  of  Table  1,  as  appropriate. 
Otherwise,  if  the  calculated  sum  of  the. 
fractions  ratio,  using  the  following 
equation,  is  greater  than  or  equal  to  1.0, 
then  the  facility  or  activity  meets  or 
exceeds  the  threshold  limits  of  Table  1 
and  the  applicable  physical  and/or 
information  security  provisions  of  this 
part  apply. 

II.  Use  the  equation  below  to  calculate 
the  sum  of  the  fractions  ratio  by 
inserting  the  actual  activity  of  the 
applicable  radionuclides  from  Table  1 
or  of  the  individual  sources  (of  the  same 
radionuclides  from  Table  1)  in  the 
numerator  of  the  equation  and  the 
corresponding  threshold  activity  limit 
from  Table  1  in  the  denominator  of  the 
equation.  Sum  of  the  fraction 
calculations  must  be  performed  in 
metric  values  (i.e.,  TBq)  and  the 
numerator  and  denominator  values 
must  be  in  the  same  units. 

Ri  =  activity  for  radionuclides  or  source 
number  1 

R2  =  activity  for  radionuclides  or  source 
number  2 

Rn  =  activity  for  radionuclides  or  source 
number  n 

ARi  =  activity  limit  for  radionuclides  or 
source  number  1 


AR2  =  activity  limit  for  radionuclides  or 
source  number  2 

ARn  =  activity  limit  for  radionuclides  or 
source  number  n 


R.  R,  R. 

•  +  — ^  +  - 


AR,  AR,  AR„ 


>1.0 


PART  76— CERTIFICATION  OF 
GASEOUS  DIFFUSION  PLANTS 

■  51.  The  authority  citation  for  part  76 
is  revised  to  read  as  follows; 

Authority:  Secs.  161,  68  Stat.  948,  as 
amended,  secs.  1312, 1701,  as  amended,  106 
Stat.  2932,  2951,  2952,  2953,  110  Stat.  1321- 
349  (42  U.S.C.  2201,  2297b-ll,  22971):  secs. 
201,  as  amended,  204,  206,  88  Stat.  1244, 
1245,  1246  (42  U.S.C. 5841,  5842,  5845, 
5846).  Sec.  234(a),  83  Stat.  444,  as  amended 
by  Pub.  L.  104-134,  110  Stat.  1321,  1321-349 
(42  U.S.C.  2243(a));  sec.  1704, 112  Stat.  2750 
(44  U.S.C.  3504  note);  Energy  Policy  Act  of 
2005,  Pub  L.  No.  109-58,  119  Stat.  549 
(2005).  Sec.  76.7  also  issued  under  Pub.  L. 
95-601,  sec.  10,  92  Stat.  2951  (42  U.S.C. 
5851).  Sec.  76.22  is  also  issued  under  sec. 
193(f),  as  amended,  104  Stat.  2835,  as 
amended  by  Pub.  L.  104-134, 110  Stat.  1321, 
1321-349  (42  U.S.C.  2243(f)).  Sec.  76.35(j) 
also  issued  under  sec.  122,  68  Stat.  939  (42 
U.S.C.  2152). 

■  52.  In  §  76.113,  paragraph  (c)  is 
revised  to  read  as  follows; 


■  53.  In  §  76.115,  paragraph  (d)  is  added 
to  read  as  follows: 

§  76.1 1 5  Special  nuclear  material  of 
moderate  strategic  significance — Category 
II. 

***** 

(d)  The  requirements  for  the 
protection  of  Safeguards  Information 
pertaining  to  special  nuclear  material  of 
moderate  strategic  significance — 
Category  II  are  contained  in  §§  73.21 
and  73.22  of  this  chapter.  Information 
designated  by  the  U.S.  Department  of 
Energy  (DOE)  as  Unclassified  Controlled 
Nuclear  Information  must  be  protected 
in  accordance  with  DOE  requirements. 

■  54.  In  §  76.117,  paragraph  (c)  is  added 
to  read  as  follows: 

§76.117  Special  nuclear  material  of  low 
strategic  significance — Category  III. 
***** 

(c)  The  requirements  for  the 
protection  of  Safeguards  Information 
pertaining  to  special  nuclear  material  of 
low  strategic  significance — Category  III 
are  contained  in  §§  73.21  and  73.22  of 
this  chapter.  Information  designated  by 
the  U.S.  Department  of  Energy  (DOE)  as 
Unclassified  Controlled  Nuclear 
Information  must  be  protected  in 
accordance  with  DOE  requirements. 


§  76.1 1 3  Formula  quantities  of  strategic 
special  nuclear  material — Category  I. 
***** 

(c)  The  requirements  for  the 
protection  of  Safeguards  Information 
pertaining  to  formula  quantities  of 
strategic  special  nuclear  material 
(Category  I)  are  contained  in  §§  73.21 
and  73.22  of  this  chapter.  Information 
designated  by  the  U.S.  Department  of 
Energy  (DOE)  as  Unclassified  Controlled 
Nuclear  Information  must  be  protected 
in  accordance  with  DOE  requirements. 
***** 


PART  150— EXEMPTIONS  AND 
CONTINUED  REGULATORY 
AUTHORITY  IN  AGREEMENT  STATES 
AND  IN  OFFSHORE  WATERS  UNDER 
SECTION  274 

■  55.  The  authority  citation  for  part  150 
is  revised  to  read  as  follows: 

Authority:  Sec.  161,  68  Stat.  948,  as 
amended,  sec.  274,  73  Stat.  688  (42  U.S.C. 
2201,  2021);  sec.  201,  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841);  sec.  1704,  112 
Stat.  2750  (44  U.S.C.  3504  note);  Energy 
Policy  Act  of  2005,  Pub.  L.  No.  109-58,  119 
Stat.  594  (2005). 
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Sections  150.3, 150.15, 150.15a,  150.31, 
150.32  also  issued  under  secs.  lle(2),  81,  68 
Stat.  923,  935,  as  amended,  secs.  83,  84,  92 
Stat.  3033,  3039  (42  U.S.C.  2014e(2),  2111, 
2113,  2114).  Section  150.14  also  issued  under 
sec.  53,  68  Stat.  930,  as  amended  (42  U.S.C. 
2073). 

Section  150.15  also  issued  under  secs.  135, 
141,  Pub.  L.  97-425,  96  Stat.  2232,  2241  (42 
U.S.C.  10155,  10161).  Section  150.17a  also 
issued  under  sec.  122,  68  Stat.  939  (42  U.S.C. 


2152).  Section  ! 50.30  also  issued  under  sec. 
234,  83  Stat.  444  (42  U.S.C.  2282). 

■  56.  In  §  150.15,  paragraph  {a)(9)  is 
added  to  read  as  follows: 

§  1 50.1 5  Persons  not  exempt. 

(a)  *  *  * 

(9)  The  requirements  for  the 
protection  of  Safeguards  Information  in 


§  73.21  and  the  requirements  in  §  73.22 
or  §  73.23  of  this  chapter,  as  applicable. 
***** 

Dated  at  Rockville,  Maryland  this  14th  day 
of  October  2008. 

For  the  Nuclear  Regulatory  Commission. 
Annette  L.  Vietti-Cook, 

Secretary  of  the  Commission. 

[FR  Doc.  E8-24904  Filed  10-23-08;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  205 

[Docket  No.  AMS-TM-06-0198;  TM-05-14] 
RIN  0581-AC57 

National  Organic  Program  (NOP) — 
Access  to  Pasture  (Livestock) 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  livestock  and  related  provisions 
of  the  NOP.  Comments  have  been 
received  from  consumers,  producers, 
certifying  agents,  trade  associations, 
retailers,  organic  associations,  animal 
welfare  org^izations,  consumer  groups, 
and  various  industry  groups  seeking 
greater  detail  on  the  role  of  pasture  in 
organic  livestock  production.  Also  since 
implementation  of  the  NOP  in  2002,  the 
National  Organic  Standards  Board 
(NOSB)  has  made  several 
recommendations  regarding  the  role  of 
pasture.  As  a  result  of  comments, 
complaints,  and  noncompliances,  we 
are  proposing  amendments  to  the 
livestock  provisions  of  the  NOP.  This 
proposed  rule  provides  greater  detail  for 
selected  provisions  of  the  existing 
livestock  regulations,  especially  as  they 
relate  to  pasture  and  ruminant  animals. 
By  specifying  in  greater  detail  that 
producers  are  to  provide  ruminants  with 
pasture,  recognize  pasture  as  a  crop,  and 
incorporate  pasture  into  their  organic 
system  plan,  producers  will  have  better 
records  and  tools  for  managing  pasture 
and  demonstrating  compliance  with  the 
livestock  regulations.  Certifying  agents 
will  have  better  tools  for  measuring 
compliance  with  the  livestock 
regulations.  Consumers  will  have  better 
assurances  that  the  organic  label  is 
applied  in  ways  that  meet  their 
expectations  that  ruminant  livestock 
animals  graze  pastures  dining  the 
growing  season.  This  proposed  rule 
would  also  clarify  the  replacement 
animal  provision  for  dairy  animals. 
DATES:  Comments  must  be  received  by 
December  23,  2008. 

Comments  on  the  information 
collection  and  recordkeeping 
requirements  contained  in  this  proposed 
rule  must  be  received  by  December  23, 
2008. 

ADDRESSES:  Interested  persons  may 
comment  on  this  proposed  rule  using 
the  following  procedures: 

•  Mail:  Comments  may  be  submitted 
by  mail  to:  Richard  H.  Mathews,  Chief, 
Stcmdards  Development  and  Review 


Branch,  National  Organic  Program, 
Transportation  and  Marketing  Programs, 
USDA-AMS-TMP-NOP,  1400 
Independence  Ave.,  SW.,  Room  4008- 
So.,  Ag  Stop  0268,  Washington,  DC 
20250. 

•  Internet:  http:// 
www.reguIations.gov. 

•  Written  comments  on  this  proposed 
rule  should  be  identified  with  the 
docket  number  AMS-TM-06-0198: 
TM-05-14. 

•  Identify  the  issue  or  questions  of 
this  proposed  rule  to  which  the 
comment  refers.  Comments  should 
directly  relate  to  issues  or  questions 
raised  by  the  proposed  rule. 

•  Clearly  indicate  if  you  are  for  or 
against  the  proposed  rule  or  some 
portion  of  it  and  your  reason  for  your 
position.  Include  recommended 
language  chemges  as  appropriate. 

•  Comments  should  be  supported  by 
reliable  data.  Commentors  may  include 
a  copy  of  articles  or  other  references  that 
support  their  comments.  Only  relevant 
material  should  be  submitted. 

It  is  our  intention  to  have  all 
comments  to  this  proposed  rule, 
including  names  and  addresses  when 
provided,  whether  submitted  by  mail  or 
internet,  available  for  viewing  on  the 
Regulations.gov  (www.reguIations.gov) 
Internet  site.  Comments  submitted  in 
response  to  this  proposed  rule  also  will 
be  available  for  viewing  in  person  at 
USDA-AMS,  Transportation  and 
Marketing,  Room  4008 — South  Building, 
1400  Independence  Ave.,  SW., 
Washington,  DC,  from  9  a.m.  to  12  noon 
and  from  1  p.m.  to  4  p.m.,  Monday 
through  Friday  (except  official  Federal 
holidays).  Persons  wanting  to  visit  the 
USDA  South  Building  to  view 
comments  received  in  response  to  this 
proposed  rule  are  requested  to  make  an 
appointment  in  advance  by  calling  (202) 
720-3252. 

Pursuant  to  the  Paperwork  Reduction 
Act,  interested  persons  may  comment 
on  the  information  collection  and 
recordkeeping  requirements  required  by 
this  proposed  rule  by: 

•  Mail:  Comments  should  be  sent  to 
above  address  and  to  the  Desk  Officer 
for  Agriculture,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  725  17th 
Street,  NW.,  Room  725,  Washington, 
D.C.  20503. 

•  Written  comments  on  this  proposed 
rule  should  be  identified  with  the 
docket  number  AMS-TM-06-0198; 
TM-05-14  and  should  reference  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  indicate  that 
the  comment  is  regarding  the 


information  collection  and 
recordkeeping  requirements. 

•  Comments  are  specifically  invited 
on:  (1)  The  accuracy  of  the  Agency’s 
burden  estimate  of  the  proposed 
collection  of  information;  (2)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  affected:  (3) 
whether  the  proposed  collection  of 
information  is  sufficient  or  necessary  to 
demonstrate  compliance  with  the 
requirement  that,  during  the  growing 
season,  producers  of  organic  ruminants 
provide  not  more  than  an  average  of  70 
percent  of  a  ruminant’s  dry  matter 
demand  from  dry  matter  feed;  and  (4) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

All  comments  on  the  information 
collection  and  recordkeeping 
requirements  required  by  new 
paragraph  205.237(c)  of  this  proposed 
rule  will  become  a  matter  of  public 
record  and  will  be  available  for  public 
viewing  at  the  above  referenced 
location. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  H.  Mathews,  Chief,  Standards 
Development  and  Review  Branch, 
Telephone:  (202)  720-3252;  Fax:  (202) 
205-7808. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  NOP  is  authorized  by  the  Organic 
Foods  Production  Act  of  1990  (OFPA), 
as  amended,  (7  U.S.C.  6501  et  seq.).  The 
Agricultural  Marketing  Service  (AMS) 
administers  the  NOP.  Under  the  NOP, 
AMS  oversees  national  standards  for  the 
production  and  handling  of  organically 
produced  agricultural  products.  This 
action  is  being  taken  by  AMS  to  ensure 
that  NOP  livestock  production 
regulations  have  sufficient  specificity 
and  clarity  to  enable  AMS  and 
accredited  certifying  agents  to 
efficiently  administer  the  NOP  and  to 
facilitate  and  improve  compliance  and 
enforcement.  This  action  is  also 
intended  to  satisfy  consumer 
expectations  that  ruminant  livestock 
animals  graze  pastures  during  the 
growing  season.  The  Secretary  of 
Agriculture  (Secretary)  appointed 
members  to  the  NOSB  for  the  first  time 
in  January  1992.  The  NOSB  began 
holding  formal  committee  meetings  in 
May  1992  and  its  first  full  Board 
meeting  in  September  1992.  The 
NOSB’s  initial  recommendations  were 
presented  to  the  Secretary  on  August  1, 
1994.  Over  the  period  1994-2005,  the 
NOSB  made  six  recommendations 
regarding  access  to  the  outdoors  for 
livestock,  pasture,  and  conditions  for 
temporary  confinement  of  animals. 
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(1)  In  1994,  the  NOSB  recommended 
that  certified  operations  provide  “access 
to  shade,  shelter,  fresh  air,  and  daylight 
suitable  to  the  species,  the  stage  of 
production,  the  climate,  and  the 
environment.”  The  NOSB  also  proposed 
that  design  of  animal  housing  must 
accommodate  “the  natural  maintenance, 
comfort  behaviors,  and  the  opportunity 
to  exercise”  required  by  specific 
species.  Natural  maintenance  refers  to 
the  animal’s  ability  to  engage  in  natural 
activities  including  but  not  liniited  to 
lick,  scratch,  stretch,  lie  down,  stand  up. 

(2)  In  1995,  the  NOSB  modified  its 
recommendation  on  organic  livestock 
living  standards  by  specifying  the 
conditions  under  which  temporary 
confinement  may  be  justified.  These 
conditions  were  inclement  weather,  the 
health,  safety  and  well  being  of  the 
livestock  and  protection  of  soil  and 
water  quality. 

In  our  December  1997  first  proposed 
rule  (62  FR  65850,  December  16, 1997), 
based  on  NOSB  recommendations,  we 
proposed  that,  if  necessary,  animals 
could  be  maintained  under  conditions 
that  restrict  the  available  space  for 
•  movement  or  access  to  outdoors  if  other 
living  conditions  were  still  met  so  that 
an  animal’s  health  could  be  maintained 
without  the  use  of  a  permitted  animal 
drug. 

The  provision  for  temporary 
confinement  considered  the  effects  of 
climate,  geographical  location,  and 
physical  surroundings  on  the  ability  of 
animals  to  have  access  to  the  outdoors. 
Our  understanding  was  considered  in 
balance  with  other  animal  health  issues, 
such  as  the  need  to  keep  animals 
indoors  during  extended  periods  of 
inclement  weather.  The  determination 
of  “necessary”  was  to  be  based  on  site- 
specific  conditions  described  by  the 
producer  in  an  organic  system  plan, 
which  requires  approval  from  the 
certifying  agent.  We  stated  in  the 
preamble  to  that  first  proposed  rule  that 
such  flexibility  “would  allow  operations 
without  facilities  for  outdoor  access  to 
be  certified  for  organic  livestock 
production  and  would  permit  animals 
to  be  confined  during  critical  periods 
such  as  farrowing”  (62  FR  65881, 
December  16,  1997).  As  a  part  of  the 
1997  proposal,  we  specifically  requested 
public  comment  as  to  the  conditions 
under  which  animals  may  be 
maintained  to  restrict  the  available 
space  for  movement  or  access  to  the 
outdoors. 

(3)  In  1998,  the  NOSB  reaffirmed  its 
earlier  positions  on  confinement  and 
recommended  that  no  exceptions  be 
made  for  large  livestock  concentrations. 
However,  the  NOSB  did  not  further 


define  or  add  context  to  the  phrase 
“large  livestock  concentrations.” 

In  October  1998,  we  released  an  issue 
paper,  “Livestock  Confinement  in 
Organic  Production  Systems”  to  obtain 
further  input  on  this  issue  and  improve 
the  drafting  of  the  Department’s  second 
proposed  rule  that  was  published  in 
March  2000  (65  FR  13512,  March  13, 
2000).  In  response  to  the  March  2000 
proposed  rule,  some  commenters  stated 
that  the  requirement  that  ruminants 
receive  “access  to  pasture”  did  not 
adequately  describe  the  relationship 
that  should  exist  between  ruminants 
and  the  land  they  graze.  Many  of  these 
commenters  requested  that  the  final  rule 
require  that  ruminant  production  be 
“pasture-based.”  The  NOSB  shared  this 
perspective  and  also  requested  that  the 
final  rule  require  that  ruminant 
production  systems  be  pasture-based. 

Other  comments  we  received  stated 
that  a  uniform,  prescriptive  definition  of 
pasture  was  inappropriate  to  be  applied 
universally  over  all  dairy  farms.  These 
comments  stated  that  the  diversity  of 
growing  seasons,  environmental 
variables,  and  forage  and  grass  species 
could  not  be  captured  in  a  single 
definition  and  that  certifying  agents 
should  work  with  livestock  producers  to 
evaluate  pasture  on  an  individual  farm 
basis.  These  comments  disagreed  with  a 
pasture-based  requirement  and  stated 
that  pasture  should  be  only  one  of 
several  components  of  balanced 
livestock  nutrition.  These  comments 
said  that  making  pasture  the  foundation 
for  ruminant  management  would  distort 
this  balance;  it  would  also  deprive  crop 
producers  of  the  revenue  and  rotation 
benefits  they  could  earn  by  growing 
livestock  feed. 

•  The  Department  considered  all  these 
comments  but  ultimately  decided  to 
retain  the  proposed  “access  to  pasture” 
requirement  in  the  final  regulations 
published  in  December  2000  (65  FR 
80548,  December  21,  2000).  No 
comments  were  submitted  that  defined 
a  pasture-based  system  or  how  a 
pasture-based  system  would  replace 
access  to  pasture. 

The  March  2000  proposed  rule  also 
retained  provisions  allowing  for 
temporary  confinement  for  animals; 
Inclement  weather,  stage  of  production, 
conditions  under  which  the  health, 
safety,  or  well-being  of  the  animal  is 
jeopardized,  or  risk  to  soil  or  water 
quality. 

Many  comments  received  in  response 
to  the  March  2000  proposed  rule 
expressed  concern  that  the  exemption 
for  stage  of  production  might  be  used  to 
deny  an  animal’s  access  to  the  outdoors 
during  naturally  occurring  life  stages, 
including  lactation  for  dairy  animals. 


These  commenters  overwhelmingly 
opposed  such  an  allowance,  stating  that 
the  stage  of  production  exemption 
should  be  narrowly  applied. 

Commenters  stated  that  a  dairy 
operation,  for  example,  might  have 
seven  or  eight  distinct  age  groups  of 
animals,  with  each  group  requiring 
distinct  living  conditions.  Under  these 
circumstances,  these  commenters 
maintained  that  a  producer  should  be 
allowed  to  temporarily  house  one  of 
these  age  groups  indoors  to  maximize 
use  of  the  whole  farm  and  the  available 
pasture.  In  drafting  the  final  rule,  we 
retained  the  stage  of  production 
exemption  because  of  the  difficulty  of 
adding  further  restrictions  to  the 
confinement  exemption  based  on 
species,  age  group,  production  stage,  or 
in  relation  to  pasture. 

Following  both  the  March  2000 
proposed  rule  and  December  2000  final 
regulations,  the  NOSB  continued  work 
on  a  recommendation  to  address  the 
relationship  between  ruminant  animals, 
conditions  for  temporary  confinement  of 
ruminant  animals,  and  pasture. 

(4)  In  June  2000,  the  NOSB 
recommended  that  “the  allowance  for 
temporary  confinement  should  be 
restricted  to  short-term  events  such  as 
birthing  of  newborn,  finish  feeding  for 
slaughter  stock,  and  should  specifically 
exclude  lactating  dairy  animals.” 

(5)  In  June  2001,  the  NOSB 
recommended  that  “ruminant  livestock 
must  have  access  to  graze  pasture 
during  the  months  of  the  year  when 
pasture  can  provide  edible  forage,  and 
the  grazed  feed  must  provide  a 
significant  portion  of  the  total  feed 
requirements.”  The  NOSB  further 
recommended  that  “the  producer  of 
ruminant  livestock  may  be  allowed 
temporary  exemption  to  pasture  because 
of  conditions  under  which  the  health, 
safety,  or  well-being  of  the  animal  could 
be  jeopardized,  inclement  weather  or 
temporary  conditions  which  pose  a  risk 
to  soil  and  water  quality.” 

(6)  In  February  2005,  the  NOSB 
modified  its  June  2001  recommendation 
by  proposing  to  further  amend  the 
livestock  living  condition  requirement 
for  access  to  pasture  (§  205.239).  Under 
this  requirement,  the  producer  of  an 
organic  livestock  operation  must 
establish  and  maintain  livestock  living 
conditions  which  accommodate  the 
health  and  natural  behavior  of  animals, 
including  providing  “access  to  pasture.” 
The  NOSB  proposed  to  replace  the 
phrase  “access  to  pasture”  with  the 
phrase  “ruminant  animals  grazing 
pasture  during  the  growing  season.” 

The  NOSB  also  proposed  exceptions 
to  the  general  requirement  for  pasturing; 
For  birthing,  for  dairy  animals  up  to  6 
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months  of  age  and  for  beef  animals 
during  the  final  finishing  stage — not  to 
exceed  120  days.  Finally,  the  NOSE 
recommendation  noted  that  lactation  of 
dairy  animals  is  not  a  stage  of  life  that 
may  be  used  to  deny  pasture  for  grazing. 

At  the  same  time  (February  2005),  the 
NOSE  asked  the  NOP  to  issue  guidance 
to  interpret  the  existing  NOP  pasture 
requirements,  and  the  NOSE  drafted  the 
guidance  that  it  wanted  the  NOP  to 
issue.  The  NOP  posted  the  draft 
guidance  on  the  Web  for  comment  to  the 
NOSE.  The  NOSE  formally  approved  its 
recommendation  to  the  Secretary'  at  its 
August  2005  meeting.  The  NOSE 
guidance  would  have  imposed  specific 
requirements  within  a  livestock 
producer’s  organic  system  plan  (OSP). 

An  OSP  is  the  basic  business  plan  that 
must  be  developed  by  each  organic 
operation  and  agreed  to  by  an  accredited 
certifying  agent  (§  205.201).  An  OSP  has 
six  required  elements  and  is  a 
fundamental  requirement  of  the  NOP 
final  regulations.  Under  the  NOSE 
guidance,  the  requirements  would  have 
imposed  the  following  for  livestock 
producers: 

•  The  OSP  shall  have  the  goal  of 
providing  grazed  feed  greater  than  30 
percent  of  the  total  dry  matter  intake  on 
a  daily  basis  during  the  growing  season 
but  not  less  than  120  days; 

•  The  OSP  must  include  a  timeline 
showing  how  the  producer  will  satisfy 
the  goal  to  maximize  the  pasture 
component  of  total  feed  used  in  the  farm 
system; 

•  For  livestock  operations  with 
ruminant  animals,  the  OSP  must 
describe:  (1)  The  amount  of  pasture 
provided  per  animal;  (2)  the  average 
amount  of  time  that  animals  are  grazed 
on  a  daily  basis;  (3)  the  portion  of  the 
total  feed  requirement  that  will  be 
provided  from  pasture;  (4) 
circumstances  under  which  animals 
will  be  temporarily  confined;  and  (5)  the 
records  that  are  maintained  to 
demonstrate  compliance  with  pasture 
requirements. 

The  NOSE  guidance  also  addressed 
temporary  confinement  and  the 
conditions  of  pasture.  In  the  NOSE 
guidance,  temporary  confinement 
would  be  permitted  only  during  periods 
of  inclement  weather  such  as  severe 
weather  occurring  over  a  period  of  a  few 
days  during  the  grazing  season; 
conditions  under  which  the  health, 
safety,  or  well  being  of  an  individual 
animal  could  be  jeopardized,  including 
to  restore  the  health  of  an  individual 
animal  or  to  prevent  the  spread  of 
disease  from  an  infected  animal  to  other 
animals;  and  to  protect  sofl  or  water 
quality.  The  guidance  also  stated  that 
appropriate  pasture  conditions  shall  be 


determined  according  to  the  regional 
Natural  Resources  Conservation  Service 
(NRCS)  Conservation  Practice  Standards 
for  Prescribed  Grazing  (Code  528)  for 
the  animals  in  the  OSP. 

On  April  13,  2006,  NOP  published  an 
Advanced  Notice  of  Proposed 
Rulemaking  (ANPR)  (71  FR  19131) 
seeking  input  on  the  following  issues; 

(1)  Whether  the  current  role  of  pasture 
in  the  NOP  regulations  is  adequate  for 
dairy  livestock  under  principles  of 
organic  livestock  management  and 
production; 

(2)  If  the  current  role  of  pasture  as  it 
is  described  in  the  NOP  regulations  is 
not  adequate,  what  factors  should  be 
considered  to  change  the  role  of  pasture 
within  the  NOP  regulations;  and, 

(3)  What  parts  of  the  NOP  regulations 
shoulctbe  amended  to  address  the  role 
of  pasture  in  organic  livestock 
management.  Pasture  appears  in  the 
NOP  definitions  (subpart  E,  §205.2), 
and  in  subpart  C  of  production  and 
handling  requirements  under  livestock 
feed  (§  205.237),  livestock  healthcare 

(§  205.238),  and  livestock  living 
conditions  (§  205.239). 

We  also  asked  whether  the  organic 
system  plan  requirements  (§  205.201) 
should  be  changed  to  introduce  specific 
means  to  measure  and  evaluate 
compliance  with  pasture  requirements 
for  all  producers  of  livestock  operations, 
or  whether  a  new  standard  should  be 
developed  just  for  pasture  alone. 

Comments  Received 

We  received  over  80,500  comments. 
There  were  approximately  250 
individual  comments  with  the 
remaining  comments  in  a  modified  form 
letter.  Comments  were  received  from 
consumers,  producers,  certifying  agents-, 
trade  associations,  retailers,  organic 
associations,  animal  welfare 
organizations,  consumer  groups,  and 
various  industry  groups.  Support  for 
strict  standards  and  greater  detail  on  the 
role  of  pasture  in  organic  livestock 
production  was  nearly  unanimous  with 
just  28  of  the  over  80,500  comments 
opposing  changes  to  the  pasture 
requirements.  Over  54,000  commenters 
stated  that  they  pay  a  premium  for  milk 
from  animals  that  graze  pastures.  At  the 
time  that  these  comments  were 
submitted  organic  milk  was  selling  at  a 
50  percent  premium  over 
conventionally  produced  milk.  Over 
71,300  commenters  expressed 
opposition  to  the  feeding  of  organic 
dairy  animals  in  non-pasture  settings 
such  as  dry-lots.  Over  10,500 
commenters  suggested  amending  the 
regulations  to  require  pasture  stocking 
rates.  The  most  common  figure  cited 
was  no  more  than  and  preferably  less 


than,  three  ruminants  per  acre,  in  order 
to  meet  combined  feed  intake  and 
ecological  goals. 

Consumers  and  other  commenters, 
including  small  entities,  have  expressed 
a  clear  expectation  that  organic 
ruminants  graze  pastures  for  the 
purpose  of  obtaining  nutritional  value 
as  well  as  to  accommodate  their  health 
and  natural  behavior.  Commenters 
supported  the  adoption  or  incorporation 
of  quantifiable,  numeric  measures  into 
the  regulations  for  the  minimum 
amount  of  feed,  measured  as  dry  matter 
intake  (DMI)  (30  percent  of  the  daily 
need),  obtained  from  pasture  and  the 
minimum  amount  of  time  that 
ruminants  should  spend  on  pasture 
during  a  year  (120  days).  This  compares 
to  comments  we  received  supplying 
consumer  survey  results  in  which 
consumers  expressed  varying  degrees  of 
negative  feedback  over  dairy  animals 
not  being  raised  on  pasture.  A  Whole 
Foods  Market,  Inc.  survey  revealed  that 
69  percent  of  consumer  respondents 
expected  most  of  an  organic  dairy 
animal’s  food  to  come  from  pasture.  A 
Consumers  Union  survey  found  that 
more  than  two-thirds  of  those  surveyed 
believed  that  the  NOP  standards  should 
require  that  organic  animals  graze 
outdoors.  Finally,  a  Natural  Marketing 
Institute  study  found  that  72  percent  of 
organic  dairy  users  indicated  that  it  was 
“extremely/somewhat”  important  that 
organic  dairy  products,  including 
organic  milk,  are  from  animals  that 
graze  in  a  pasture. 

Many  of  the  comments  received 
related  quantifiable  minimums  to 
improvements  in  herd  and  animal 
health,  taste  and  quality  of  the  milk,  soil 
and  pasture  quality,  compliance  with 
the  intent  of  the  organic  regulations,  and 
confidence  in  the  integrity  of  the 
organic  label  for  consumers.  In  addition, 
some  cornmenters  related  increased 
time  that  animals  spend  on  pasture  to 
increased  health  of  the  soil,  a 
relationship  that  has  been  demonstrated 
in  research  through  the  recycling  of 
manure.  Some  of  the  health  benefits  that 
commenters  related  indirectly  to 
pasture,  such  as  the  benefits  of 
conjugated  linoleic  acid,  an  anti¬ 
carcinogen  stemming  from  milk  and 
allegedly  related  to  reduced  rates  of 
some  forms  of  cancer,  have  not  been 
verified  by  the  Food  and  Drug 
Administration  (FDA)  and  are  not 
presently  permitted  for  labeling  on  dairy 
products. 

Commenters  supported  the  pasturing 
of  animals  during  lactation.  More 
generally,  we  received  comments  that 
lactation  is  not  a  stage  of  production 
that  justifies  confinement  and  keeping 
animals  off  pasture.  We  received 
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comments  that  animals  should  graze 
during  months  of  the  year  when  pasture 
can  provide  edihle  forage  and  that 
animals  should  receive  a  significant 
portion  of  their  diet  from  grazing.  We 
received  comments  from  consumers 
who  expressed  concern  over  factory- 
style  farms  that  import  calves  and  raise 
them  in  feedlot  dairies  with  little  or  no 
access  to  pasture.  We  received 
comments  that  prohibited  materials  are 
being  used  on  dairy  animals,  although 
such  comments  are  not  the  subject  of 
this  rulemaking. 

We  also  received  comments  about 
dairy  replacement  animals  in  this 
rulemaking,  although  such  comments 
are  not  the  subject  of  this  rulemaking. 
These  comments  may  have  been  jointly 
submitted  at  the  time  that  the  USDA 
dairy  symposium  was  held  and  the 
rulemaking  pursuant  to  the  court  order 
in  Harvey  v.  Johanns  was  published  for 
comment  {71  FR  24820,  April  27,  2006). 
Therefore,  these  comments  were  not 
considered  as  part  of  this  rulemaking  on 
pasture,  but  have  been  considered 
regarding  the  intended  rulemaking  on 
origin  of  livestock. 

We  also  received  comments 
identifying  the  OSP  as  the  appropriate 
section  of  the  NOP  regulations  to 
enhance  a  measurable  role  for  pasture 
by  livestock  producers.  We  received 
comments  from  producers  who  were 
concerned  that  regardless  of  the  changes 
made,  some  producers  would  find  a  way 
around  the  regulations,  because  the 
problem  is  not  the  regulations 
themselves,  but  enforcement  of  the 
regulations. 

We  received  comments  from 
certifying  agents  concerned  about 
quantifiable  minimum  measures,  such 
as  120  days  on  pasture  or  that  animals 
receive  at  least  30  percent  of  their  daily 
DMI  from  pasture  on  days  that  they 
graze.  Their  concerns  w’ere  that 
quantifiable  minimums  may  present 
problems  with  compliance  and 
enforcement  for  producers  who  might 
not  meet  the  minimums  by^mall 
amounts  over  some  period  of  time,  but 
who  otherwise  successfully  demonstrate 
compliance  with  the  livestock 
regulations. 

We  received  comments  concerned 
about  changes  to  the  pasture  regulations 
without  recognizing  differences  in 
species  of  animals,  in  climate, 
topography,  animal  health,  age, 
veterinary  needs,  or  other  factors.  We 
received  comments  that  the  suggested 
30  percent-DMI  and  120-day  minimum 
pasture  requirements  have  never  been 
supported  by  scientific  evidence  and 
appear  arbitrary. 

We  received  comments  on  the  NOSB 
recommendation  that  beef  animals  be 


exempted  from  pasture  for  the  final 
finishing  stage — not  to  exceed  120  days. 
Of  the  over  80,500  comments  on  the 
ANPR,  the  overwhelming  majority 
spoke  to  the  pasturing  of  dairy  animals. 
However,  even  in  these  comments,  there 
was  a  consistent  theme  of  opposition  to 
confining  animals  (tens  of  thousands  of 
commenters)  and  feedlot  feeding 
(thousands  of  commenters). 

Commenters  who  favored  such  an 
exemption  requested  that  the  exemption 
not  exceed  90  days.  Others  argued  that 
allowing  beef  animals  to  be  confined  for 
the  last  120  days  of  finish  feeding,  prior 
to  slaughter,  is  not  in  keeping  with  the 
integrity  (accommodation  of  the  health 
and  natural  behavior  of  animals)  of  the 
organic  standards  that  consumers  expect 
from  the  certified  organic  label.  It  was 
also  argued  that  this  is  contrary  to  the 
expected  intent  of  pasture-raised 
animals  in  organic  systems.  A  . 
commenter  made  the  point  that  such  an 
exemption  would  permit  beef  animals  to 
be  raised  off  pasture,  in  some  climates, 
for  nearly  their  entire  lives.  This 
commenter  cited  the  6  months  pasture 
exemption  for  young  stock,  the  non¬ 
growing  season,  and  a  4-month  pasture 
exemption  for  finish  feeding  as  possibly 
consisting  of  as  many  as  17  months  of 
a  beef  animal’s  18-  to  24-month  life 
span. 

Proposed  Changes  Based  on  Comments 

The  role  of  pasture  in  an  organic 
livestock  operation  is  defined  in  the 
following  sections  of  the  NOP 
regulations.  Section  205.2  defines 
pasture  as  land  used  for  livestock 
grazing  that  is  managed  to  provide  feed 
value  and  maintain  or  improve  soil, 
water,  and  vegetative  resources.  Section 
205.237  requires  the  producer  of  an 
organic  livestock  operation  to  provide 
livestock  with  a  total  feed  ration 
composed  of  agricultural  products, 
including  pasture  and  forage  that  are 
organically  produced.  Section 
205.238(a)(3)  requires  producers  to 
establish  and  maintain  livestock  health 
care  practices  which  include 
establishing  appropriate  pasture 
conditions  to  minimize  the  occurrence 
and  spread  of  diseases  and  parasites. 
Finally,  §  205.239  requires  that 
ruminants  be  given  access  to  pasture. 
The  regulations,  as  originally  published 
and  currently  in  effect,  require 
ruminants  to  graze  pastures  for  the 
purposes  of  obtaining  nutritional  value 
as  well  as  to  accommodate  their  health 
and  natural  behavior. 

Some  producers,  with  the  approval  of 
their  certifying  agents,  have  used  other 
provisions  within  the  regulations  to 
avoid  or  minimize  the  role  of  pasture,  or 
to  justify  not  providing  ruminants  with 


pasture.  Some  producers  have  claimed, 
for  instance,  that  lactation  is  a  .stage  of 
production  for  which  dairy  animals 
require  near-constant  veterinary  care  or 
oversight  and  therefore,  must  be  denied 
access  to  pasture  for  health  and  safety 
reasons.  We  agree  with  commenters  that 
lactation  is  not  a  stage  of  production 
that  justifies  keeping  dairy  animals  off 
pasture.  This  practice  is  not  in 
compliance  with  §  205.239,  livestock 
living  conditions.  Some  producers  have 
also  provided  dairy  animals  with  feed 
rations  totally  or  nearly  devoid  of 
pasture.  This  practice  is  also  not  in 
compliance  with  §  205.237,  livestock 
feed.  Other  producers  have  put 
ruminants  on  acreage,  which  certifying 
agents  have  certified  as  pasture,  that  is 
so  devoid  of  rooted  grazable  vegetation 
that  the  acreage  does  not  meet  the 
definition  of  pasture  as  defined  in 
§  205.2.  Such  producers  feed  ruminants 
on  such  acreage  with  forage  harvested 
from  other  acreages  certified  as  pasture. 

As  noted  in  §  205.2,  pasture  is  defined 
as  land  used  for  livestock  grazing  that  is 
managed  to  provide  feed  value  and 
maintain  or  improve  soil,  water,  and 
vegetative  resources.  Accordingly, 
producers  must  actively  manage 
pasture,  in  full  compliance  with 
§§  205.200  through  205.206,  just  as  they 
manage  any  other  cropland,  to  provide 
adequate  feed  and  forage  for  animals 
while  balancing  the  ecological  needs  of 
the  soil,  water,  and  other  natural 
resources. 

Commenters  stated  that  pasture 
practices  should  be  part  of  each 
producer’s  OSP,  and  that  it  should  be 
obviously  available  as  a  compliance  tool 
for  inspectors  and  certifying  agents.  We 
agree.  Section  205.201  requires  that 
producers  develop  an  OSP  that 
includes,  among  other  things,  a 
description  of  practices  and  procedures 
to  be  performed  and  maintained, 
including  the  frequency  with  which 
they  will  be  performed.  As  stated  in  the 
preamble  to  the  December  21,  2000 
Final  Rule  (65  FR  80548),  the  OSP 
commits  the  producer  to  a  sequence  of 
practices  and  procedures  resulting  in  an 
operation  that  complies  with  every 
applicable  provision  in  the  regulations. 
.Since  implementation  of  these 
regulations,  however,  we  have  learned 
that  producers  need  to  improve  their 
description  of  the  practices  and 
procedures  they  employ  to  comply  with 
the  livestock  regulations  in  general  and 
the  pasture  requirements  in  particular. 
Accordingly  we  conclude  that  the  role 
of  pasture  needs  to  be  further  defined. 

To  address  the  issues  noted  above  and 
the  NOSB  February  2005 
recommendation  for  a  pasture  guidance 
document,  we  are  proposing 
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amendments  to  §§  205.237  and  205.239 
and  the  addition  of  a  pasture  practice 
standard  as  new  §  205.240. 

Additionally,  we  are  proposing  new 
definitions  to  be  added  to  §  205.2. 

We  are  also  proposing,  in  this 
proposed  rulemaking,  to  clarify  the 
replacement  animal  provision  of 
paragraph  205.236(a)(2)(iii)  which 
applies  when  what  is  commonly 
referred  to  as  the  “80/20  rule” 

{paragraph  205.236(a)(2)(ii))  was  used  to 
convert  an  entire  distinct  herd  to 
organic  production.  It  now  also  applies 
to  paragraph  205,236(a)(2)(i)  which  was 
added  (71  FR  32803)  following 
amendment  to  OFPA  (Pub.  L.  109-97, 
Title  Vll,  §  797).  In  discussing  the  80/20 
rule,  the  preamble  to  the  final  rule 
published  December  21,  2000,  (65  FR 
80570)  contains  the  sentence  “After  a 
dairy  operation  has  been  certified, 
animals  brought  onto  the  operation 
must  be  organically  raised  from  the  last 
third  of  gestation.”  We  are  proposing  to 
replace  the  language  currently  found  in 
paragraph  205.236(a)(2)(iii)  with 
language  similar  to  the  sentence  found 
in  the  final  rule  preamble  and  the 
phrase  “using  the  exception  in 
paragraph  (a)(2)(i)  or  (ii)  of  this  section.” 
Paragraph  205.236{a)(2)(iii)  would  now 
read,  “Once  an  operation  has  been 
certified  for  organic  production  using 
the  exception  in  paragraph  {a)(2)(i)  or 
(ii)  of  this  section,  all  dairy  animals 
brought  onto  the  operation  shall  be 
under  organic  management  from  the  last 
third  of  gestation.”  We  are  taking  this 
action  to  clarify  that  there  remain  two 
tracks  for  replacement  dairy  animals 
following  the  Congressional  amendment 
(Pub.  L.  109-97,  Title  VII,  §  797)  and  the 
final  rulemaking  that  was  published 
June  7,  2006,  (71  FR  32803)  based  on  the 
court  order  in  Harvey  v.  Johanns.  One 
track  applies  to  operations  that  were 
certified  for  organic  production  using 
the  exception  in  paragraph  (a)(2)(i)  or 
(ii)  of  §  205.236.  For  these  operations  all 
dairy  animals  brought  onto  the 
operation  are  required  to  be  under 
organic  management  from  the  last  third 
of  gestation.  The  second  track  applies  to 
operations  that  did  not  use  the 
exception  in  paragraph  (a)(2)(i)  or  (ii)  of 
§  205.236.  These  operations  may 
purchase  conventional  animals  for 
conversion  to  organic  production  or 
animals  that  have  been  converted  from 
conventional  to  organic.  In  a  separate 
rulemaking  action,  we  intend  to  address 
the  two  track  system  and  seek  public 
comment  relative  to  recommended 
changes  to  the  origin  of  livestock  in 
organic  production. 

This  action  adds  a  new  §  205.240, 
Pasture  practice  standard.  Section 
205.240  provides  that  a  producer  of  an 


organic  livestock  operation  must,  for  all 
ruminant  livestock  on  the  operation, 
demonstrate  through  auditable  records 
in  the  OSP,  a  functioning  management 
plan  for  pasture  that  meets  all 
requirements  of  §§  205.200  through 
205.240.  Producers  are  encouraged  to 
work  with  their  local  Cooperative 
Extension  or  NRCS  office  to  develop  an 
active  management  plan  for  pasture. 

Section  205.240  also  requires  pasture 
to  be  managed  as  a  crop  in  accordance 
with  §§  205.200  through  205.206.  To  the 
extent  that  they  have  not  already  done 
so,  producers  would  be  required  to 
develop  and  annually  update  a 
comprehensive  pasture  plan  for 
inclusion  in  their  OSP.  At  the  time  of 
annual  update,  certified  operations  will 
submit  an  updated  comprehensive 
pasture  plan.  When  there  is  no  change 
to  the  previous  year’s  comprehensive 
pasture  plan  the  certified  operation  may 
resubmit  the  previous  year’s 
comprehensive  pasture  plan. 

Currently,  paragraph  205.103(b)(2) 
requires  that  records  fully  disclose  all 
activities  and  transactions  of  the 
certified  operation  in  sufficient  detail  as 
to  be  readily  understood  and  audited. 
Also  paragraph  205.201(a)(1)  requires  an 
OSP  that  includes  a  description  of 
practices  and  procedures  to  be 
performed  and  maintained,  including 
the  frequency  with  which  they  will  be 
performed.  Accordingly,  proposed 
§  205.240  also  provides  that  a 
comprehensive  pasture  plan  must 
include  a  detailed  description  of:  (1) 
Crops  to  be  grown  in  the  pasture  and 
haymaking  system;  (2)  cultural 
practices,  including  but  not  limited  to 
varying  the  crops  and  their  maturity 
dates  in  the  pasture  system,  to  be  used 
to  ensure  pasture  of  a  sufficient  quality 
and  quantity  is  available  to  graze 
throughout  the  growing  season  and  to 
provide  all  ruminants  under  the  organic 
systems  plan  with  an  average  of  not  less 
than  30  percent  of  their  dry  matter 
intake  from  grazing  throughout  the 
growing  season;  (3)  the  haymaking 
system;  (4)  the  location  of  pasture  and 
haymaking  fields,  including  maps 
showing  the  pasture  and  haymaking 
system  and  giving  each  field  its  own 
identity;  (5)  the  types  of  grazing 
methods  to  be  used  in  the  pasture 
system;  (6)  the  location  and  types  of 
fences  and  the  location  and  source  of 
shade  and  water  (paragraph 
205.239(a)(1)  provision);  (7)  the  soil 
fertility,  seeding,  and  crop  rotation 
systems  (§§205.203,  205.204,  205.205 
provisions);  (8)  the  pest,  weed,  and 
disease  control  practices  (§  205.206 
provision);  (9)  the  erosion  control  and 
protection  of  natural  wetlands,  riparian 
areas,  and  soil  and  water  quality 


practices  {§  205.200  and  paragraph 
205.203(c)  provisions);  (10)  pasture  and 
soil  sustainability  practices  (§  205.200 
provision);  and  (11)  restoration  of 
pastures  practices  (§  205.200  provision). 

Section  205.240  also  introduces  the 
requiremerit  that  the  pasture  system 
include  a  sacrificial  pasture.  A 
sacrificial  pasture  is  intended  to  protect 
the  other  pastures  from  excessive 
damage  during  periods  when  saturated 
soil  conditions  render  the  pasture(s)  too 
wet  for  animals  to  graze.  The  sacrificial 
pasture  must  be  sufficient  in  size  to 
accommodate  all  animals  in  the  herd 
without  crowding.  The  sacrificial 
pasture  must  be  located  where:  Soils 
have  good  trafficability,  well-drained, 
there  is  a  low  risk  of  soil  erosion,  there 
is  low  or  no  potential  of  manure  runoff, 
surrounded  by  vegetated  areas,  and 
easily  restored.  The  sacrificial  pasture 
must  be  managed  to:  Provide  feed  value 
and  maintain  or  improve  soil,  water, 
and  vegetative  resources.  Finally,  the 
sacrificial  pasture  must  be  restored 
through  active  pasture  management. 

This  provision  will  assist  producers 
in  complying  with  existing 
requirements  in  §  205.200,  which 
requires  that  producers  maintain  or 
improve  the  natural  resources  of  the 
operation,  while  complying  with  the 
pasturing  requirements  of  paragraph 
205.239(a)(2).  We  have  included  this 
requirement  on  sacrificial  pasture 
because  we  have  observed  some 
producers  using  minimal  amounts  of 
rainfall  to  deny  access  to  pasture, 
claiming  that  these  wet  conditions  are 
detrimental  to  the  pasture  and  the 
health  and  well  being  of  the  animals. 

We  do  not  concur. 

By  requiring  that  the  pasture  system 
include  a  sacrificial  pasture,  the 
regulations  ensure  that  ruminants  are  on 
pasture  when  it  is  raining  and 
immediately  after  it  has  rained.  Drawing 
from  USDA  and  University  Extension 
research  on  sacrificial  pastures,  we 
propose  to  define  sacrificial  pasture  as 
“a  pasture  or.  pastures  within  the 
pasture  system,  of  sufficient  size  to 
accommodate  all  animals  in  the  herd 
without  crowding,  where  animals  are 
kept  for  short  periods  during  saturated 
soil  conditions  to  confine  pasture 
damage  to  an  area  where  potential 
environmental  impacts  can  be 
controlled.  This  pasture  is  then  deferred 
from  grazing  until  it  has  been  restored 
through  active  pasture  management. 
Sacrificial  pastures  are  located  where 
soils  have  good  trafficability,  are  well- 
drained,  have  low  risk  of  soil  erosion, 
have  low  or  no  potential  of  manure 
runoff,  are  surrounded  by  vegetated 
areas,  and  are  easily  restored.  A 
sacrificial  pasture  is  land  used  for 
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livestock  grazing  that  is  managed  to 
provide  feed  value  and  maintain  or 
improve  soil,  water,  and  vegetative 
resources:  it  is  not  a  dry  lot  or  feedlot.” 
The  Dictionary  of  Agriculture  (Lipton 
1995)  defines  dry  lot  as  “[a]  relatively 
small  enclosure  without  vegetation, 
either  with  a  shelter  or  an  open  yard,  in 
which  animals  may  be  confined 
indefinitely.”  Dry  lot  is  defined  by  the 
Environmental  Protection  Agency  (EPA) 
and  the  Purdue  Research  Foundation  as 
“an  open  lot  that  may  be  covered  with 
concrete,  but  that  has  no  vegetative 
cover.  Generally  used  as  exercise  areas 
in  most  of  the  United  States,  but  may  be 
used  as  primary  cow  housing  in  the 
more  arid  climates”  (U.S.  EPA,  Ag  101, 
Glossary).  Thus,  drawing  upon  these 
definitions,  we  propose  to  define  dry  lot 
as  “a  confined  area  that  may  be  covered 
with  concrete,  but  that  has  no  vegetative 
cover.”  The  same  EPA  publication 
defines  feedlot  as  an  “enterprise  in 
which  cattle  are  fed  grains  and  other 
concentrates  for  usually  90-120  days. 
Feedlots  range  in  size  from  less  than 
100-head  capacity  to  many  thousands.” 
The  USDA’s  National  Agricultural 
Library  Thesaurus  defines  feedlots  as 
“confinement  facilities  where  cattle  are 
fed  to  produce  beef  for  the  commercial 
trade.”  The  Dictionary  of  Agriculture 
and  Environmental  Science  (Troeh  and 
Donahue,  2003)  defines  feedlot,  in  part, 
as  “a  confined  area  for  the  controlled 
feeding  of  animals  for  fattening  and 
finishing  for  market.”  Thus,  we  propose 
to  define  feedlot  as  “a  confined  area  for 
the  controlled  feeding  of  ruminants.” 

Dry  lots  and  feedlots  do  not  meet  the 
requirements  for  pasturing  organic 
ruminant  animals. 

Finally,  §205.240  requires  producers 
to  manage  pasture  in  ways  that  comply 
with  all  applicable.requirements  of 
§§  205.236  through  205.239. 

We  are  proposing  to  amend  the 
definition  of  the  term  “crop”  in  §  205.2, 
by  inserting  the  phrase  “pastures,  sod, 
cover  crops,  green  manure  crops,  catch 
crops,  and  any”  at  the  beginning  of  the 
definition  and  “or  used  in  the  field  to 
manage  nutrients  and  soil  fertility”  at 
the  end  of  the  definition.  We  are  taking 
this  action  to  ensure  that  pastures  and 
sod  are  crops.  This  amendment  would 
also  ensure  the  fact  that  pastures,  sod, 
cover  crops,  green  manure  crops,  and 
catch  crops  are  crops  subject  to  the 
requirements  of  §  205.204.  The 
definition  for  “crop”  would  now  read, 
“Pastures,  sod,  cover  crops,  green 
manure  crops,  catch  crops,  and  any 
plant  or  part  of  a  plant  intended  to  he 
marketed  as  an  agricultural  product,  fed 
to  livestock,  or  used  in  the  field  to 
manage  nutrients  and  soil  fertility.” 


We  are  proposing  to  amend  §  205.239, 
livestock  living  conditions,  by  adding 
the  words  “year-round”  to  the 
introductory  text  of  paragraphs  (a)  and 
(a)(1).  To  the  end  of  the  introductory 
text  of  paragraph  (a)  we  propose  adding 
the  text  “those  listed  in  paragraphs 
(a)(1)  through  (a)(3)  of  this  section. 
Further,  producers  shall  not  prevent, 
withhold,  restrain,  or  otherwise  restrict 
animals  from  being  outdoors,  except  as 
otherwise  provided  in  paragraph  (b)  and 
(c)  of  this  section.  Producers  shall  also 
provide:”.  We  also  propose  adding  the 
words  “for  all  animals”  to  paragraph 
205.239(a)(1).  These  changes  will  help 
producers  and  certifying  agents 
understand  that  producers  are  to 
accommodate  the  health  and  natural 
behavior  of  animals  throughout  the  year. 
Further,  we  propose  to  amend 
paragraph  205.239(a)(1)  by  amending 
the  words  “its  stage  of  production”  to 
read  “its  stage  of  life.”  We  are  taking 
this  action  so  that  producers  do  not  use 
this  provision  to  deny  lactating  dairy 
animals  access  to  pasture.  We  also 
propose  to  amend  paragraph 
205.239(a)(1)  by  adding  “water  for 
drinking”  to  the  list  of  items  provided 
to  animals.  We  are  adding  “water  for 
drinking”  to  paragraph  205.239(a)(1)  to 
ensure  that  all  producers  are  providing 
water  for  drinking  to  their  animals 
while  the  animals  are  outdoors.  The 
introductory  text  of  paragraphs  (a)  and 
(a)(1)  would  now  read,  “(a)  The 
producer  of  an  organic  livestock 
operation  must  establish  and  maintain 
year-round  livestock  living  conditions 
which  accommodate  the  health  and 
natural  behavior  of  animals,  including 
those  listed  in  paragraphs  (a)(1)  through 
(a)(3)  of  this  section.  Further,  producers 
shall  not  prevent,  withhold,  restrain,  or 
otherwise  restrict  animals  from  being 
outdoors,  except  as  otherwise  provided 
in  paragraph  (b)  emd  (c)  of  this  section. 
Producers  shall  also  provide:  (1)  Year- 
round  access  for  all  animals  to  the 
outdoors,  shade,  shelter,  exercise  areas, 
fresh  air,  water  for  drinking,  and  direct 
sunlight,  suitable  to  the  species,  its  stage 
of  life,  the  climate,  and  the 
environment.” 

In  seeking  ways  to  respond  to 
commenters  who  proposed  a  minimum 
-  of  120  days  on  pasture  and  to  help 
producers  and  certifying  agents 
understand  the  role  of  pasture  without 
a  new  regulatory  requirement  that 
specifies  a  minimum  number  of  days 
and  would  require  significant 
documentation,  we  looked  for  other 
ways  to  describe  a  time  frame  that 
would  capture  the  intent  that  animals 
graze  as  much  as  possible  in  a  broad 
range  of  climatic  conditions.  A 


commonly  used  indicator  throughout 
agriculture  is  the  growing  season.  The 
growing  season  is  commonly  defined  as 
the  time  period  from  the  date  of  the 
average  last  killing  frost  in  late  winter 
or  spring  to  the  date  of  the  average  first 
killing  frost  in  the  fall  or  early  winter. 
Growing  seasons  vary  throughout  the 
United  States  (and  other  countries): 
however,  they  provide  a  variable  but 
easily  measurable  timeframe  that  clearly 
defines  periods  when,  organic  operations 
and  their  certifying  agents  can,  except 
during  periods  of  drought,  ensure 
pastures  provide  sufficient  forage  to 
allow  all  ruminsmt  animals  opportunity 
to  graze.  In  the  United  States,  growing 
seasons  range  from  121  days  to  365 
days,  depending  on  location.  By  using 
the  growing  season  as  the  minimum 
time  period  for  grazing,  the  regulations 
ensure  that  ruminants  raised  in  areas 
with  longer  grazing  periods  are  not 
denied  the  opportunity  to  graze  for  more 
than  the  minimum  of  120  days  proposed 
by  commenters.  We  consider  this 
measure  to  align  with  commenters’ 
proposed  minimum  120  days  on 
pasture.  Accordingly,  we  propose  to 
amend  paragraph  205.239(a)(2)  to 
require  that  ruminants  be  provided  with 
continuous  yecur-round  management  on 
pasture  for  grazing  throughout  the 
growing  season.  Additionally,  we 
propose  to  amend  paragraph 
205.239(a)(2)  to  require  that  ruminants 
be  provided  with  continuous  year-round 
management  on  pasture  for  access  to  the 
outdoors  throughout  the  year,  including 
during  the  non-growing  season. 
Exceptions  to  these  requirements  would 
be  listed  in  paragraph  205.239(c). 

We  also  include  in  the  amendment  to 
paragraph  205.239(a)(2),  the  statement 
that  dry  lots  and  feedlots  are  prohibited. 
As  previously  stated,  a  dry  lot  is  a 
confined  area  that  may  be  covered  with 
concrete,  but  that  has  no  vegetative 
cover.  Feedlots  are  confined  areas  for 
the  controlled  feeding  of  ruminants. 

We  believe  that  amended  paragraph 
205.239(a)(2)  and  new  paragraph 
205.240(c)(2)  meet  the  original  intent  of 
the  regulations  and  the  expectations  of 
some  commenters  that  dairy  animals 
graze  on  pasture  throughout  the  growing 
season  and  be  on  pasture  during  the 
non-growing  season.  Amended 
paragraph  205.239(a)(2)  would  now 
read,  “For  all  ruminants,  continuous 
year-round  management  on  pasture, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section,  for:  (i) 
grazing  throughout  the  growing  season: 
and  (ii)  access  to  the  outdoors 
throughout  the  year,  including  during 
the  non-growing  season.  Dry  lots  and 
feedlots  are  prohibited.” 
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We  propose  to  amend  paragraph 
205.239(a)(3)  by  removing  “If  the 
bedding  is  typically  consumed  by  the 
animal  species,  it  must  comply  with  the 
feed  requirements  of  §  205.237”  and 
inserting  in  its  place  “When  hay,  straw, 
ground  cobs,  or  other  crop  matter 
typically  fed  to  the  animal  species  is 
used  as  bedding,  it  must  comply  with 
the  feed  requirements  of  §  205.237.”  We 
are  taking  this  action  because  some 
producers,  with  the  approval  of  their 
certifying  agents,  have  used 
conventional  bedding  typically 
consumed  by  the  animal  species.  Such 
producers  claim  that  their  animals  do 
not  consume  their  bedding.  However, 
paragraph  205.239(a)(3)  does  not  say 
that  organic  bedding  is  required  when 
the  animals  consume  their  bedding.  It 
requires  organic  bedding  when  crop 
matter  typically  consumed  by  the 
animal  species  is  used  as  bedding.  This 
amendment  is  intended  to  eliminate  this 
manipulation  of  the  wording  in  existing 
paragraph  205.239(a)(3).  Amended 
paragraph  205.239(a)(3)  would  now 
read,  “Appropriate  clean,  dry  bedding. 
When  hay,  straw,  ground  cobs,  or  other 
crop  matter  typically  fed  to  the  animal 
species  is  used  as  bedding,  it  must 
comply  with  the  feed  requirements  of 
§205.237.” 

We  propose  to  amend  paragraph 
205.239(b)  to  make  it  only  applicable  to 
non-ruminant  animals.  Temporary 
confinement  of  ruminants  would  now 
be  covered  under  a  new  paragraph 
205.239(c).  The  existing  paragraph 
205.239(c)  would  be  redesignated  as 
205.239(e).  We  also  propose  to  amend 
paragraph  205.239(b)(2)  by  changing  the 
word  “production”  to  “life”  to  make  the 
animal  stage  provision  consistent  with 
amended  paragraph  205.239(a)(1). 
Amended  paragraph  205.239(b)  would 
now  read,  “The  producer  of  an  organic 
livestock  operation  may  temporarily 
deny  a  non-ruminant  animal  access  to 
the  outdoors  because  of.”  Amended 
paragraph  205.239(b)(2)  would  now 
read,  “The  animal’s  stage  of  life.” 

Under  proposed  paragraph  205.239(c), 
the  producer  of  an  organic  livestock 
operation  may  temporarily  deny  a 
ruminant  animal  pasture  when:  (1)  The 
animal  is  segregated  for  treatment  of 
illness  or  injury  (the  various  life  stages, 
such  as  lactation,  are  not  an  illness  or 
injury);  (2)  one  week  prior  to  parturition 
(birthing),  parturition,  and  up  to  one 
week  after  parturition;  (3)  in  the  case  of 
newborns  for  up  to  six  months,  after 
which  they  must  be  on  pasture  and  may 
no  longer  be  individually  housed;  (4)  in 
the  case  of  goats,  during  periods  of 
inclement  weather;  (5)  in  the  case  of 
sheep,  for  short  periods  for  shearing; 
and  (6)  in  the  case  of  dairy  animals,  for 


short  periods  daily  for  milking.  Milking 
must  be  scheduled  in  a  manner  to 
ensure  sufficient  grazing  time  to  provide 
each  animal  with  an  average  dry  matter 
intake  from  grazing  of  not  less  than  30 
percent  throughout  the  growing  season. 
Milking  frequencies  or  duration 
practices  cannot  be  used  to  deny  dairy 
animals  pasture. 

The  provisions  of  new  paragraph 
205.239(c)  provide  a  detailed 
description  of  requirements  under 
current  paragraphs  205.239(b)(1) 
through  (3).  Risk  to  soil  and  water 
quality  is  now  addressed  through  the 
sacrificial  pasture  provision  of  new 
§205.240. 

Paragraph  205.239(c)(2)  addresses  the 
expectation  of  many  consumers  and 
producers  that  lactating  organic  dairy 
animals  not  be  denied  pasture. 

Paragraph  205.239(c)(4)  addresses  the 
NOSB  recommendation  and  generally 
recognized  practice  of  allowing  denial 
of  pasture  to  ruminants  below  six 
months  of  age  for  health  reasons. 
Paragraph  205.239(c)(7)  addresses 
consumer  and  producer  expectations 
that  organic  dairy  animals  receive  not 
less  than  30  percent  of  their  dry  matter 
intake  from  grazing  pastures. 

Through  this  action  we  provide 
greater  detail  regarding  existing 
paragraph  205.239(b)  because  some 
producers,  with  the  approval  of  their 
certifying  agents,  have  incorrectly  used 
paragraphs  (b)(1)  and  (b)(3)  of  this 
section  to  deny  ruminants  pasture.  An 
example  is  the  claim  by  some  producers 
that  lactation  is  a  stage  of  production  for 
which  dairy  animals  require  constant 
veterinary  care  or  oversight  and 
therefore,  must  be  denied  pasture  for  ’ 
health  and  safety  reasons.  We  do  not 
concur.  Other  examples  include 
denying  pasture  because  of  rain, 
regardless  of  the  amount  of  rain.  Some 
producers  have  claimed  that  pasturing 
the  animals  in  wet  fields  would  danrage 
the  pasture  and  compromise  the  health 
and  safety  of  the  animals.  While  this  is 
true  of  saturated  pastures;  it  is  not  true 
each  time  it  rains.  As  noted  above,  we 
have  included  in  this  action  a  proposal 
requiring  a  sacrificial  pasture  (new 
§  205.240  paragraph  (d))  for  use  when 
saturated  soil  conditions  render  the 
pasture(s)  too  wet  for  animals  to  graze. 
By  requiring  that  the  pasture  system 
include  a  sacrificial  pasture,  the 
regulations  ensure  that  ruminants  are  on 
pasture  when  it  is  raining  and 
immediately  after  it  has  rained. 

Existing  paragraph  205.238(a)(3) 
requires  the  producer  to  maintain 
preventive  livestock  health  care 
practices  including  the  establishment  of 
appropriate  housing,  pasture  conditions, 
and  sanitation  practices  to  minimize  the 


occurrence  and  spread  of  diseases  and 
parasites.  Further,  paragraph  205.239(a) 
provides  that  producers  must  establish 
and  maintain  livestock  living  conditions 
to  accommodate  the  health  and  natural 
behavior  of  animals  in  general.  This 
action  adds  a  new  paragraph  205.239(d) 
which  elaborates  on  the  good  practices 
necessary  to  provide  living  conditions 
that  accommodate  the  health  and 
natural  behavior  of  ruminant  animals. 
New  paragraph  205.239(d)  clarifies  that 
the  good  dairy  management  practices 
carried  out  by  most  organic  dairy 
operations  are  required  of  all.  To  that 
end,  ruminants  must  be  provided  with: 
(1)  A  lying  area  with  well-maintained 
clean,  dry  bedding,  which  complies 
with  paragraph  (a)(3)  of  this  section, 
during  periods  of  temporary  housing, 
provided  due  to  temporary  denial  of 
pasture  during  conditions  listed  in 
paragraphs  (c)(1)  through  (c)(5)  of  this 
section;  (2)  yards  and  passageways  kept 
in  good  condition  and  well-drained;  (3) 
shade  and,  in  the  case  of  goats,  shelter 
open  on  at  least  one  side;  (4)  water  at 
all  times  except  during  short  periods  for 
milking  or  shearing — such  water  must 
be  protected  from  fouling;  (5)  feeding 
and  watering  equipment  that  is 
designed,  constructed,  and  placed  to 
protect  from  fouling — such  equipment 
must  be  cleaned  weekly;  and  (6)  in  the 
case  of  newborns,  hay  in  a  rack  off  the 
ground,  beginning  7  days  after  birth, 
unless  on  pasture,  and  pasture  for 
grazing  in  compliance  with  paragraph 
205.240(a)  not  later  than  six  months 
after  birth.  The  provision  that  newborns 
be  provided  with  pasture  for  grazing  in 
compliance  with  paragraph  205.240(a) 
not  later  than  six  months  after  birth 
codifies  the  NOSB  recommendation,  the 
common  practice  of  organic  dairy 
producers,  and  comments  from  some  of 
the  public. 

In  this  action  we  propose  further 
addressing  risk  to  soil  or  water  quality 
through  a  new  paragraph  205.239(f), 
which  provides  that  the  producer  of  an 
organic  livestock  operation  must 
manage  outdoor  access  areas,  including 
pastures,  in  a  manner  that  does  not  put 
soil  or  water  quality  at  risk.  This  would 
include  the  use  of  fences  and  buffer 
zones  to  prevent  ruminants  and  their 
-  waste  products  from  entering  ponds, 
streams,  and  other  bodies  of  water. 
Buffer  zone  size  shall  be  extensive 
enough,  in  full  consideration  of  the 
physical  features  of  the  site,  to  prevent 
the  waste  products  of  ruminants  from 
entering  ponds,  streams,  and  other 
bodies  of  water.  Proposed  paragraph 
205.239(f)  makes  it  clear  that  allowing 
ruminants  to  enter  ponds,  streams,  and 
other  bodies  of  water  is  not  consistent 


Federal  Register / Vol.  73,  No.  207 /Friday,  October  24,  2008 / Proposed  Rules 


63591 


with  protecting  soil  and  water  from 
contamination  as  currently  required 
under  existing  §§  205.202  and  205.203. 
New  paragraph  205.239(f)  reinforces 
that  producers  are  to  manage  outdoor 
access  areas,  including  pastures,  in  a 
manner  that  would  protect  soil  and 
water  quality.  Benefits  to  fencing  ponds, 
streams,  and  other  bodies  of  water 
include  minimizing  erosion  of 
shoreline,  reducing  sediment 
deposition,  improving  water  quality  for 
livestock,  wildlife,  and  aquatic  life, 
eliminating  or  minimizing  fecal  oral 
transmission  of  diseases  through  water 
and  better  wildlife  habitat  along  the 
shoreline.  Fencing  will  also  extend  the 
useful  life  of  a  pond  and  prevent 
animals  from  getting  on  ice  during  the 
winter  and  falling  into  the  pond. 

New  paragraph  205.239(1)  would  also 
help  ensure  that  the  temporary 
confinement  provision,  risk  to  soil  and 
water  quality,  of  paragraph 
205.239(b)(4)  would  only  be  used  under 
the  most  extreme  climatic  conditions. 

Amended  §  205.239  uses  the  terms 
“growing  season,”  “inclement  weather,” 
and  “temporary  and  temporarily.”  We 
are  proposing  to  define  these  terms  by 
amending  §  205.2,  terms  defined. 
Because  the  proposed  definition  for 
growing  season  uses  the  term  “killing 
frost,”  we  also  propose  a  definition  for 
killing  frost.  We  are  using  the  NRCS, 
National  Water  and  Climate  Center, 
WETS  Table  Documentation,  May  15, 
1995  document  to  craft  the  definition 
for  growing  season.  This  definition  for 
growing  season  is  consistent  with  use  of 
the  term  growing  season  as  it  occurs  in 
the  definition  of  crop  year  found  in 
§  205.2  and  the  OFPA.  Growing  season 
is  defined  as,  “the  period  of  time 
between  the  average  date  of  the  last 
killing  frost  in  the  spring  to  the  average 
date  of  the  first  killing  frost  in  the  fall 
or  early  winter  in  the  local  area  of 
production.  This  represents  a 
temperature  threshold  of  28  degrees 
Fahrenheit  (  —  3.9  degrees  Celsius)  or 
lower  at  a  frequency  of  5  years  in  10. 
Growing  season  may  range  from  121 
days  to  365  days.”  The  range  most  often 
cited  for  a  killing  frost  is  between  25 
degrees  and  28  degrees  Fahrenheit. 
Accordingly,  this  proposal  defines 
killing  frost  as,  “a  frost  that  takes  place 
at  temperatures  between  25  degrees  and 
28  degrees  Fahrenheit  (-2.2  and  -3.9 
degrees  Celsius)  for  a  period  sufficiently 
severe  to  end  the  growing  season  or 
delay  its  beginning.”  Livestock 
producers  can  obtain  information 
concerning  the  growing  season  in  their 
area  from  their  local  NRCS  office.  This 
proposal  defines  inclement  weather  as, 
“weather  that  is  violent,  or  , 
characterized  by  temperatures  (high  or 


low),  that  can  kill  or  cause  permanent 
physical  harm  to  a  given  species  of 
livestock.”  Finally,  this  proposal  defines 
temporary  and  temporarily  as, 

“occurring  for  a  limited  time  only  (e.g., 
overnight,  throughout  a  storm,  during  a 
period  of  illness,  the  period  of  time 
specified  by  the  Administrator  when 
granting  a  temporary  variance),  and  not 
permanent  or  lasting.” 

We  have  been  asked  whether 
“organically  produced”  in  paragraph 
205.237(a)  means  that  agricultural 
products,  including  pasture  and  forage, 
have  to  be  produced  by  certified  organic 
operations.  Persons  raising  the 
questions  were  interested  in  whether 
agricultural  products  produced  by 
exempt  operations  and  operations 
transitioning  to  organic  could  be  fed  to 
organic  livestock.  Agricultural  products, 
including  pasture  and  forage,  do  have  to 
be  produced  by  certified  organic 
operations  except  as  provided  in 
paragraph  205.236(a)(i)).  Paragraph 
205.236(a)(i)  provides  that,  crops  and 
forage  from  land,  included  in  the 
organic  system  plan  of  a  dairy  farm,  that 
is  in  the  third  year  of  organic 
management  may  be  consumed  by  the 
dairy  animals  of  the  farm  during  the  12- 
month  period  immediately  prior  to  the 
sale  of  organic  milk  or  milk  products. 
Accordingly,  we  are  amending 
paragraph  205.237(a)  to  clarify  that 
agricultural  products,  including  pasture 
and  forage,  must  be  organically 
produced  by  operations  certified  to  the 
NOP,  except  as  provided  in  paragraph 
205.236(a)(i)),  and,  if  applicable, 
organically  handled  by  operations 
certified  to  the  NOP. 

We  are  also  proposing  in  paragraph 
205.237(a)  to  reverse  the  reference  to 
nonsynthetic  substances  and  synthetic 
substances  allowed  under  §  205.603  so 
that  it  reads,  “Except,  That,  synthetic 
substances  allowed  under  §  205.603  and 
nonsynthetic  substances  may  be  used  as 
feed  additives  and  supplements.”  We 
are  proposing  this  simple  restructuring 
of  the  sentence  because  when  read 
incorrectly  this  sentence  can  lead  some 
to  assume  that  nonsynthetic  substances 
are  also  listed  in  §  205.603  when  they 
are  not.  This  action  does  not  create  a 
new  requirement. 

Finally,  we  propose  to  add  to  the  end 
of  paragraph  205.237(a)  the  proviso  that 
reads,  “Provided,  That,  all  agricultural 
ingredients  in  such  additives  and 
supplements  shall  have  been  produced 
and  handled  organically.”  Section 
205.237  already  requires  that  the 
producer  provide  a  total  feed  ration 
composed  of  agricultural  products  that 
have  been  organically  produced  and 
handled.  However,  some  additive  and 
supplement  handlers  have  used 


nonorganic  agricultural  ingredients  in 
products  for  which  they  have  sought 
and  received  certification,  by  claiming 
that  the  agricultural  ingredients  were 
supplements  or  used  as  carriers.  One 
example  involved  a  product  that 
contained  conventionally  produced 
molasses  as  the  primary  ingredient.  This 
proposal  clarifies  the  existing 
requirement  that  organic  livestock  must 
be  provided  with  a  total  feed  ration 
composed  of  agricultural  products  that 
are  organically  produced  and  handled. 
Section  205.237  provides  no  exceptions 
which  permit  the  use  of  nonorganic 
agricultural  products.  This  action  does 
not  create  a  new  requirement. 

Paragraph  205.237(a)  would  now 
read,  “(a)  The  producer  of  an  organic 
livestock  operation  must  provide 
livestock  with  a  total  feed  ration 
composed  of  agricultural  products, 
including  pasture  and  forage,  that  are 
organically  produced  by  operations 
certified  to  the  NOP,  except  as  provided 
in  §  205.236(a)(i),  and,  if  applicable, 
organically  handled  by  operations 
certified  to  the  NOP:  Except,  That, 
synthetic  substances  allowed  under 
§  205.603  and  nonsynthetic  substances 
may  be  used  as  feed  additives  and 
supplements.  Provided,  That,  all 
agricultural  ingredients  in  such 
additives  and  supplements  shall  have 
been  produced  and  handled 
organically.” 

We  propose  to  amend  §  205.237  by 
removing  the  word  “or”  from  the  end  of 
paragraph  205.237(b)(5)  and  replacing 
the  period  at  the  end  of  paragraph 
205.237(b)(6)  with  a  semicolon. 

We  also  propose  amending  §  205.237 
by  adding  new  paragraphs  205.237(b)(7) 
and  205.237(b)(8).  New  paragraph 
205.237(b)(7)  would  prohibit  producers 
from  providing  feed  or  forage  to  which 
anyone,  at  anytime,  has  added  an 
antibiotic.  New  paragraph  205.237(b)(8) 
prohibits  producers  from  preventing, 
withholding,  restraining,  or  otherwise 
restricting  ruminant  animals  from 
actively  obtaining  feed  grazed  from 
pasture  during  the  growing  season, 
except  for  conditions  as  described  in 
paragraph  205.239(c).  The  prohibition 
on  antibiotics  in  new  paragraph 
205.237(b)(7)  reinforces  the  existing 
prohibition  on  the  use  of  antibiotics 
found  in  paragraph  205.238(c)(1). 
Existing  §  205.237  provides  for  feed 
from  pasture  and  existing  §  205.239 
provides  for  access  to  pasture  and  lists 
reasons  for  temporary  confinement  from 
pasture.  New  paragraph  205.237(b)(8) 
reinforces  these  requirements  and  those 
of  amended  paragraph  205.239(a)(2), 
which  provides  that  ruminants  have 
continuous  year-round  management  on 
pasture. 
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In  response  to  an  NOSE 
recommendation,  and  public  comments, 
that  ruminants  receive  not  less  than 
thirty  percent  of  their  dry  matter  intake 
from  pastures,  this  action  adds  a  new 
paragraph  205.237(c).  This  new 
regulation  provides  that  during  the 
growing  season,  producers  shall  provide 
not  more  than  an  average  of  70  percent 
of  a  ruminant’s  dry  matter  demand  from 
dry  matter  feed  (dry  matter  feed  does 
not  include  dry  matter  grazed  from  ’ 
vegetation  rooted  in  pasture).  The 
paragraph  further  provides  that 
producers  shall,  once  a  month,  on  a 


monthly  basis:  (1)  Document  each  feed 
ration  (in  other  words,  for  each  type  of 
animal  (beef  cattle,  dairy  cattle,  sheep, 
goat),  each  class  of  animal’s  intended 
daily  diet  showing  all  ingredients,  daily 
pounds  of  each  ingredient  per  animal, 
each  ingredient’s  percentage  of  the  total 
ration,  the  dry  matter  percentage  for 
each  ingredient,  and  the  dry  matter 
pounds  for  each  ingredient);  (2) 
Document  the  daily  diy'  matter  demand 
of  each  class  of  animal  using  the 
formula:  Average  Weight/Animal  (lbs)  x 
.03  =  lbs  DM/Head/Day  x  Number  of 
Animals  =  Total  DM  Demand  in  lbs/ 


Day;  (3)  Document  how  much  dry 
matter  is  fed  daily  to  each  class  of 
animal;  and  (4)  Document  the 
percentage  of  dry  matter  fed  daily  to 
each  class  of  animal  using  the  formula: 
(DM  Fed  -5-  DM  Demand  in  Ibs/day)  x 
100  =  %  DM  Fed.  Plans  for  complying 
with  new  paragraph  205.237(c)  must  be 
a  part  of  the  producer’s  annual  OSP. 

The  following  is  an  example  of  a  feed 
ration  document  that  producers  could 
use  to  document  compliance  with  new 
paragraph  205.237(c). 

BILLING  CODE  3410-02-P 
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Feed  Ration 

For  the  Month  of: _ 

Date: _ 

Type  of  Animal: _ (For  example;  Beef  Cattle,  Dairy  Cattle,  Sheep,  Goat) 

Class  of  Animal: _ (For  example:  Calf,  Dry  Cow,  Lactating  Cow,  Bull,  Growing 

Cattle;  Calf,  Heifer,  Springer,  Lactating  Cow,  Bull;  Dry  and  Early  Pregnancy  Ewes,  Late 
Pregnancy  Ewes,  Nursing  Ewes,  Breeding  Ewes,  Lambs,  Yearlings;  Bucks,  Dry  Does,  Late 
Gestation,  Lactation,  Weaning,  Yearlings. 

Number  of  Animals  in  Class  of  Animal: _ ' 

Amount  of  Dry  Matter  Required  Daily  by  this  Class  of  Animal: _ (Calculate 

using  the  formula:  Average  Weight  Per  Animal  (Pounds)  x  .03  =  Pounds  Dry  Matter  Per  Head 
Per  Day  x  Number  of  Animals  =  Total  Dry  Matter  Demand  in  Pounds  Per  Day. 

Amount  of  Dry  Matter  Fed  Daily  to  Identified  Class  of  Animal: _ 

Percentage  of  Dry  Matter  Fed  Daily  to  Identified  Class  of  Animal: _ (Calculate 

using  the  formula;  (Dry  Matter  Fed  Dry  Matter  Demand  in  Pounds  Per  Day)  x  lOO  =  Percent 
Dry  Matter  Fed. 

Feed  Ration  Formula:  » 

Daily  Ration  Dry  Matter  Dry 

Matter 

Ingredients _ Pounds/Animal  Percent _ Percent  Poum^ 


Finally,  this  action  proposes  that 
§  205.2  be  further  amended  to  add 
definitions  for  graze,  grazing,  dry 
matter,  dry  lot,  and  feedlot.  These  are 
terms  found  in  new  and  amended 
language  in  §§  205.237,  205.239,  and 
205.240.  Their  addition  to  §  205.2  will 
facilitate  understanding  of  the  terms  as 
used.  The  definitions  for  graze,  grazing, 
and  dry  matter  come  from  the  NRCS, 
National  Range  and  Pasture  Handbook, 
Glossary,  September  1997.  The 
definitions  for  dry  lot  and  feedlot  are 


derived  from  the  various  sources  as 
discussed  above.  Graze  is  defined  as, 

“(1)  The  consumption  of  standing  forage 
by  livestock.  (2)  To  put  livestock  to  feed 
on  standing  forage.”  Grazing  is  defined 
as,  “To  graze.”  Dry  matter  is  defined  as, 
“The  amount  of  a  feedstuff  remaining 
after  all  the  free  moisture  is  evaporated 
out.”  Dry  lot  is  defined  as,  “A  confined 
area  that  may  be  covered  with  concrete, 
but  that  has  no  vegetative  cover.”  Dry 
lots  are  prohibited  in  organic  livestock 
production.  Feedlot  is  defined  as,  “A 


confined  area  for  the  controlled  feeding 
of  ruminants.”  Feedlots  are  prohibited 
in  organic  livestock  production. 

Changes  Requested  But  Not  Made 

In  developing  this  proposed  rule,  we 
considered  the  implications  of  120  days 
as  a  minimum  requirement  for  the 
amount  of  time  that  ruminemts  should 
spend  on  pasture  during  the  calendar 
year.  A  120-day  minimum  pasture 
requirement  means  that  animals 
potentially  could  be  confined  indoors  or 
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in  dry  lots  for  the  remaining  245  days 
of  the  year  and  still  be  in  compliance 
with  the  regulation.  We  believe  this  is 
contrary  to  the  expectations  of  the 
organic  community  and  consumers.  The 
intent  of  pasture  is  for  all  animals  of  an 
operation  to  graze  on  pasture 
throughout  the  growing  season.  In  the 
United  States,  growing  seasons  range 
from  121  days  to  365  days,  depending 
on  location.  By  using  growing  season  as 
the  minimum  time  period  for  grazing, 
the  regulations  ensure  the  ruminants 
raised  in  areas  with  longer  grazing 
periods  are  not  denied  the  opportunity 
to  graze  for  more  than  the  commenter 
proposed  120  days.  We  consider  the 
amendment  to  paragraph  205.239(a){2) 
to  closely  align  with  commenters’ 
proposed  minimum  120  days  on 
pasture.  As  previously  discussed  in  this 
action,  paragraph  205.239(a)(2),  as 
amended,  would  require,  for  all 
ruminants,  continuous  year-round 
management  on  pasture  for  grazing 
throughout  the  growing  season  and 
access  to  the  outdoors  throughout  the 
year,  including  during  the  non-growing 
season;  except  as  otherwise  provided  in 
paragraph  (c)  of  §  205.239.  Paragraph 
205.239(a)(2)  further  provides  that  dry 
lots  and  feedlots  are  prohibited. 
Therefore,  we  are  declining  to  specify  a 
minimum  number  of  days  spent  on 
pasture  because  an  arbitrary  number  of 
days  to  graze  may  not  be  consistent  with 
the  growing  season  for  an  organic 
livestock  operation. 

Over  10,500  commenters  suggested 
amending  the  regulations  to  require 
pasture  stocking  rates.  The  most 
common  figure  cited  was  no  more  than 
and  preferably  less  than,  three 
ruminants  per  acre,  in  order  to  meet 
combined  feed  intake  and  ecological 
goals.  We  believe  that  the  broad  range 
of  pasture  types  and  grazing  strategies 
available  to  producers  makes  a 
prescribed  minimum  stocking  rate  for 
pasture  arbitrary  and  often  contrary  to 
good  management  practices.  We  believe 
that  on  organic  operations  in  balance 
with  the  resources  available  to  them, 
stocking  rates  will  best  be  determined 
by  grazing  only  the  number  of  animals 
during  the  required  time  period  on  a 
parcel  that  can  support  such  grazing 
without  harm  to  the  pasture,  soil,  or 
w'ater  quality.  Higher  quality  pastures 
will  support  greater  numbers  of  animals 
per  acre,  while  lesser  stands  will 
support  a  lower  stocking  density. 
Therefore,  we  did  not  include  a 
specified  stocking  rate  for  pastures  in 
this  proposed  rule. 

We  received  comments  on  the  NOSB 
recommendation  that  beef  animals  be 
exempted  from  pasture  for  the  final 
finishing  stage — not  to  exceed  120  days. 


Of  the  over  80,500  comments  on  the 
ANPR,  the  overwhelming  majority 
spoke  to  the  pasturing  of  dairy  animals. 
However,  even  in  these  comments,  there 
was  a  consistent  theme  of  opposition  to 
confining  animals  (tens  of  thousands  of 
commenters)  and  feedlot  feeding 
(thousands  of  commenters). 

Commenters  who  favored  such  an 
exemption  requested  that  the  exemption 
not  exceed  90  days.  Others  argued  that 
allowing  beef  animals  to  be  confined  for 
the  last  120  days  of  finish  feeding,  prior 
to  slaughter,  is  not  in  keeping  with  the 
integrity  (accommodation  of  the  health 
and  natural  behavior  of  animals)  of  the 
organic  standards  that  consumers  expect 
from  the  certified  organic  label.  It  was 
also  argued  that  this  is  contrary  to  the 
expected  intent  of  pasture-raised 
animals  in  organic  systems.  A 
commenter  made  the  point  that  such  an 
exemption  would  permit  beef  animals  to 
be  raised  off  pasture,  in  some  climates, 
for  nearly  tlieir  entire  lives.  This 
commenter  cited  the  6  months  pasture 
exemption  for  young  stock,  the  non¬ 
growing  season,  and  a  4  month  pasture 
exemption  for  finish  feeding  as  possibly 
consisting  of  as  many  as  17  months  of 
a  beef  animal’s  18  to  24  month  life  span. 

We  agree  with  those  commenters  who 
argued  that  exemption  from  pasture  for 
finish  feeding  is  contrary  to  the 
expected  intent  of  pasture-raised 
animals  in  organic  systems.  There  is 
nothing  inherent  in  the  finish  feeding  of 
beef  cattle  that  precludes  them  from 
being  provided  with  pasture.  Allowing 
confinement  feeding  for  beef  cattle 
would  constitute  an  inconsistent 
application  of  the  pasturing  requirement 
and  would  lead  to  other  misapplications 
of  this  part  of  the  regulations.  Further, 
routinely  confining  animals  to  dry  lots 
or  feedlots  for  any  stage  of  production 
for  any  reason  is  inconsistent  wdth 
consumers’  expectations,  based  on 
comments  received,  that  livestock  graze 
on  pasture  during  the  growing  season. 
As  noted  above,  we  have  included  in 
the  amendment  to  paragraph 
205.239(a)(2),  the  statement  that  dry  lots 
and  feedlots  are  prohibited.  We  are  not 
providing  an  exemption  to  the 
requirement  for  pasture  or  to  the 
requirements  of  new  paragraph 
205.237(c),  for  the  finish  feeding  of  beef 
cattle.  New  paragraph  205.237(c) 
provides  that  for  the  growing  season, 
producers  shall  provide  not  more  than 
an  average  of  70  percent  of  a  ruminant’s 
dry  matter  demand  from  dry  matter  fed 
(dry  matter  fed  does  not  include  dry 
matter  grazed  from  vegetation  rooted  in 
pasture). 


Other  Proposed  Changes 

Paragraph  (a)  of  §  205.102  requires 
that  any  agricultural  product  that  is 
sold,  labeled,  or  represented  as  “100 
percent  organic,”  “organic,”  or  “made 
with  organic,”  to  be  produced  in 
accordance  with  livestock  §§  205.236 
through  205.239.  This  action  would 
amend  paragraph  205.102(a)  by  adding 
proposed  §  205.240.  Paragraph 
205.102(a)  would  now  read  “Produced 
in  accordance  with  the  requirements 
specified  in  §  205.101  or  §§  205.202 
through  205.207  or  §§205.236  through 
205.240  and  all  other  applicable 
requirements  of  part  205.” 

Paragraph  (a)  of  §  205.290  authorizes 
temporary  variances  from  the 
requirements  in  livestock  §§  205.236 
through  205.239.  This  action  would 
amend  paragraph  205.290(a)  by  adding 
proposed  §  205.240.  Paragraph 
205.290(a)  would  now  read  “Temporary 
variances  from  the  requirements  in 
§§205.203  through  205.207,  205.236 
through  205.240  and  205.270  through 
205.272  may  be  established  by  the 
Administrator  for  the  following 
reasons.” 

Section  205.690  lists  the  0MB  control 
number  assigned  to  the  information 
collection  requirements  in  this  part  by 
the  Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C.  Chapter  35,  as 
0581-0181.  This  number  was  listed 
incorrectly  in  the  final  regulations 
published  December  21,  2000  (65  FR 
80548,  December  21,  2000).  The  correct 
nurtiber  is  0581-0191.  Accordingly,  this 
action  amends  §  205.690  to  correct  the 
OMB  number  to  read  as  follows:  “The 
control  number  assigned  to  the 
information  collection  requirements  in 
this  part  by  the  Office  of  Management 
and  Budget  pursuant  to  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C. 
Chapter  35,  is  OMB  number  0581- 
0191.” 

Section  205.2  of  the  final  regulations 
published  on  December  21,  2000  (65  FR 
80548,  December  21,  2000)  defines 
“livestock”  as  “Any  cattle,  sheep,  goat, 
.swine,  poultry,  equine  animals  used  for. 
food  or  in  the  production  of  food,  fiber, 
feed,  or  other  agricultural-based 
consumer  products;  wild  or 
domesticated  game;  or  other  nonplant 
life,  except  such  term  shall  not  include 
aquatic  animals  or  bees  for  the 
production  of  food,  fiber,  feed  or  other 
agricultural-based  consumer  products.” 
This  definition  of  livestock  excludes 
aquatic  animals  and  bees  for  the 
production  of  food,  fiber,  feed  or  other 
agricultural-based  consumer  products. 
These  exclusions  are  inconsistent  wdth 
the  definition  of  livestock  found  in  the 
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OFPA.  Further,  the  exclusion  of  aquatic 
animals  is  inconsistent  with  the  2003 
Public  Law  108-11  which  amended  the 
OFPA  section  2107  (7  U.S.C.  §  6506)  to  . 
allow,  through  regulations  promulgated 
after  public  notice  and  opportunity  for 
comment,  the  certification  and  labeling 
of  wild  seafood  as  organic.  The 
exclusion  of  bees  is  also  inconsistent 
with  AMS’s  determination  that 
apiculture  and  the  products  of 
apiculture  can  be  certified  under  the 
NOP  regulations.  For  the  preceding 
reasons  we  propose  to  remove  the 
exclusions  from  the  definition  of 
livestock  as  currently  found  at  §  205.2. 
Removal  of  the  exclusion  from  the 
definition  of  livestock  does  not  change 
the  fact  that  standards  must  be 
developed  before  aquatic  species  qualify 
for  certification  under  the  NOP.  Further 
we  are  adding  “bee”  to  make  it  clear 
that  bees  used  in  the  production  of  food, 
fiber,  feed,  or  other  agricultural-based 
consumer  products  may  be  certified 
organic  provided  they  comply  with  the 
NOP.  The  definition  of  “livestock” 
would  now  read,  “Any  bee,  cattle, 
sheep,  goats,  swine,  poultry,  equine 
animals  used  for  food  or  in  the 
production  of  food,  fiber,  feed,  or  other 
agricultural-based  consumer  products; 
fish  used  for  food;  wild  or  domesticated 
game;  or  other  nonplant  life.” 

A.  Executive  Order  12988 

Executive  Order  12988  instructs  each 
executive  agency  to  adhere  to  certain 
requirements  in  the  development  of  new 
and  revised  regulations  in  order  to  avoid 
unduly  burdening  the  court  system. 

This  final  rule  is  not  intended  to  have 
a  retroactive  effect. 

States  and  local  jurisdictions  are 
preempted  under  the  OFPA  from 
creating  programs  of  accreditation  for 
private  persons  or  State  officials  who 
want  to  become  certifying  agents  of 
organic  farms  or  handling  operations.  A 
governing  State  official  would  have  to 
apply  to  USDA  to  be  accredited  as  a 
certifying  agent,  as  described  in 
paragraph  2115(b)  of  the  OFPA  (7  U.S.C. 
6514(b)).  States  are  also  preempted 
under  §§  2104  through  2108  of  the 
OFPA  (7  U.S.C.  6503  through'6507) 
from  creating  certification  programs  to 
certify  organic  farms  or  handling 
operations  unless  the  State  programs 
have  been  submitted  to,  and  approved 
by,  tbe  Secretary  as  meeting  the 
requirements  of  the  OFPA. 

Pursuant  to  paragraph  2108(b)(2)  of 
the  OFPA  (7  U.S.C.  6507(b)(2)),  a  State 
organic  certification  program  may 
contain  additional  requirements  for  the 
production  and  handling  of  organically 
produced  agricultural  products  that  are 
produced  in  the  State  and  for  the 


certification  of  organic  farm  and 
handling  operations  located  within  the 
State  under  certain  circumstances.  Such 
additional  requirements  must:  (a) 

Further  the  purposes  of  the  OFPA,  (b) 
not  be  inconsistent  with  the  OFPA,  (c) 
not  be  discriminatory  toward 
agricultural  commodities  organically 
produced  in  other  States,  and  (d)  not  be 
effective  until  approved  by  the 
Secretary. 

Pursuant  to  paragraph  2120(f)  of  the 
OFPA  (7  U.S.C.  6519(f)),  this  proposed 
rule  would  not  alter  the  authority  of  the 
Secretary  under  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  601  et  seq.], 
the  Poultry  Products  Inspections  Act  (21 
U.S.C.  451  et  seq.),  or  the  Egg  Products 
Inspection  Act  (21  U.S.C.  1031  et  seq.), 
concerning  meat,  poultry,  and  egg 
products,  nor  any  of  the  authorities  of 
the  Secretary  of  Health  and  Human 
Services  under  the  Federal  Food,  Drug 
and  Cosmetic  Act  (21  U.S.C.  301  et 
seq.),  nor  the  authority  of  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA)  under  the 
Federal  Insecticide,  Fungicide  and 
Rodenticide  Act  (7  U.S.C.  136  et  seq.). 

Section  2121  of  the  OFPA  (7  U.S.C. 
6520)  provides  for  the  Secretary  to 
establish  an  expedited  administrative 
appeals  procedure  under  which  persons 
may  appeal  an  action  of  the  Secretary, 
the  applicable  governing  State  official, 
or  a  certifying  agent  under  this  title  that 
adversely  affects  such  person  or  is 
inconsistent  with  the  organic 
certification  program  established  under 
this  title.  The  OFPA  also  provides  that 
the  U.S.  District  Court  for  the  district  in 
which  a  person  is  located  has 
jurisdiction  to  review  the  Secretary’s 
decision. 

B.  Executive  Order  12866 

This  action  has  been  determined 
significant  for  purposes  of  Executive 
Order  12866,  and  therefore,  has  been 
reviewed  by  the  Office  of  Management 
and  Budget.  Executive  Order  12866 
requires  the  agency  to  consider 
alternatives  to  the  proposed  rulemaking 
and  the  benefits  and  costs  of  the 
proposed  rule. 

Need  for  the  Rule 

AMS  has  determined  that  current 
regulations  regarding  access  to  pasture 
and  the  contribution  of  grazing  to  the 
diet  of  organically  raised  livestock  lack 
sufficient  specificity  and  clarity  to 
enable  AMS  to  efficiently  administer  the 
Program.  OSPs  dealing  with  livestock 
management  reflects  different 
application  of  existing  regulations  and 
interpretations  of  requirements  across 
Accredited  Certifying  Agents  (ACAs). 
AMS  has  received  11  complaints 


requesting  enforcement  actions  for 
alleged  violations  of  the  pasture 
provisions  of  the  NOP  livestock 
standards. 

Furthermore,  over  the  period  1994- 
2005,  the  NOSB  made  six 
recommendations  regarding  access  to 
the  outdoors  for  livestock,  pasture,  and 
conditions  for  temporary  confinement  of 
animals.  The  NOSB  process  for  the 
development  of  recommendations 
consists  of:  (1)  Identification  of  a  need 
by  members  of  the  public,  the  NOSB,  or 
the  NOP;  (2)  development  of  a  draft 
NOSB  recommendation:  (3)  public 
meeting  notice  published  by  the  NOP  on 
its  Web  site  and  in  the  Federal  Register; 
(4)  solicitation  of  public  comments  on 
tbe  recommendation  through 
regulations.gov  and  at  the  NOSB’s 
public  meetings:  (5)  finalization  of  the 
recommendation;  (6)  NOSB  approval  of 
the  recommendation;  and  (7)  NOSB 
referral  to  the  Secretary  for  the 
Secretary’s  consideration  and  any 
appropriate  action  (e.g.,  rulemaking, 
policy  development,  guidance). 

In  response,  on  April  13,  2006,  NOP 
published  an  Advanced  Notice  of 
Proposed  Rulemaking  (ANPR)  (71  FR 
19131)  seeking  input  on  the  role  of 
pasture  in  the  NOP  regulations  and 
what  parts  of  the  NOP  regulations 
should  be  amended  to  address  the  role 
of  pasture  in  organic  livestock 
management. 

Over  80,500  comments  were  received 
on  the  ANPR.  Support  for  strict 
standards  and  greater  detail  on  the  role 
of  pasture  in  organic  livestock 
production  was  nearly  unanimous  with 
just  28  of  the  comments  opposing 
changes  to  the  pasture  requirements. 
Organic  consumers  have  clearly  stated 
in  comments  that  they  expect  organic 
ruminants  to  graze  pasture  and  receive 
not  less  than  30  percent  of  their  DMI 
needs  from  grazing.  Nearly  all  of  the 
over  80,500  comments  were  received 
from  consumers  requesting  regulations 
that  would  clearly  establish  grazing  as  a 
primary  source  of  nourishment. 
Approximately  80,250  of  these 
comments  were  in  a  modified  form 
letter.  Many  of  these  consumers 
requested  that  grazing  account  for  at 
least  30  percent  of  the  ruminant’s  DMI 
needs. 

Thirty  percent  DMI  from  grazing  was 
recommended  to  the  Secretary  by  tbe 
NOSB.  That  figure  was  recommended  to 
the  NOSB  by  dairy  producers  through 
public  testimony  at  NOSB  meetings. 

The  choice  of  30  percent  was  based  on 
producer  collaboration  on  what  was  the 
minimum  DMI  from  grazing  necessary 
to  meet  the  requirement  that  ruminants 
obtain  feed  value  from  the  grazing  of 
pa.sture. 
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Regulatory  Objective 

The  goal  in  amending  the  NQP 
regulations  is  to  bring  uniformity  in 
application  to  the  livestock  regulations, 
especially  as  they  relate  to  the  pasturing 
of  ruminants,  so  as  to  facilitate 
enforcement  of  livestock  regulations 
that  reflect  consumer  expectations  and 
producer  perspectives  regarding  the 
production  of  organic  livestock  and 
their  products.  The  proposed  rule 
would  establish  uniformity  in  the 
application  of  regulations  for  all 
ruminant  livestock  producers  regardless 
of  operation  size  or  location.  This  is 
especially  important  to  small  producers 
who  account  for  an  estimated  93  percent 
of  organic  livestock  producers.  This 
action  makes  clear  what  pasturing 
means  under  the  NOP. 

This  action  is  being  taken  by  AMS  to 
ensure  that  NOP  livestock  production 
regulations  have  sufficient  specificity 
and  clarity  to  enable  AMS  and  ACAs  to 
efficiently  administer  the  NOP  and  to 
facilitate  and  improve  compliance  and 
enforcement.  This  action  is  also 
intended  to  satisfy  consumer 
expectations  that  ruminant  livestock 
animals  graze  pastures  during  the 
growing  season. 

Alternatives  Considered 

Alternatives  to  this  proposed 
rulemaking  are  to:  (1)  Make  no  changes 
to  the  existing  regulations;  (2)  adopt  a 
reduced  pasturing  period,  such  as  the 
120  day  minimum  period  recommended 
by  the  NOSB  and  some  commenters;  or 
(3)  adopt  a  3  ruminants  per  acre 
stocking  rate  measure  as  suggested  by 
some  commenters. 

Alternative  one  is  make  no  changes  to 
the  existing  regulations.  This  option 
would  result  in  continued 
dissatisfaction  among  consumers, 
producers,  and  certifying  agents  in  the 
organic  community.  This  option  would 
also  continue  to  pose  difficulty  in 
enforcement  of  the  existing  regulations 
by  certifying  agents  who  are  seeking 
greater  regulatory  certainty  in  these 
pasture  provisions.  This  proposed 
rulemaking  was  requested  by 
consumers,  producers,  and  certifying 
agents  to  ensure  uniformity  in 
application  of  livestock  regulations  by 
requiring  that  all  organic  ruminant 
livestock  graze  pasture  throughout  the 
growing  season.  Support  for  strict 
standards  and  greater  detail  on  the  role 
of  pasture  in  organic  livestock 
production  was  nearly  unanimous  with 
just  28  of  the  over  80,500  comments,  on 
the  ANPR,  opposing  changes  to  the 
pasture  requirements.  Finally,  a  stated 
purpose  of  the  OFPA  (7  U.S.C.  §  6501) 
is  to  assure  consumers  that  organically 


produced  products  meet  a  consistent 
standard.  The  current  livestock 
provisions  need  additional  specificity  to 
assist  ACAs  with  assuring  the  consistent 
standard  purpose  of  the  OFPA.  This  is 
evidenced  by  the  enforcement  actions 
resulting  from  the  current  inconsistent 
application  of  the  livestock  standards 
among  the  ACAs.  Amendment  to  the 
existing  regulations  is  necessary  to  briifg 
about  enforceable  consistency  in 
application. 

A  second  alternative  is  to  adopt  the 
120  day  minimum  pasturing  period  as 
recommended  by  the  NOSB.  This  NOSB 
recommendation  was  developed  with 
public  input.  The  choice  of  120  days 
was  based  on  producer  knowledge  of 
the  minimum  period  when  pasture  is 
actively  growing  and  suitable  for 
grazing.  As  recommended,  however, 
this  option  would  create  a  situation 
where  ruminants  could  be  denied 
pasture  for  grazing  for  as  much  as  245 
days  during  the  year.  During  this  time 
the  ruminants  could  conceivably  be 
confined  indoors  or  in  dry  lots  for  the 
remaining  245  days  a  year  and  still  be 
in  compliance  with  the  regulations.  We 
considered  what  this  minimum 
requirement  would  mean  for  the 
remainder  of  the  calendar  year  and 
determined  that  this  option  falls  short  in 
meeting  the  expectations  of  consumers, 
producers,  and  ACAs  that  organic 
ruminants  graze  pasture  throughout  the 
growing  season. 

This  option  would  also  create  a 
situation  where  producers  in  areas  with 
the  shortest  growing  seasons  could,  due 
to  a  late  spring  or  early  winter,  fail  to 
achieve  the  mandatory  120  days  on 
pasture  for  grazing.  From  a  compliance 
objective,  certifying  agents  stated  their 
reluctance  to  take  an  enforcement  action 
if  a  producer  fails  by  one  or  a  few  days 
to  meet  the  minimum  requirement  of 
days  on  pasture.  Furthermore,  it  is  not 
clear  how  to  achieve  regulatory 
compliance  if  the  goals  are  met  for  all 
but  one  or  a  few  animals  on  the 
operation,  compared  with  failing  to 
meet  the  goals  for  all  animals  for  a  brief 
time. 

The  proposed  rule  modifies  the 
NOSB’s  recommendation  to  eliminate 
both  of  the  identified  short  comings.  We 
accomplish  this  by  requiring  continuous 
year-round  management  on  pasture, 
except  for  the  temporary  confinement 
periods  specifically  provided  within  the 
regulations.  This  will  ensure  that 
ruminants  graze  pasture  throughout  the 
growing  season  and  that  ruminants  are 
provided  access  to  the  outdoors 
throughout  the  year,  including  during 
the  non-growing  season.  We  are  seeking 
comments  on  why  ruminants  should  be 


allowed  to  graze  for  120  days  rather 
than,  for  the  growing  season. 

The  NOSB  has  recommended  that  the 
Secretary  publish  regulatory  language 
authorizing  temporary  confinement  (up 
to  120  days)  in  feedlots  for  the  finish 
feeding  of  organic  slaughter  stock.  This 
NOSB  recommendation  also  stated  that 
such  temporary  confinement  should 
specifically  exclude  lactating  dairy 
animals.  We  agree  with  those 
commenters  who  argued  that  exemption 
from  pasture  for  finish  feeding  is 
contrary  to  the  expected  intent  of 
pasture-raised  animals  in  organic 
systems.  Accordingly,  the  proposed  rule 
specifically  prohibits  dry  lots  and 
feedlots  which  are  currently  not 
authorized  within  the  regulations. 

A  third  alternative  is  to  adopt  a  3- 
ruminants-per-acre  stocking  rate 
measure  as  suggested  by  some 
commenters.  Commenters  suggested 
that  the  regulations  require  pasture 
stocking  rates  of  no  more  than  and 
preferably  less  than,  three  ruminants  per 
acre,  in  order  to  meet  combined  feed 
intake  and  ecological  goals.  These 
comments  do  not  appear  to  consider 
what  would  be  the  appropriate  stocking 
rate  for  the  diverse  species  of  ruminant 
(e.g.,  buffalo,  bison,  cattle,  goats,  sheep). 
Further,  this  option  would  not  achieve 
the  goal  of  ensuring  that  ruminants 
graze  pasture  at  a  level  sufficient  to 
provide  an  average  of  not  less  than  30 
percent  of  each  animal’s  daily  dry 
matter  needs  during  the  growing  season. 
Nor  would  it  assure  that  ruminants 
graze  pasture  throughout  the  growing 
season.  It  would,  however,  limit  the 
number  of  ruminants  an  operation  could 
raise  per  acre. 

Tbe  broad  range  of  pasture  types  and 
grazing  strategies  available  to  producers 
makes  a  prescribed  maximum  stocking 
rate  for  pasture  arbitrary  and  often 
contrary  to  good  management  practices. 
Stocking  rates  are  dependent  on  pasture 
and  grazing  management.  The  ability  of 
any  given  pasture  to  provide  nutritional 
value  to  a  ruminant  is  dependent  on  the 
pasture’s  forage  quality  and  quantity. 
Thus,  stocking  rates  will  vary  from 
pasture  to  pasture  and  quite  possibly 
within  pastures. 

A  mandated  maximum  stocking  rate 
of  3  ruminants  per  acre  could  interfere 
with  a  producer’s  ability  to  balance 
forage  supply  with  ruminant  demand. 
On  one  hand,  a  maximum  3  ruminants 
per  acre  stocking  rate  could  result  in 
overgrazing  of  lesser  quality  pastures 
accompanied  by  adverse  environmental 
consequences  such  as  erosion  and 
nutrient  runoff.  On  the  other  hand, 
producers  with  high  quality  pastures 
could  be  prevented  from  maximizing 
the  forage  availability  of  their  pasture 
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due  to  the  mandated  3  ruminants  per 
acre  stocking  rate.  Rather  than 
prescribing  a  specific  stocking  rate,  the 
producer,  together  with  their  ACA, 
should  be  allowed  to  vary  the  stocking 
rate  to  conform  to  the  carrying  capacity 
of  the  pasture.  Therefore,  the  proposed 
rule  requires  that  the  producer  manage 
pasture  as  a  crop  in  full  compliance 
with  §§  205.200  through  205.206.  This 
proposal  requires  that  ruminants  receive 
an  average  of  not  less  than  30  percent 
of  their  dry  matter  needs  from  grazing 
during  the  growing  season.  Within  these 
parameters  the  producer,  together  with 
their  ACA,  is  free  to  determine  the 
number  of  animals  the  operation  can 
accommodate  while  complying  with  all 
of  the  NOP  regulations  and  the  stocking 
rate  appropriate  for  each  pasture  within 
the  operation.  The  alternative  that  is 
proposed  requires  grazing  throughout 
the  growing  season  and  a  limit  of  not 
less  than  30%  DMI  from  grazing  during 
the  growing  season.  We  are  adopting  the 
30%  standard  recommended  by  the 
NOSB  and  supported  by  comments 
received  in  response  to  the  ANPR,  but 
welcome  further  comment  on  the 
impact  of  this  standard,  how  many 
producers  currently  achieve  this 
standard,  how  many  producers  would 
have  to  change  their  practices  to  achieve 
this  standard,  and  the  suitability  of 
alternative  percentages. 

Baseline 

Based  on  the  2005  Agricultural 
Research  Management  (ARM)  Survey  of 
ACAs  conducted  by  the  Economic 
Research  Service  (ERS),  U.S.  certified 
organic  acreage  stood  at  4  million  acres 
of  which  approximately  2.3  million  was 
pasture  and  rangeland.  The  actual 
amount  of  certified  organic  acreage  as  of 
this  date  is  currently  unknown. 

By  the  end  of  2005,  the  number  of 
U.S.  certified  organic  crop,  livestock, 
and  handling  operations  totaled  about 
8,500.  Of  this  total,  AMS  estimates  that 
there  are  currently  approximately  1 ,800 
U.S.  organic  dairy  producers.  The 
number  of  certified  organic  beef,  sheep, 
lamb,  goat,  buffalo,  and  bison  operations 
is  currently  unknown. 

Data  from  the  2005  ARM  Survey 
shows  that  there  were  36,113  organic 
beef  cows,  87,082  organic  dairy  cows, 
58,822  unclassified  cows  and  young 
stock,  and  4,471  sheep  and  lambs.  Not 
broken  out  in  this  data  is  the  number  of 
organic  goats,  buffalo,  and  bison  which 
were  lumped  with  other  animals.  ERS 
includes  goats,  buffalo,  bison,  rabbits, 
and  other  specialties  in  the  designation 
other  animals.  The  actual  number  of 
certified  organic  ruminants  of  each  type 
as  of  this  date  is  currently  unknown. 


With  regard  to  dairies,  the  2005  ARM 
Survey  found  that  84  percent  of  organic 
dairies  and  60  percent  of  the  organic 
milk  cows  were  located  in  the  Northeast 
and  Upper  Midwest.  Nine  percent  of 
organic  dairies  and  8  percent  of  the 
organic  milk  cows  are  found  in  the  Corn 
Belt.  By  contrast  only  7  percent  of  the 
organic  dairies  were  located  in  the  West, 
but  these  operations  held  32  percent  of 
the  organic  milk  cows.  Nationally  the 
mean  size  of  an  organic  dairy  is  82 
cows.  The  mean  size  of  organic  dairies 
in  the  Northeast  is  52  cows  versus  64 
cows  in  the  Upper  Midwest  and  381 
cows  in  the  West.  USDA  lacks  data  to 
determine  whether  these  distributions 
have  changed  over  the  last  three  years. 

The  2005  ARM  Survey  also  found  that 
organic  dairies  averaged  about  13,600 
pounds  of  milk  per  cow  or  a  daily 
average  of  45  pounds  of  milk  per  cow. 
Using  a  pay-price  of  $22  per 
hundredweight  each  cow  would 
generate  approximately  $2,992.  Based 
on  the  Small  Business  Administration 
(SBA)  definition  of  what  constitutes  a 
small  agricultural  producer,  this  would 
make  a  small  dairy  any  dairy  with  less 
than  251  cows.  As  noted  in  the  previous 
paragraph,  7  percent  of  the  organic 
dairies  were  located  in  the  West,  but 
these  operations  held  32  percent  of  the 
organic  milk  cows  and  had  a  mean  size 
of  381  cows.  This  would  suggest  that 
over  93  percent  of  the  organic  dairies 
are  small  producers  and  that  large 
producers  operate  primarily  in  the  West. 

For  feed  from  grazing  (According  to 
the  2005  i\RM  Survey),  costs  per 
hundredweight  of  milk  sold  were  eight 
times  less  expensive  than  home-grown 
harvested  feed  and  ten  times  cheaper 
than  purchased  feed  on  organic  farms. 
AMS  believes,  but  lacks  data  to 
substantiate,  that  these  spreads  have 
increased  due  to  today’s  high  costs  for 
fuel  and  organic  feed. 

The  2005  ARM  Survey  found  that 
more  than  60  percent  of  organic  dairies 
provided  their  animals  with  pasture  that 
provided  more  than  50  percent  of  their 
forage  needs  throughout  the  growing 
season.  USDA  lacks  data  to  determine 
whether  these  distributions  have 
changed  over  the  last  three  years.. 

Livestock  access  to  pasture  and 
grazing  as  a  somce  of  nourishment 
varies  greatly  across  regions  because  of 
climatic  and  related  environmental 
conditions.  Further,  grazing  practices 
and  access  to  pasture  vary  greatly 
among  similarly  situated  organic 
producers.  OSPs  dealing  with  livestock 
management  reflect  different 
application  of  existing  regulations  and 
interpretations  of  requirements  across 
ACAs.  This  has  resulted  in  a  lack  of 
uniformity  in  application  of  the 


livestock  regulations,  especially  as  they 
relate  to  the  pasturing  of  ruminants. 
Current  practices  are  expected  to 
continue  in  the  absence  of  additional 
specificity  and  clarity  in  the  livestock 
regulations. 

Benefits  to  the  Proposed  Rule 

This  proposed  rule  brings  uniformity 
in  application  to  the  livestock 
regulations;  especially  as  they  relate  to 
the  pasturing  of  ruminants.  This 
uniformity  will  create  equitable, 
consistent,  performance  standards  for 
all  ruminant  livestock  producers. 
Producers  who  currently  operate  based 
on  grazing  will  perceive  a  benefit 
because  these  producers  claim  an 
economic  disadvantage  in  competing 
with  livestock  operations  that  do  not 
provide  pasture.  This  proposed  rule 
would  also  bring  uniformity  in 
application  to  the  livestock  regulations. 
This  uniformity  in  application  will 
allow  the  ACAs  and  AMS  to  administer 
the  livestock  regulations  in  a  way  that 
reflects  consumer  preferences  regarding 
the  production  of  organic  livestock  and 
their  products.  Commenters  have  clearly 
stated  that  they  expect  organic 
ruminants  to  graze  pasture  and  receive 
not  less  than  30  percent  of  their  dry 
matter  needs  from  grazing.  Because  of 
this,  it  is  crucial  that  consumer 
expectations  are  met.  This  proposed 
rulemaking  is  intended  to  reflect 
consumer  expectations  and  producer 
perspectives.  This  action  makes  cl^ar 
what  access  to  pasture  means  under  the 
NOP. 

This  action  will  ensure  that  NOP 
livestock  production  regulations  have 
sufficient  specificity  and  clarity  tc 
enable  AMS  and  ACAs  to  efficiently 
administer  the  NOP  and  to  facilitate  and 
improve  compliance  and  enforcement. 
This  specificity  and  clarity  is  expected 
to  assure  that  ACAs  and  producers 
know  what  constitutes  compliance  and 
will  satisfy  consumer  expectations  that 
ruminant  livestock  animals  graze 
pastures  during  the  growing  season. 

This  proposed  rule  also  adds  3  new 
regulatory  provisions,  which  many 
ruminant  livestock  producers  already 
comply  with.  New  regulatory  provisions 
include:  (1)  The  requirement  that 
pastures  be  managed  for  grazing 
throughout  the  growing  season  (The 
pasture  system  must  provide  all 
ruminants  under  the  OSP  with  an 
average  of  not  less  than  30  percent  of 
their  DMI  from  grazing  throughout  the 
growing  season.);  (2)  use  of  a  sacrificial 
pasture;  and  (3)  the  requirement  that  for 
the  growing  season,  producers  provide 
not  more  than  an  average  of  70  percent 
of  a  ruminant’s  DMI  from  their  total  feed 
ration  minus  grazed  vegetation  rooted  in 
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pasture.  These  3  new  regulatory 
provisions  will  ensure  that  ruminants 
spend  more  time  on  pasture  and  that 
they  receive  a  significant  portion  of 
their  daily  feed  intake,  during  the 
growing  season,  from  grazing  vegetation 
rooted  in  pasture.  Inconsistency  in  the 
application  of  the  livestock  regulations 
by  producers  and  ACAs  has  resulted  in 
the  filing  of  consumer  complaints  under 
the  NOP  complaint  procedures.  Some  of 
these  complaints  have  been  followed  by 
negative  press  generated  by  a  consumer 
activist  organization.  This  negative 
press  has  created  consumer  uncertainty 
regarding  the  organic  status  of  milk  and 
milk  products  labeled  “organic.” 
Accordingly,  this  action  provides  more 
information  which  will  contribute  to 
producer  and  certifying  agent 
understanding  which  will  in  turn 
eliminate  the  current  inconsistent 
application  of  livestock  regulations 
under  the  NOP.  Further,  since  the  NOP 
regulations  were  implemented  in 
October  2002,  W'e  have  found  that 
producers  need  to  improve  their 
description  of  the  practices  and 
procedures  they  employ  to  comply  with 
the  livestock  regulations  in  general  and 
the  pasture  requirements  in  particular. 
Accordingly,  this  action  provides 
greater  detail  about  acceptable  and 
required  practices  related  to  organic 
livestock  and  pasture  management  that 
will  result  in  more  thorough  OSPs.  The 
OSP  commits  the  producer  to  a 
sequence  of  practices  and  procedures 
resulting  in  an  operation  that  complies 
with  every  applicable  provision  in  the 
regulations. 

By  eliminating  the  current 
inconsistent  application  of  livestock 
regulations  under  the  NOP  and 
improving  OSPs,  consumers  will  have 
the  assurance  that  the  organic  label  is 
applied  according  to  clear,  consistently 
applied,  standards.  These  standards  will 
provide  for  the  grazing  of  ruminants  on 
pasture  throughout  the  growing  season 
such  that  ruminants  obtain  feed  value 
from  the  grazing  of  pasture.  This  will  in 
turn  satisfy  consumer  expectations  that 
^  ruminant  livestock  animals  graze 
pastures  during  the  growing  season. 
Eliminating  the  current  inconsistent 
application  of  livestock  regulations  is 
expected  to  end  the  filing  of  complaints 
which  will,  in  turn,  end  the  generation 
of  negative  press  which  has  damaged 
the  image  of  organic  milk  and  milk 
products. 

Costs  of  Proposed  Rule 

This  action  will  increase  the  cost  of 
production  for  producers  who  currently 
do  not  pasture  their  animals  and  those 
producers  who  do  not  manage  their 
pastures  at  a  sufficient  level  to  provide 


at  least  30  percent  DMI.  For  organic 
slaughter  stock  producers,  an  increase 
in  costs  might  result  in  a  greater  volume 
of  slaughter  animals,  at  least  in  the  short 
term,  entering  the  market  driving  down 
prices.  Longer  term  these  increased 
costs  could  result  in  increased 
consumer  prices  unless  the  increased 
costs  are  offset  by  reductions  in  other 
costs  of  production.  Other  costs  of 
production  that  could  be  expected  to  go 
down  are  costs  associated  with  producer 
harvest  and  purchase  of  feed  and  the 
cost  of  herd  health.  Because  we  have  so 
little  data  on  the  organic  slaughter 
sector,  we  are  seeking  input  from 
commenters  on  how  production  costs 
and  consumer  prices  may  be  affected  by 
the  changes  in  this  proposed 
rulemaking. 

Dairy  producers  not  currently 
pasturing  their  animals  and  those  not 
managing  their  pastures  at  a  level 
sufficient  to  provide  at  least  30  percent 
DMI  are  also  expected  to  experience 
increased  costs.  This  increased  cost 
could,  at  least  in  the  short  term,  lead  to 
a  reduced  milk  supply.  Increased  costs 
combined  with  a  reduced  milk  supply 
might  be  followed  by  an  increased  pay- 
price  to  producers.  Milk  and  milk 
product  processors  would  be  motivated 
to  increase  the  pay-price  so  as  to  both 
maintain  existing  supplies  and  to 
encourage  expanded  supplies.  With 
increased  consumer  prices  accompanied 
by  increased  pay-price  to  producers, 
some  organic  producers  would  be 
expected  to  expand  production  and 
additional  conventional  producers 
would  be  expected  to  transition  to 
organic  production.  An  increased  pay- 
price  to  producers  would  surely  result 
in  increased  consumer  prices.  Longer 
term  increased  costs  should  be  offset,  at 
least  in  part,  by  reductions  in  other 
costs  of  production.  Other  costs  of 
production  that  could  be  expected  to  go 
down  are  costs  associated  with  producer 
harvest  and  purchase  of  feed  and  the 
cost  of  herd  health.  Because  we  have  so 
little  data  on  the  organic  dairy  sector, 
we  are  seeking  input  from  commenters 
on  how  production  costs  and  consumer 
prices  may  be  affected  by  the  changes  in 
this  proposed  rule. 

Organic  livestock  producers  are 
currently  faced  with  tight  feed  supplies 
and  high  costs.  Because  we  have  so  little 
data  on  the  organic  feed  sector,  we  are 
seeking  input  from  commenters  on  how 
the  availability  of  feed  supplies  and 
costs  may  be  affected  by  the  changes  in 
this  proposed  rule.  We  are  also  seeking 
data  from  commenters  on  whether 
current  feed  stocks  and  price  are 
limiting  the  expansion  of  livestock 
production. 


The  costs  associated  with  complying 
with  this  proposed  rule  would  vary 
based  on  the  livestock  producer’s 
current  practices  and  the  degree  to 
which  they  conform  to  the  proposed 
clarified  and  amended  livestock 
regulations.  Cost  factors  could  include 
land  and  seed  for  pasture;  fencing  to 
protect  ponds,  streams,  and  other  bodies 
of  water;  and  documenting  feed  rations, 
once  a  month,  on  a  monthly  basis.  We 
are  seeking  further  comment  on  these 
costs,  as  the  data  we  have  on  this 
industry  are  limited  at  this  time. 

Some  producers  may  see  an  overall 
reduction  in  production  costs  as  a  result 
of  this  proposed  rule.  Foir  feed  from 
grazing  (According  to  the  2005  ARM 
Survey),  costs  per  hundredweight  of 
milk  sold  were  eight  times  less 
expensive  than  home-grown  harvested 
feed  and  ten  times  cheaper  than 
purchased  feed  on  organic  farms. ^ 
Therefore,  we  are  also  seeking 
additional  information  on  how  costs 
may  decline  if  ruminants  increase  time 
grazing  compared  with  being  fed  grain 
or  harvested  forage. 

New  regulatory  provisions  include: 

(1)  The  requirement  that  pastures  be 
managed  for  grazing  throughout  the 
growing  season  (The  pasture  system 
must  provide  all  ruminants  under  the 
OSP  with  an  average  of  not  less  than  30 
percent  of  their  DMI  from  grazing 
throughout  the  growing  season.);  (2)  use 
of  a  sacrificial  pasture;  and  (3)  the 
requirement  that  for  the  growing  season, 
producers  provide  not  more  than  an 
average  of  70  percent  of  a  ruminant’s 
DMI  from  their  total  feed  ration  minus 
grazed  vegetation  rooted  in  pasture. 

According  to  the  Federation  of 
Organic  Dairy  Farmers  (FOOD  Farmers) 
most  ruminant  livestock  producers 
pasture  their  animals  and  many 
maximize  the  use  of  pasture.  FOOD 
Farmers  is  a  national  dairy  producer 
organization  representing  over  1,200  of 
the  approximately  1,800  U.S.  organic 
dairy  producers.  The  2005  ARM  Survey 
found  that  more  than  60  percent  of 
organic  dairies  provided  their  animals 
with  pasture  that  provided  more  than  50 
pertent  of  their  forage  needs  throughout 
the  growing  season. 

Ruminant  livestock  operations 
currently  pasturing  their  animals  may 
see  minimal  increased  costs,  if  any. 
Some  who  already  pasture  their  animals 
may  need  to  improve  the  quality  of  their 
pastures  to  provide  sufficient  yegetation 
for  grazing  throughout  the  growing 
season  to  meet  the  average  30  percent 


'  McBride,  William  D.,  and  Catherine  Greene,  “A 
Comparison  of  Conventional  and  Organic  Milk 
Production  Systems  in  the  U.S.,”  Selected  Paper 
prepared  for  presentation  at  the  AAEA,  Portland, 
Oregon,  2007. 
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DMI  level.  Costs  associated  with 
providing  sufficient  vegetation  for 
grazing  throughout  the  growing  season 
would  include  the  time  (labor)  spent 
seeding  the  pastures,  fuel  for  equipment 
used  in  seeding,  and  the  cost  of  seed. 

Geographical  location,  current  year 
growing  conditions,  and  pasture 
conditions  will  influence  the  need  for 
seeding.  Productive  well  managed 
perennial  grass  pastures  would  likely 
not  require  annual  seeding.  Poor 
producing  and  poorly  managed 
perennial  grass  pastures  would  require 
annual  seeding.  It  is  anticipated  that 
some  producers  will  need  to  annually 
plant  annual  crops  for  grazing  to 
provide  sufficient  vegetation  for  grazing 
throughout  the  growing  season.  This 
would  be  especially  true  for  those 
periods  during  the  growing  season  when 
perennial  grass  pastures  are  dormant. 

Seed  costs  will  vary  depending  on 
what  is  to  be  grown  and  how  many 
acres  are  to  be  grown.  As  an  example, 
if  organic  fescue  is  to  be  grown,  the  seed 
will  cost  approximately  $60  per  acre  at 
2007  prices.  If  organic  festolium  is  to  be 
grown  the  seed  will  cost  approximately 
$50  per  acre  at  2007  prices.  Certified 
organic  orchardgrass  would  cost 
approximately  $46  per  acre  at  2007 
prices.  Certified  organic  ryegrass  would 
cost  approximately  $75  per  acre  at  2007 
prices.  Benefits  of  using  improved 
pasture  include  a  lower  cost  of 
purchased  feed  (grains  and  forages)  per 
hundredweight  of  milk  or  meat 
produced,  reduced  forage  harvest  costs, 
and  reduced  veterinary  costs,  which 
could  result  in  an  overall  increase  in 
farm  profitability  (as  noted  above).  For 
an  example  of  data  on  reduced 
veterinary  costs  see  page  76  of 
Knoblauch,  Wayne  A.,  Putnam,  Linda 
D.,  and  Karszes,  Jason.  Dairy  Farm 
Management  Business  Summary  New 
York  State  2004.  Ithaca,  New  York: 
Cornell  University,  November,  2005.  An 
additional  benefit  is  that  with  uniform 
application  of  the  NOP  livestock 
regulations  there  should  be  a  near 
elimination  of  violations  of  the  pasture 
regulations.  This  will  eliminate  the 
filing  of  complaints  regarding  the 
pasturing  of  ruminants.  In  the  past  such 
complaints  have  been  followed  by 
negative  press  generated  by  a  consumer 
activist  organization.  This  negative 
press  has  created  consumer  uncertainty 
regarding  the  organic  status  of  milk  and 
milk  products  labeled  “organic.”  This 
should  lead  to  an  improved  image  for 
organic  milk  and  milk  products  which 
should  increase  consumer  confidence 
and  result  in  increased  markets  for 
organic  livestock  products.  Because  we 
have  so  little  data  on  the  pasturing  of 
ruminant  animals  by  organic  producers 


and  the  ability  of  existing  pastures  to 
provide  the  minimum  30  percent  DMI 
over  the  growing  season,  we  are  seeking 
input  from  commenters  on  how 
production  costs  may  be  affected  by  the 
changes  in  this  proposed  rule. 

Some  ruminant  livestock  producers 
have  not  been  providing  pasture,  or 
have  insufficient  pasture  to  support  the 
size  of  their  herd,  and  may  need  to 
obtain  pasture  to  comply  with  the  new 
regulatory  provisions.  The  exact  number 
of  producers  who  may  need  to  obtain 
pasture  to  comply  with  the  new 
regulatory  provisions  is  unknown,  but 
estimated  to  be  well  under  100.  This 
estimate  is  based  on  our  understanding 
that  almost  all  of  the  estimated  1,800 
ruminant  livestock  producers  are 
currently  providing  at  least  some 
pasture  and  that  only  a  few  currently 
lack  sufficient  pasture  to  graze  all  of 
their  animals  enough  to  achieve  the  30 
percent  DMI  level.  Because  we  lack  this 
data,  we  are  seeking  input  from 
commenters  on  how  many  ruminant 
livestock  producers  are  not  providing 
pasture  or  have  insufficient  pasture  to 
support  the  size  of  their  herd. 

Costs  of  pasture  vary  depending  on 
location.  USDA’s  Agricultural  Statistics, 
2007,  show  2006  pasture  land  values 
ranging  from  $11,700  per  acre  in  New 
Jersey  to  $250  per  acre  in  North  Dakota. 
Costs  would  likely  be  higher  for 
certified  organic  pasture.  USDA’s 
Agricultural  Statistics,  2007,  show  2006 
pasture  land  cash  rents  ranging  from 
$38  per  acre  in  Iowa  and  Wisconsin  to 
$2  per  acre  in  New  Mexico.  Again,  costs 
would  likely  be  higher  for  certified 
organic  pasture.  Per  acre  rental  rates 
would  also  vary  based  on  pasture 
quality  factors.  The  higher  the  pasture 
quality,  the  more  the  producer  may  pay 
per  acre,  but  the  fewer  the  acres  needed 
to  comply  with  the  regulations.  Benefits 
of  pasture  include  a  lower  cost  of 
purchased  feed  (grains  and  forages)  per 
hundredweight  of  milk  or  meat 
produced,  reduced  forage  harvest  costs, 
and  reduced  veterinary  costs.  On  the 
other  hand,  producers  may  not  require 
more  pasture  at  all,  but  instead  may 
shift  to  using  intensive  rotational 
grazing,  which  is  becoming  the  standard 
for  grazing  today.  Under  intensive 
grazing,  producers  use  the  same  or 
fewer  acres  of  land  to  graze  the  same  of 
greater  numbers  of  animals.  Because  we 
lack  data  on  the  price  of  organic  pasture, 
we  are  seeking  input  from  commenters. 
Costs  associated  with  complying  with 
the  proposed  new  sacrificial  pasture 
provision  will  depend  on  the  individual 
producer’s  current  practices  and 
location.  Sacrificial  pastures  are  used  as 
'  a  place  where  animals  are  kept  for  short 
periods  during  saturated  soil  conditions 


to  confine  pasture  damage  to  an  area 
where  potential  environmental  impacts 
can  be  controlled.  Livestock  operations 
already  using  a  sacrificial  pasture 
system  would  see  minimal  increased 
costs.  Costs  to  livestock  producers  who 
do  not  currently  use  a  sacrificial  pasture 
system  will  vary.  Costs  will  depend  on 
what  it  would  take  to  modify  an  existing 
pasture  and  its  surrounding  area  to 
ensure  that  environmental  impacts  can 
be  controlled.  For  livestock  producers 
who  have  not  been  providing  pasture, 
they  will  need  to  include  a  sacrificial 
pasture  in  their  new  pasture  system. 

They  will  also  need  to  ensure  that  the 
pasture  used  as  a  sacrificial  pasture  and 
its  surrounding  area  are,  if  necessary, 
modified  to  ensure  that  environmental 
impacts  can  be  controlled.  Because  we 
have  so  little  data  on  the  costs 
associated  with  providing  a  sacrificial 
pasture,  we  are  seeking  input  from 
commenters  on  the  costs  associated 
with  establishment  and  maintenance  of 
a  sacrificial  pasture  as  well  as  how 
production  costs  may  be  affected. 

Some  ruminant  livestock  operations 
have  one  or  more  pastures  that  contain 
a  pond  or  have  a  stream  running 
through.  The  exact  number  of  organic 
ruminant  livestock  operations  having 
one  or  more  pastures  that  contain  a 
pond  or  have  a  stream  running  through 
is  unknown.  Because  we  lack  this  data, 
we  are  seeking  input  from  commenters. 

Water  quality  is  adversely  impacted 
when  livestock  are  not  excluded  from 
ponds  and  streams.  In  this  action  we 
propose  further  addressing  risk  to  soil  or 
water  quality  through  a  new  paragraph 
205.239(f),  which  provides  that  the 
producer  of  an  organic  livestock 
operation  must  manage  outdoor  access 
areas,  including  pastures,  in  a  manner 
that  minimizes  the  potential  adverse 
impacts  of  grazing  on  soil  and  water 
quality.  This  would  include  the  use  of 
fences  and  buffer  zones  to  prevent 
ruminants  and  their  waste  products 
from  entering  ponds,  streams,  and  other 
bodies  of  water.  Proposed  paragraph 
205.239(f)  makes  it  clear  that  allowing 
ruminants  to  enter  ponds,  streams,  and 
other  bodies  of  water  is  not  consistent 
with  protecting  soil  and  water  from 
contamination  as  currently  required 
under  existing  §§  205.202  and  205.203. 
New  paragraph'205. 239(f)  reinforces 
that  producers  are  to  manage  outdoor 
access  areas,  including  pastures,  in  a 
manner  that  would  protect  soil  and 
water  quality. 

Costs  associated  with  complying  with 
new  paragraph  205.239(f)  may  vary 
depending  on  the  presence  of  any 
ponds,  streams  or  other  bodies  of  water, 
and  the  individual  producer’s  current 
practices.  Producers  who  already 
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prevent  their  animals  from  entering 
ponds,  streams,  and  other  bodies  of 
water  should  see  minimal  increased 
costs.  Producers  who  allow  their 
animals  to  enter  ponds,  streams,  and 
other  bodies  of  water  would  incur  costs 
for  the  fencing  necessary  to  prevent 


such  access.  Costs  associated  with 
installing  a  fence  will  vary  depending 
on  its  type,  how  it  is  installed,  the 
terrain,  and  the  type  of  animal  (e.g., 
bison,  cattle,  sheep,  goats)  to  be  fenced 
in  or  out.  Costs  of  building  a  V4-mile 
(1,320  feet)  straight  perimeter  fence  are 


presented  in  Tables  1  through  3  and  are 
included  to  illustrate  to  the  public  the 
potential  costs  of  compliance.  These 
tables  compare  three  commonly  used 
types  of  fencing  (woven,  barbed  wire, 
high-tensile  electrified). 


Table  1— Construction  Costs  for  Woven  Wire  Fenced 

[Based  on  a  1 ,320  foot  fence] 


Item 

Amount 

Cost  per  unit 

Total  cost 

Wood  posts  (8-in  diameter)  . 

4  . 

$22.00 

$88.00 

Wood  posts  (4-in  diameter)  . 

57  . 

9.30 

530.00 

Steel  posts  (6.5  feet)  . 

55  . 

3.69 

203.00 

Staples  and  clips  . 

10  pounds  . 

1.80 

18.00 

Barbed  wire . 

1,320  feet  . 

0.037 

49.00 

Woven  wire  (48  inch) . . . 

1,320  feet  . 

0.40 

528.00 

Labor  (estimated) . 

42  hours  . 

13.60 

571.00 

Total . 

1,987.00 

Total  per  foot  . 

1.51 

Table  2— Construction  Costs  for  Barbed  Wire  Fence  2 

[Based  on  a  1 ,320  foot  fence] 


Item 

Amount 

Cost  per  unit 

Total  cost 

Wood  posts  (8-in  diameter)  . 

4  . . . 

$22.00 

$88.00 

Wood  pbsts  (4-in  diameter)  . 

57  . 

9.30 

530.00 

Steel  posts  (6.5  feet)  . 

55  . 

3.69 

203.00 

Staples  and  clips  . 

10  pounds  . 

1.80 

18.00 

Barbed  wire . . . 

6,600  feet  . 

0.037 

244.00 

Labor  (estimated) . 

39  hours  . 

13.60 

530.00 

Total  . . . 

1,614.00 

Total  per  foot  . . 

1.23 

Table  3 — Construction  Costs  for  High-Tensile  Electrified  Wire  Fence  2 

[Based  on  a  1 ,320  foot  fence] 


Item 

Amount 

Total  cost 

Wood  posts  (8-in  diameter)  . 

Wood  posts  (4-in  diameter)  . . . 

Steel  posts  (6.5  feet)  . 

Insulators  . 

Springs . . . 

Strainers . 

High-tensile  wire  . 

Energizer  (priced  over  4  years) . 

Cut-out  switch  . 

6  . 

4  . :... 

52  . 

285  . 

5  . 

5  . . . 

6,600  feet  . 

V4  . 

1  ... . 

$22.00 

9.30 

3.69 

0.15 

4.50 

2.50 
0.0225 
200.00 

9.00 

9.00 

13.60 

$132.00 

37.00 

192.00 

43.00 

23.00 

13.00 

149.00 

50.00 

9.00 

36.00 

245.00 

Ground/lightning  rods  . 

Labor  (estimated) . . 

4  . 

18  hours  . 

Total . 

927.00 

Total  per  foot  . 

0.70 

Livestock  producers  can  avail 
themselves  of  various  Federal,  State, 
and  local  conservation  programs 


^  Estimates  from  Iowa  State  University  Extension 
(ISU)  publication  FM  1855  Estimated  Costs  for 
Livestock  Fencing  (Revised  July  2005). 


designed  to  assist  producers  with  the 
cost  of  installing  fencing  for  the  purpose 
of  protecting  water  quality.  These 
programs  can  also  provide  technical 
assistance  regarding  suitability  of 
various  fencing  materials  and  the  buffer 
area  within  the  fence  that  will  properly  * 
control  runoff.  Qualified  producers  can 


voluntarily  apply  to  the  Environmental 
Quality  Incentives  Program  (EQIP), 
administered  by  the  Natural  Resources 
Conservation  Service  (NRCS),  and  if 
approved,  may  receive  reimbursement 
for  part  of  the  cost  of  practice 
installation.  For  example,  a  producer 
could  receive  EQIP  payments  of  up  to 
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75  percent  towards  the  cost  of 
installation  of  a  fence  along  a  stream 
that  provides  protection  or 
improvement  of  water  quality. 

Producers  installing  fencing  to  comply 
with  new  paragraph  205.239(f)  may  also 
incur  costs  for  providing  water  to  their 
animals  if  the  only  source  of  drinking 
water  currently  available  is  to  allow 
their  animals  to  enter  ponds,  streams, 
and  other  bodies  of  water  to  obtain 
drinking  water.  These  costs  will  vary 
depending  on  what  option  is  chosen  for 
providing  water.  A  pond  from  which 
water  can  be  drawn  will  cost  an 
estimated  $3,000.  A  spring-fed  watering 
system  will  cost  an  estimated  $1,000  or 
more.  A  wet  well  will  cost  an  estimated 
$1,500  to  $2,500  installed.  A  drilled 
well  will  cost  an  estimated  $15  to  $30 
per  foot  to  drill  plus  $500  to  $1,000  or 
more  for  a  pumping  system.  It  will  cost 
an  estimated  $1,000  to  $2,000  or  more 
depending  on  the  distance  from  water 
main  to  distribution  point  for  rural 
water  district  supplies  plus  monthly 
fees.  Hauling  water  includes  costs  for  a 
tank  and  trailer,  recurring  labor,  and 
fuel  costs.  Also  to  be  factored  in  is  the 
cost  of  an  animal  drink  delivery  system 
such  as  a  bottomless  tank  or  a  fiberglass 
or  galvanized  tank.  A  bottomless  tank 
will  cost  an  estimated  $1,400  for  a  30' 

X  30'  X  6"  concrete  pad;  $300  for  rebar, 
bolts,  overflow  pipe;  and  $1,700  for 
rings.  A  300  gallon  fiberglass  tank  will 
cost  an  estimated  $180  while  a  10  foot 
diameter  galvanized  tank  will  cost  an 
estimated  $500. ^ 

Livestock  producers  can  avail 
themselves  of  various  Federal,  State, 
and  Local  conservation  programs 
designed  to  assist  producers  with  the 
cost  of  installing  watering  systems.  For 
example,  producers  can  voluntarily 
apply  to  the  EQIP,  administered  by  the 
NRCS,  and  if  approved,  may  receive 
reimbursement  for  part  of  the  cost  of 
installing  water  systems.  Using  EQIP, 
depending  on  location,  qualified 
producers  could  receive  EQIP  payments 
of  up  to  75  percent  to  assist  with  the 
installation  of  conservation  practices 
ponds,  wells,  and  watering  facilities  that 
provide  environmental  benefits. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et  seq.)  requires  agencies 
to  consider  the  economic  impact  of  each 
rule  on  small  entities  and  evaluate 
alternatives  that  would  accomplish  the 
objectives  of  the  rule  without  unduly 


^  Estimates  used  in  this  paragraph  were  sourced 
from:  Blocksome,  C.E.  and  G.M.  Powell  (eds).  2006. 
Waterers  and  watering  systems:  A  handbook  for 
livestock  owners  and  landowners.  Kansas  State 
University  Agricultural  Experiment  Station  and 
Cooperative  Extension  Service,  Manhattan,  Kansas. 


burdening  small  entities  or  erecting 
barriers  that  would  restrict  their  ability 
to  compete  in  the  market.  The  purpose 
is  to  fit  regulatory  actions  to  the  scale  of 
businesses  subject  to  the  action.  Section 
605  of  the  RFA  allows  an  agency  to 
certify  a  rule,  in  lieu  of  preparing  an 
analysis,  if  the  rulemaking  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Pursuant  to  the  requirements  set  forth 
in  the  RFA,  AMS  performed  an 
economic  impact  analysis  on  small 
entities  in  the  final  rule  published  in  the 
Federal  Register  on  December  21,  2000 
(65  FR  80548).  AMS  has  also  considered 
the  economic  impact  of  this  action  on 
small  entities.  Small  entities  include 
agricultural  service  firms,  such  as 
producers,  handlers,  and  ACAs.  AMS 
has  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

AMS  notes  that  several  requirements 
to  complete  the  RFA  overlap  with  the 
Regulatory  Impact  Analysis  (RIA)  and 
the  Paperwork  Reduction  Act  (PRA).  For 
example,  the  RFA  requires  an  analysis 
of  a  proposed  rule’s  costs  to  small 
entities.  The  RIA  provides  an  analysis  of 
the  benefits  and  cost  of  a  proposed  rule. 
Further,  the  RFA  requires  a  description 
of  the  projected  reporting  and 
recordkeeping  requirements  of  a 
proposed  rule.  The  PRA  provides  an 
estimate  of  the  reporting  and 
recordkeeping  (information  collection) 
requirements  of  a  propose  rule.  In  order 
to  avoid  duplication,  we  combine  some 
analyses  as  allowed  in  section  605(b)  of 
the  Act.  The  RFA  in  the  Access  to 
Pasture  proposed  rule  provides 
summary  information  on  the  size  of  the 
domestic  organic  crop  and  livestock 
sector  especially  as  it  applies  to 
ruminant  producers  who  are  the  entities 
affected  by  this  rulemaking  action.  It 
also  provides  information  on  potential 
costs  to  livestock  producers  who  elect  to 
produce  organically.  The  RIA  and  PRA 
should  be  referred  to  for  more  detail. 

Small  agricultural  service  firms, 
which  include  producers,  handlers,  and 
ACAs,  have  been  defined  by  the  Small 
Business  Administration  (SBA)  (13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  $6,500,000. 

The  U.S.  organic  industry  at  the  end 
of  2001  included  nearly  6,949  certified 
organic  crop  and  livestock  operations. 
These  operations  reported  certified 
acreage  totaling  just  over  2  million  acres 
of  organic  farm  production  of  which 
approximately  790  thousand  acres  were 
pasture  and  rangeland.  Data  on  the 
numbers  of  certified  organic  handling 
operations  (any  operation  that 
transforms  raw  product  into  processed 


products  using  orgemic  ingredients) 
were  not  available  at  the  time  of  survey 
in  2001;  but  they  were  estimated  to  be 
in  the  thousands.  Based  on  the  2005 
ARM  Survey  U.S.  certified  organic 
acreage  had  increased  to  4  million  acres 
of  which  approximately  2.3  million  was 
pasture  and  rangeland.  By  the  end  of 
2005,  the  number  of  U.S.  certified 
organic  crop,  livestock,  and  handling 
operations  totaled  about  8,500.  AMS 
estimates  that  most  of  these  entities 
would  be  considered  small  entities 
under  the  criteria  established  by  the 
SBA. 

U.S.  sales  of  organic  food  and 
beverages  have  grown  from  $1  billion  in 
1990,  to  an  estimated  $12.2  billion  in 
2004  and  $13.8  billion  in  2005  and 
nearly  $17  billion  in  2006.  The  organic 
industry  is  viewed  as  the  fastest  growing 
sector  of  agriculture,  representing 
almost  3  percent  of  overall  food  and 
beverage  sales.  Since  1990,  organic 
retail  sales  have  historically 
demonstrated  a  growth  rate  between  20 
to  24  percent  each  year,  including  a  22 
percent  increase  in  2006. 

In  addition,  USDA  has  95  ACAs  who 
provide  certification  services  to 
producers  and  handlers.  A  complete  list 
of  names  and  addresses  of  ACAs  may  be 
found  on  the  AMS  NOP  Web  site,  at 
http://www.ams.usda.gov/nop.  AMS 
estimates  that  most  of  these  entities 
would  be  considered  small  entities 
under  the  criteria  established  by  the 
SBA. 

AMS  believes  that  the  impact  of  this 
rule,  if  any,  on  small  agricultural  service 
firms  will  be  minor. 

Small  agricultural  producers  are 
defined  by  the  Small  Business 
Administration  (SBA)  (13  CFR  121.201) 
as  those  having  annual  receipts  of  less 
than  $750,000.  This  proposed  rule  is  not 
expected  to  have  an  impact  on  a 
substantial  number  of  small  agricultural 
producers. 

Data  from  the  2005  ARM  Survey 
shows  that  there  were  36,113  organic 
beef  cows,  87,082  organic  dairy  cows, 
58,822  unclassified  cows  and  young 
stock,  and  4,471  sheep  and  lambs.  Not 
broken  out  in  this  data  is  the  number  of 
organic  goats,  buffalo,  and  bison  which 
were  lumped  with  other  animals.  ERS 
includes  goats,  buffalo,  bison,  rabbits, 
and  other  specialties  in  the  designation 
other  animals.  Of  the  36,113  organic 
beef  animals,  21  percent  of  these  are 
located  in  Alaska.  Using  the  total 
certified  pastureland  and  total  numbers 
of  certified  animals,  there  is  sufficient 
pasture  for  12  acres  per  certified  animal 
in  the  United  States  currently,  based  on 
these  average  numbers  reported  in  2005. 

With  regard  to  dairies,  the  2005  ARM 
Survey  found  that  84  percent  of  organic 
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dairies  and  60  percent  of  the  organic 
milk  cows  were  located  in  the  Northeast 
and  Upper  Midwest.  Nine  percent  of 
organic  dairies  and  8  percent  of  the 
organic  milk  cows  are  found  in  the  Corn 
Belt.  By  contrast  only  7  percent  of  the 
organic  dairies  were  located  in  the  West, 
but  these  operations  held  32  percent  of 
the  organic  milk  cows.  Nationally  the 
mean  size  of  an  organic  dairy  is  82 
cows.  The  mean  size  of  organic  dairies 
in  the  Northeast  is  52  cows  versus  64 
cows  in  the  Upper  Midwest  and  381 
cows  in  the  West.  AMS  does  not  have 
specific  data  on  the  numbers  of  certified 
organic  livestock  operations,  including 
certified  organic  dairies.  However,  using 
these  average  size  numbers,  there  could 
be  mound  1,000  U.S.  organic  dairies — 
fewer  than  75  located  in  the  West,  the 
remaining  approximately  900  in  the 
Northeast  and  Upper  Midwest. 

Dairy  pay-price  varies  with  $22  per 
hundredweight  being  the  lowest.  Milk 
production  per  cow  per  day  over  a  300- 
day  milking  period  varies  with  35 
pounds  per  day  being  at  the  low  end  of 
the  range.  Accordingly,  a  conservative 
estimate  of  yield  per  cow  per  day  would 
be  10,500  pounds  for  the  300-day 
milking  period.  At  a  pay-price  of  $22 
per  hundredweight  each  cow  would 
generate  approximately  $2,310  during 
that  period.  Thus  using  the  lowest  end 
of  the  pay-price  and  yield  ranges  a  small 
dairy  is  any  dairy  with  less  than  325 
cows.  When  a  yield  of  40  pounds  per 
day  is  used,  the  yield  is  12,000  pounds 
per  cow  for  the  300-day  milking  period. 
Again  using  the  lowest  pay-price  of  $22 
per  hundredweight,  each  cow  would 
generate  approximately  $2,640  during 
that  period.  Dividing  this  in,  $750,000 
would  make  a  small  dairy  any  dairy 
with  less  than  285  cows.  The  2005  ARM 
Survey  found  that  organic  dairies 
averaged  about  13,600  pounds  of  milk 
per  cow  or  a  daily  average  of  45  pounds 
of  milk  per  cow.  Once  again  using  the 
lowest  pay-price  of  $22  per 
hundredweight,  each  cow  would 
generate  approximately  $2,992.  Based 
on  the  SBA  definition,  this  would  make 
a  small  dairy  any  dairy  with  less  than 
251  cows.  As  noted  in  the  previous 
paragraph,  7  percent  of  the  organic 
dairies  were  located  in  the  West,  but 
these  operations  had  a  mean  size  of  381 
cows.  This  would  suggest  that  over  93 
percent  of  the  organic  dairies  are  small 
producers. 

Current  NOP  regulations  require  that 
organic  ruminants  have  access  to 
pasture  and  that  pasture  be  managed  to 
provide  feed  value.  The  2005  ARM 
Survey  found  that  more  than  60  percent 
of  organic  dairies  provided  their 
animals  with  pasture  that  provided 
more  than  50  percent  of  their  forage 


needs  throughout  the  growing  season.  In 
addition,  according  to  the  Federation  of 
Organic  Dairy  Farmers  (FOOD  Farmers), 
most  ruminant  livestock  producers 
pasture  their  animals  and  many 
maximize  the  use  of  pasture. 

Under  its  Livestock  and  Seed 
Programs,  AMS  also  established  a 
voluntary  U.S.  standard  for  Livestock 
and  Meat  Marketing  Claims  for  a  grass 
(forage)  fed  claim  for  ruminant 
livestock,  published  on  October  10, 

2007,  in  response  to  overwhelming 
comments  by  beef  producers  and 
consumers — many  of  them  organic, 
expressing  the  desire  for  a  100-percent 
grass-fed  claim.  Under  that  proposed 
voluntary  marketing  claim,  AMS 
received  over  19,000  comments,  many 
of  which  stated  that  in  order  to  earn  the 
grass-fed  marketing  claim,  ruminant 
livestock  must  be  grazed  a  minimum  of 
120  days  on  pasture,  and  longer,  if 
possible,  “as  it  is  with  organic 
standards.”  Other  commenters 
suggested  that  dry  matter  intake  from 
forage  should  reach  99  percent. 
Additional  comments  expressed  a  desire 
for  the  livestock  claim  to  be  extended  to 
dairy  animals;  however,  AMS  did  not 
extend  the  grass-fed  claim  to  more  than 
ruminant  meat  animals  and  excepted 
dairy  animals  and  their  milk  products. 
AMS  also  defined  the  growing  season  in 
this  voluntary  marketing  standard  as  the 
time  period  extending  from  the  average 
date  of  the  last  frost  in  spring  to  the 
average  date  of  the  first  frost  in  the  fall 
in  the  local  area  of  production,  in 
response  to  the  overwhelming 
comments  received  during  the  comment 
period.  (See  FR  Vol.  72,  No.  199, 
p.  58631-58637). 

Similarly,  comments  we  received 
during  the  ANPR,  including  those  from 
small  entities,  also  expressed  a  clear 
expectation  that  organic  ruminants 
graze  pastures  for  the  purpose  of 
obtaining  nutritional  value  as  well  as  to 
accommodate  their  health  and  natural 
behavior.  Support  for  strict  standards 
and  greater  detail  on  the  role  of  pasture 
in  organic  livestock  production  was 
nearly  unanimous  with  just  28  of  the 
over  80,500  comments  opposing 
changes  to  the  pasture  requirements. 
Over  54,000  commenters  stated  that 
they  pay  a  premium  for  milk  from 
animals  that  graze  pastures.  Over  71,300 
commenters  expressed  opposition  to  the 
feeding  of  organic  dairy  animals  in  non¬ 
pasture  settings  such  as  dry-lots.  Over 
10,500  commenters  suggested  amending 
the  regulations  to  require  stocking 
rates — ^generally  of  no  more  than  3 
animals  per  acre.  Overwhelmingly, 
commenters  expressed  a  clear 
expectation  that  organic  ruminants 
graze  pastures  to  obtain  nutrition,  and  to 


accommodate  their  natural  behavior  and 
health.  Commenters  supported  the 
adoption  or  incorporation  of 
quantifiable,  numeric  measures  into  the 
regulations  for  the  minimum  amount  of 
feed  and  the  minimum  amount  of  time 
spent  on  pasture.  This  is  clearly 
reinforced  by  AMS’s  voluntary  grass-fed 
claim  for  ruminant  beef  animals,  which 
excludes  dairy  animals  and  milk 
products.  Also,  dairy  producers 
recommended  to  the  NOSB  through 
public  testimony  at  NOSB  meetings  that 
they  expect  organic  ruminants  to  graze 
pasture  and  receive  not  less  than  30 
percent  of  the  DMI  needs  from  grazing. 
Because  of  this  and  other  factors 
discussed  herein,  AMS  believes  that  the 
impact  of  this  rule,  if  any,  on  small 
agricultural  service  firms  will  be  minor 
and  limited  to  ruminant  livestock 
producers. 

The  effect  of  this  proposed  rule  would 
be  to  bring  greater  detail,  uniformity  in 
application,  and  regulatory  transparency 
to  the  livestock  regulations.  Consumers 
and  other  commenters,  including  small 
entities,  have  expressed  a  clear 
expectation  that  organic  ruminants 
actively  graze  pastures  for  the  purposes 
.  of  obtaining  nutritional  value  as  well  as 
to  accommodate  their  health  and  natural 
behavior.  While  the  NOP  regulations  are 
a  process-based,  truth-in-marketing 
claim  for  producers  and  processors, 
consumers  are  clearly  the  intended 
beneficiary  of  products  that 
communicate  these  nationally  uniform 
standards  with  the  organic  label  and 
they  generally  pay  premium  prices  for 
organic  products.  Because  of  this,  it  is 
crucial  that  consumer  expectations  are 
met,  which  in  turn  benefits  organic 
producers,  including  small  entities,  by 
ensuring  that  the*demand  for  organic 
products  remains  strong.  This  proposed 
rulemaking  is  intended  to  reflect 
consumer  expectations,  and  benefit 
organic  producers,  including  small 
entities,  by  ensuring  that  the  NOP 
standards  are  applied  consistently  and 
serve  their  intended  purpose  through 
language  that  is  clear.  Comments 
submitted  during  the  2006  ANPR  to 
AMS  included  a  Whole  Foods  Market, 
Inc.  survey  which  revealed  that  69 
percent  of  consumer  respondents  expect 
most  of  an  organic  dairy  animal’s  food 
to  come  from  pasture,  and  a  Consumers 
Union  survey  which  found  that  more 
than  two-thirds  of  those  surveyed 
believed  that  the  NOP  standards  should 
require  that  organic  animals  graze 
outdoors.  This  proposed  rule  would 
provide  a  substantial  level  of 
information  which  will  contribute 
greatly  to  producer  and  certifying  agent 
understanding,  which  will  in  turn 
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eliminate  the  current  inconsistent 
application  of  livestock  regulations 
under  the  NOP. 

The  proposed  rule  would  establish 
uniformity  in  the  application  of 
regulations  for  all  ruminant  livestock 
producers  regardless  of  operation  size  or 
location.  This  is  especially  important  to 
small  producers  who  account  for  an 
estimated  93  percent  of  organic 
livestock  producers.  This  action  makes 
clear  what  pasturing  means  under  the 
NOP. 

The  costs  associated  with  complying 
with  this  proposed  rule  would  vary 
based  on  the  livestock  producer’s 
current  practices  and  the  degree  to 
which  they  conform  to  the  proposed 
clarified  and  amended  livestock 
regulations.  Cost  factors  could  include 
land  and  seed  for  pasture;  fencing  to 
protect  ponds,  streams,  and  other  bodies 
of  water;  and  documenting  feed  rations, 
once  a  month,  on  a  monthly  basis. 

Based  on  the  information  supplied  to 
AMS  from  FOOD  Farmers,  and 
comments  received  during  the  dairy 
symposium  and  in  response  to  the 
ANPR,  AMS  believes  that  most  small 
entities  already  conform  to  the  proposed 
clarified  and  amended  livestock 
regulations  and  thus  would  incur 
minimal  to  no  additional  costs  in 
complying  with  this  proposed  rule. 

Although  AMS  has  already  published 
a  voluntary  grass-fed  livestock  claim, 
and  is  proposing  clarifications  to  the 
pasture  regulation  in  this  proposed 
rulemaking  in  response  to  requests  by 
organic  livestock  producers,  we  would 
still  like  to  receive  information  about 
the  costs  associated  with  implementing 
these  clarifications  and  changes  by 
ruminant  livestock  producers. 

This  proposed  rule  amends  existing 
regulatory  language  that  already 
requires  that  ruminant  livestock  be 
provided  with  access  to  pasture  and  that 
pasture  provide  a  source  of  nutrition. 
This  proposed  rule  also  adds  new 
language  to  provide  greater  detail  and 
regulatory  meaning  to  the  existing 
livestock  provisions  of  the  NOP; 
especially  as  those  provisions  apply  to 
the  requirements  for  pasturing 
ruminants.  This  proposed  rule  also  adds 
3  new  regulatory  provisions  which  will 
ensure  that  ruminants  spend  time  on 
pasture  and  that  they  receive  a 
significant  portion  of  their  daily  feed 
intake,  during  the  growing  season,  from 
grazing  vegetation  rooted  in  pasture. 
According  to  FOOD  Farmers  most 
ruminant  livestock  producers  pasture 
their  animals  and  many  maximize  the  ' 
use  of  pasture.  The  2005  ARM  Survey 
found  that  more  than  60  percent  of 
existing  organic  dairies  provided  their 
animals  with  pasture  that  already  offer 


more  than  50  percent  of  their  forage 
needs  throughout  the  growing  season. 
Additionally,  commenters,  including 
small  entities,  expressed  a  clear 
expectation  that  organic  ruminants 
graze  pastures  for  the  purpose  of 
obtaining  nutritional  value  as  well  as  to 
accommodate  their  health  and  natural 
behavior.  Therefore,  AMS  believes  that 
most  ruminant  livestock  operations 
currently  pasture  their  animals  and 
would  see  minimal  increased  costs,  if 
any.  Existing  data  support  the  ARM 
Survey  results  with  data  on  pasture — 
sufficient  certified  pasture  is  available 
for  producers  to  provide  adequate 
nutrition  to  organic  ruminant  livestock. 
Of  the  2.3  million  acres  of  certified 
pasture  in  2005,  nearly  500,000  acres 
are  in  the  Western  states  with  fewer 
than  30,000  certified  organic  dairy 
animals.  This  implies  that  certified 
organic  dairies  in  the  west  have  nearly 
16  acres  of  existing  certified  pasture  per 
organic  dairy  animal,  on  average,  to 
provide  pasture  as  a  source  of  nutrition. 
In  the  Upper  Midwest  and  Northeast, 
over  90,000  acres  have  been  certified  as 
organic  pasture,  where  approximately 
50,000  organic  dairy  animals  graze — or 
sufficient  land  for  2  acres  per  existing 
certified  organic  dairy  animal.  Based  on 
commenters’  request  for  stocking  rates, 
existing  certified  pasture  land  in  the 
Northeast  would  actually  support  three 
times  the  number  of  certified  organic 
animals  as  presently  exist,  or  upwards 
of  150,000  dairy  animals,  more  than  the 
entire  certified  organic  livestock  sector. 
Alaska,  which  has  21  percent  of  the 
certified  organic  beef  animals  located  in 
its  state,  also  has  65  percent  of  the 
certified  organic  pasture  and 
rangeland — more  than  enough  to  graze 
its  certified  organic  animals.  A  minority 
of  livestock  operations  who  already 
pasture  their  animals  may  need  to 
improve  the  quality  of  their  pastures  to 
provide  sufficient  vegetation  for  grazing 
throughout  the  growing  season  to  meet 
the  average  30  percent  DMI  level. 
However,  it  should  be  noted  that  this  30 
percent  figure  is  based  on 
recommendations  to  the  NOSB  by  dairy 
producers,  including  small  dairy 
producers,  through  public  testimony  at 
NOSB  meetings. 

Three  new  regulatory  provisions  may 
add  some  cost  to  becoming  a  certified 
organic  operation  or  continuing  organic 
certification.  New  regulatory  provisions 
include:  (1)  The  requirement  that 
pastures  be  managed  for  grazing 
throughout  the  growing  season  (the 
pasture  system  must  provide  all 
ruminants  under  the  OSP  with  an 
average  of  not  less  than  30  percent  of 
their  DMI  from  grazing  throughout  the 


growing  season.);  (2)  use  of  a  sacrificial 
pasture;  and  (3)  the  requirement  that  for 
the  growing  season,  producers  provide 
not  more  than  an  average  of  70  percent 
of  a  ruminant’s  DMI  from  their  total  feed 
ration  minus  grazed  vegetation  rooted  in 
pasture. 

These  potential  costs,  which  could 
vary  widely  among  producers,  are 
described  in  detail  above  in  the 
Executive  Order  12866  discussion.  We 
are  seeking  comments  from  producers  as 
to  how  these  regulatory  provisions  may 
affect  the  costs  of  certification  and  costs 
of  operation. 

Costs  associated  with  providing 
sufficient  vegetation  for  grazing 
throughout  the  growing  season  would 
include  the  time  (labor)  spent  seeding 
the  pastures,  fuel  for  equipment  used  in 
seeding,  and  the  cost  of  seed.  Seed  costs 
will  vary  depending  on  what  is  to  be 
grown  and  how  many  acres  are  to  be 
grown.  Examples  of  2007  certified 
organic  seed  prices,  per  acre,  include 
approximately  $60  for  fescue,  $50  for 
festolium,  $46  for  orchardgrass,  and  $75 
for  ryegrass. 

For  example,  according  to  FOOD 
Farmers,  most  producers  of  organic 
ruminants  are  currently  pasturing  their 
ruminant  livestock.  However,  some 
livestock  producers,  as  evidenced  by 
AMS  investigations  and  enforcement 
actions  and  the  enforcement  actions  of 
ACAs,  have  not  been  providing  pasture, 
or  have  insufficient  pasture  to  support 
the  size  of  their  herd.  These  producers 
may  need  to  obtain  pasture  to  comply 
with  the  new  regulatory  provisions, 
switch  to  intensive  grazing,  reduce  the 
number  of  animals,  or  exit  the  organic 
program. 

Costs  of  pasture  vary  depending  on 
location  and  quality,  as  described  in 
detail  above.  USDA’s  Agricultural 
Statistics,  2007,  show  2006  pasture  land 
values  ranging  from  $11,700  per  acre  in 
New  Jersey  to  $250  per  acre  in  North 
Dakota.  Costs  would  likely  be  higher  for 
certified  organic  pasture.  USDA’s 
Agricultural  Statistics,  2007,  show  2006 
pasture  land  cash  rents  ranging  from 
$38  per  acre  in  Iowa  and  Wisconsin  to 
$2  per  acre  in  New  Mexico.  Again,  costs 
would  likely  be  higher  for  certified 
organic  pasture.  Per  acre  rental  rates 
would  also  vary  based  on  pasture 
quality  factors.  The  higher  the  pasture 
quality,  the  more  the  producer  may  pay 
per  acre,  but  the  fewer  the  acres  needed 
to  comply  with  the  regulations.  Costs 
associated  with  providing  pasture 
should  only  increase  for  those 
producers  who  currently  do  not  pasture 
their  animals  at  all  (e.g.,  producers  not 
in  compliance  with  the  current 
regulations)  and  those  producers  who 
do  not  manage  their  pastures  at  a 
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sufficient  level  to  provide  at  least  30 
percent  DMI.  As  described  above,  AMS 
believes  that  most  organic  producers, 
including  those  that  would  be 
considered  small  entities,  provide 
sufficient  pasture  to  their  animals.  For 
those  producers  who  do  not  provide 
sufficient  pasture  of  their  animals,  the 
costs  associated  with  providing 
sufficient  pasture  will  vary  not  just  on 
the  location  and  quality,  but  also  on  the 
size  of  the  herd.  I^ge  operations  that 
do  not  provide  adequate  pasture  may 
require  large  amounts  of  additional 
pasture,  whereas  small  operations  may 
require  small  amounts  of  additional 
pasture.  According  to  the  2005  ARM 
Survey,  geographic  areas  with  higher 
land  costs  (such  as  the  Northeast)  have 
smaller  livestock  operations  and  areas 
with  lower  land  costs  (such  as  in  the 
West)  have  larger  livestock  operations. 
Based  on  these  data,  those  producers 
who  do  not  have  adequate  pasture  and 
are  located  in  areas  with  high  land  costs 
will  likely  require  smaller  amounts  of 
pasture  compared  to  those  producers 
who  do  not  have  adequate  pasture  and 
are  located  in  areas  with  low  land  costs. 

Costs  associated  with  complying  with 
the  proposed  new  sacrificial  pasture 
provision  will  also  vary  depending  on  a 
producer’s  current  practices  and 
location.  We  are  proposing  a  sacrificial 
pasture  to  be  used  for  short  periods 
during  saturated  soil  conditions  to 
confine  pasture  damage  to  an  area 
where  potential  environmental  impacts 
can  be  controlled.  Livestock  operations 
already  using  a  sacrificial  pasture 
system,  and  small  livestock  operations 
with  low-density  pastures,  should  see 
minimal  increased  cost,  if  any.  Costs  to 
livestock  producers  who  do  not 
currently  use  a  sacrificial  pasture 
system,  or  who  have  high-density 
pastures,  will  vary.  For  some  the  cost 
will  depend  on  what  it  would  take  to 
modify  an  existing  pasture  and 
surroimding  area  to  ensure  that 
environmental  impacts  can  be 
controlled.  If  a  producer  has  not  been 
providing  pasture,  a  sacrificial  pasture 
will  need  to  be  included  in  the  new 
pasture  system.  We  are  also  seeking 
comments  on  the  costs  associated  with 
designating  sacrificial  pasture,  its  effect 
on  the  operation,  and  alternatives. 

Some  ruminant  livestock  operations 
have  one  or  more  pastures  that  contain 
a  pond  or  have  a  stream  running 
through.  The  exact  number  of  organic 
ruminant  livestock  operations  having 
one  or  more  pastures  that  contain  a 
pond  or  have  a  stream  running  through 
is  unknown.  In  discussion  of  this  issue 
under  “Costs  of  Proposed  Rule”  we 
acknowledge  our  lack  data  and  seek 
input  fi'om  commenters. 


Water  quality  is  adversely  impacted 
when  livestock  are  not  excluded  ft-om 
ponds  and  streams.  In  this  action  we 
propose  further  addressing  risk  to  soil  or 
water  quality  through  a  new  paragraph 
205.239(f),  which  provides  that  the 
producer  of  an  organic  livestock 
operation  must  manage  outdoor  access 
areas,  including  pastures,  in  a  manner 
that  does  not  put  soil  or  water  quality 
at  risk.  This  would  include  the  use  of 
fences  and  buffer  zones  to  prevent 
ruminants  and  their  waste  products 
fi'om  entering  ponds,  streams,  and  other 
bodies  of  water.  Proposed  paragraph 
205.239(f)  makes  it  clear  that  allowing 
ruminants  to  enter  ponds,  streams,  and 
other  bodies  of  water  is  not  consistent 
with  protecting  soil  and  water  from 
contamination  as  currently  required 
under  existing  §§  205.202  and  205.203. 
New  paragraph  205.239(f)  reinforces 
that  producers  are  to  manage  outdoor 
access  areas,  including  pastures,  in  a 
manner  that  would  protect  soil  and 
water  quality. 

Costs  associated  with  complying  with 
new  paragraph  205.239(f)  would  vary 
depending  on  the  presence  of  any 
ponds,  streams  or  other  bodies  of  water, 
and  individual  producer’s  current 
practices.  Those  producers  who  already 
prevent  their  animals  from  entering 
ponds,  streams,  and  other  bodies  of 
water  should  see  minimal  increased 
cost,  if  any.  Those  producers  who  allow 
their  animals  to  enter  ponds,  streams, 
and  other  bodies  of  water  would  incur 
costs  for  the  fencing  necessary  to 
prevent  such  access.  As  described  in 
detail  above,  costs  associated  with 
installing  a  fence  will  vary  depending 
on  its  type,  how  it  is  installed,  the 
terrain,  and  the  type  of  animal  (e.g., 
buffalo,  bison,  cattle,  sheep,  goats)  to  be 
fenced  in  or  out.  In  the  Executive  Order 
12866  discussion  above,  we  include  3 
tables  for  comparing  the  cost  of  building 
a  V4-mile  (1,320  feet)  straight  perimeter 
fence.  Table  1  shows  that  construction 
costs  for  1,320  feet  of  woven  wire  fence 
would  be  $1,987  or  $1.51  per  foot.  Table 
2  shows  that  construction  costs  for 
1,320  feet  of  barbed  wire  fence  would  be 
$1,614  or  $1.23  per  foot.  Table  3  shows 
that  construction  costs  for  1,320  feet  of 
high-tensile  electrified  wire  fence  would 
be  $927  or  $0.70  per  foot.  These  costs 
would  be  one-time  expenses  and,  as 
explained  in  the  Executive  Order  12866 
discussion  above,  a  producer  could 
receive  EQIP  payments  of  up  to  75 
percent  towards  the  costs  of  installation 
of  a  fence.  Thus,  eligible  producers 
could  see  their  costs  for  a  V4-mile  fence 
reimbursed  up  to  as  much  as  $1,489, 
$1,211,  or  $695- in  the  examples  above. 


depending  on  the  type  of  fencing 
installed. 

Producers  installing  fencing  to 
comply  with  new  paragraph  205.239(f) 
may  also  incur  costs  for  providing  water 
to  their  animals  if  the  only  source  of 
drinking  water  currently  available  is  to 
allow  their  animals  to  enter  ponds, 
streams,  and  other  bodies  of  water  to 
obtain  drinking  water.  These  costs  will 
vary  depending  on  what  option  is 
chosen  for  providing  water.  As  noted 
above  in  the  Executive  Order  12866 
discussion  above,  estimated  cost  is 
$3,000  for  a  pond,  $1,000  or  more  for  a 
spring-fed  watering  system,  $1,500  to 
$2,500  installed  for  a  wet  well,  $15  to 
$30  per  foot  to  drill  plus  $500  to  $1,000 
or  more  for  a  pumping  system  for  a 
drilled  well,  or  $1,000  to  $2,000  or  more 
depending  on  tbe  distance  from  water 
main  to  distribution  point  plus  monthly 
fees  for  rural  water  district  supplies. 
Hauling  water  includes  costs  for  a  tank 
and  trailer,  recurring  labor,  and  fuel 
costs.  Also  to  be  factored  in  is  the  cost 
of  an  animal  drink  delivery  system  such 
as  a  bottomless  tank  or  a  fiberglass  or 
galvanized  tank.  A  bottomless  tank  will 
cost  an  estimated  $1,400  for  a  30'  x  30' 

X  6"  concrete  pad;  $300  for  rebar,  bolts, 
overflow  pipe;  and  $1,700  for  rings.  A 
300  gallon  fiberglass  tank  will  cost  an 
estimated  $180  while  a  10  foot  diameter 
galvanized  tank  will  cost  an  estimated 
$500.  As  explained  in  the  Executive 
Order  12866  discussion  above,  qualified 
producers  could  receive  EQIP  payments 
of  up  to  75  percent  towards  the  costs  of 
installation  of  water  systems.  Again, 
eligible  producers  could  receive 
reimbursements  up  to  $135-$375, 
depending  on  the  type  of  water  system 
installed,  to  defray  costs. 

In  consideration  of  the  foregoing,  and 
notwithstanding  the  additional  costs 
that  some  producers  may  incur  in 
complying  with  this  proposed  rule, 

AMS  concludes  that  the  economic 
impact  on  small  producers  of  providing 
greater  detail,  uniformity  in  application, 
and  regulatory  transparency  to  the 
livestock  regulations,  if  any,  would  be 
minimal.  Nevertheless,  AMS  is  seeking 
comments  on  these  clarifications  and 
how  they  may  affect  the  costs  of 
operating  as  organic  livestock  producers 
under  this  proposed  rulemaking. 

AMS  believes  that  any  costs  incurred 
by  producers  in  complying  with  this 
proposed  rule  would  be  offset  by  a 
stronger  marketplace  for  organic 
livestock  products.  Implementation  of 
this  proposed  rule  will  ensure  that 
consumer  expectations  are  met,  and 
improve  the  image  of  organic  milk  and 
other  organic  livestock  products,  both  of 
which  in  turn  will  lead  to  a  robust 
market  for  these  organic  products.  AMS 
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believes  that,  over  the  long  run,  the 
economic  impact  on  producers  of  not 
implementing  this  proposed  rule  would 
be  greater  than  the  economic  impact  of 
this  proposed  rule. 

D.  Paperwork  Reduction  Act 

In  accordance  with  Office  of 
Management  and  Budget  (0MB) 
regulations  (5  CFR  Part  1320)  that 
implement  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501-3520)  (PRA),  the 
information  collection  requirements 
associated  with  the  NOP  have  been 
previously  approved  by  OMB  and 
assigned  OMB  control  number  0581- 
0191.  A  new  information  collection 
package  is  being  submitted  to  OMB  for 
approval  of  7,200  hours  in  total  burden 
hours  to  cover  this  new  collection  and 
recordkeeping  burden  of  proposed 
paragraph  205.237(c)  of  this  proposed 
rule.  Upon  OMB’s  approval  of  this  new 
information  collection,  we  will  merge 
this  collection  into  currently  approved 
OMB  Control  Number  0581-0191.  In 
accordance  with  5  CFR  Part  1320,  we 
have  included  below  a  description  of 
the  collection  and  recordkeeping 
requirements  and  an  estimate  of  the 
annual  burden  on  organic  ruminant 
producers  who  would  be  required  to 
maintain  information  under  this 
proposed  rule.  Authority  for  this  action 
is  the  Organic  Foods  Production  Act  of 
1990,  as  amended. 

Title:  National  Organic  Program. 

OMB  Control  Number:  0581-NEW. 

Expiration  Date  of  Approval:  3  years 
from  OMB  date  of  approval. 

Type  of  Reauest:  New  collection. 

Abstract:  Tne  information  collection 
and  recordkeeping  necessitated  hy  new 
paragraph  205.237(c)  is  essential  to 
establish  that  producers  of  organic 
ruminants,  for  the  growing  season,  are 
providing  not  more  than  an  average  of 
70  percent  of  a  ruminant’s  dry  matter 
demand  from  dry  matter  fed  (dry  matter 
fed  does  not  include  dry  matter  grazed 
from  vegetation  rooted  in  pasture). 

Based  on  information  available,  AMS 
estimates  that  there  are  approximately 
1,800  organic  ruminant  livestock 
operations  in  the  United  States  that  will 
be  subject  to  the  provisions  of  new 
paragraph  205.237(c).  This  proposed 
rule  would  require  that  ruminant 
producers,  once  a  month,  on  a  monthly 
basis,  document:  (1)  Each  feed  ration 
(i.e.,  each  type  of  animal,  each  class  of 
animal’s  intended  daily  diet  showing  all 
ingredients,  daily  pounds  of  each 
ingredient  per  animal,  each  ingredient’s 
percentage  of  the  total  ration,  the  dry 
matter  percentage  of  each  ingredient, 
and  the  dry  matter  pounds  for  each 
ingredient);  (2)  the  daily  dry  matter 
demand  of  each  animal  using  the 


formula:  Average  Weight/ Animal  (lbs)  x 
.03  =  lbs  DM/Head/Day  x  Number  of 
Animals  =  Total  DM  Demand  in  lbs/ 

Day;  (3)  how  much  dry  matter  is  fed 
daily  to  each  animal;  and  (4)  the 
percentage  of  dry  matter  fed  daily  to 
each  animal  using  the  formula:  (DM  Fed 
^  DM  Demand  in  lbs/ day)  x  100  =  %  DM 
Fed.  Plans  for  complying  with  new 
paragraph  205.237(c)  must  be  a  part  of 
the  producer’s  annual  OSP. 

According  to  FOOD  Farmers  (a  dairy 
farmer  organization  representing  over 
1,200  of  the  approximately  1,800  U.S. 
organic  dairy  farmers)  and  accredited 
certifying  agents,  organic  ruminant 
producers  currently  determine  the  daily 
DMI  need  of  their  animals  and  establish 
feed  rations  (which  identify  the 
percentage  of  dry  matter  for  each 
ingredient)  as  a  part  of  their  good 
business  and  livestock  management 
practices.  Moreover,  most  of  these 
organic  ruminant  producers  already 
document  and  maintain  feed  ration 
records.  New  paragraph  205.237(c) 
establishes  the  common  practice  of 
documenting  and  maintaining  feed 
ration  records  as  a  requirement  for  all 
organic  ruminant  producers.  To 
minimize  disruption  to  the  normal 
business  practices  of  the  affected 
producers,  producers  will  be  permitted 
to  develop  their  own  format  for 
documenting  the  requirements  of 
paragraph  205.237(c). 

The  PRA  also  requires  AMS  to 
measure  the  recordkeeping  burden. 
Under  the  NOP  (§  205.103)  each 
producer  is  required  to  maintain  and 
make  available  upon  request,  for  5 
years,  such  records  as  are  necessary  to 
verify  compliance  with  the  NOP.  Under 
this  proposed  rule,  monthly 
documentation  of:  (1)  Feed  rations;  (2) 
the  daily  dry  matter  demand  of  each 
animal;  (3)  how  much  dry  matter  is  fed 
daily  to  each  animal;  and  (4)  the 
percentage  of  dry  matter  fed  daily 
would  become  a  part  of  that 
recordkeeping  system.  These  records 
will  provide  the  best  evidence  of 
compliance  with  the  requirement  that 
for  the  growing  season,  producers  of 
organic  ruminants  provide  not  more 
than  an  average  of  70  percent  of  a 
ruminant’s  dry  matter  demand  from  dry 
matter  fed.  The  recordkeeping  burden 
includes  the  amount  of  time  needed  to 
store  and  maintain  records.  AMS 
estimates  that,  since  most  organic 
ruminant  producers  already  document 
and  maintain  feed  ration  records, 
additional  annual  costs  will  be  nominal. 

This  information  collection  is  only 
used  by  the  organic  ruminant  producer; 
authorized  representatives  of  USDA, 
including  AMS,  NOP  staff;  and  USDA 
accredited  certifying  agents.  Organic 


ruminant  producers  and  USDA 
accredited  certifying  agents  are  the 
primary  users  of  the  information  and 
AMS  is  the  secondary  user. 

Information  Collection  Burden 

Estimate  of  Burden:  Public  reporting 
burden  for  collection  of  information  is 
estimated  to  be  a  quarter  of  an  hour  per 
report.  AMS  estimates  the  annual 
collection  cost  per  affected  producer  to 
be  $63.99.  This  estimate  is  based  on  an 
estimated  3  labor  hours  per  year  (15 
minutes  per  month)  at  $21.33  per  hour 
for  a  total  salary  component  cost  of 
$63.99  per  year. 

Respondents:  Organic  ruminant 
producers. 

Estimated  Number  of  Respondents: 
1,800. 

Estimated  Number  of  Responses  per 
Respondent:  12  (one  per  month). 

Estimated  Total  Annual  Burden  on 
Respondents:  5,400  hours. 

Tofai  Cost:  $115,182. 

Recordkeeping  Burden 

Estimate  of  Burden:  Public 
recordkeeping  burden  is  estimated  to  be 
1.0  hour  per  year  per  respondent  at 
$21.33  per  hour  for  a  total  salary 
component  cost  of  $21.33  per  year. 

Respondents:  Organic  ruminant 
producers. 

Estimated  Number  of  Respondents: 
1,800. 

Estimated  Number  of  Responses  per 
Respondent:  1  (per  year). 

Estimated  Total  Annual  Burden  on 
Respondents:  1,800  hours. 

Total  Cost:  $38,394. 

Comments:  AMS  is  inviting 
comments  from  all  interested  parties 
concerning  the  information  collection 
and  recordkeeping  required  as  a  result 
of  new  paragraph  205.237(c)  of  this 
proposed  rule.  Comments  are  invited 
on:  (1)  Whether  the  proposed  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Comments  that  specifically  pertain  to 
the  information  collection  and 
recordkeeping  requirements  of  this 
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action  should  be  sent  to  Richard  H. 
Mathews,  Chief,  Standards 
Development  and  Review  Branch, 
National  Organic  Program, 

Transportation  and  Marketing  Programs, 
at  the  previously  referenced  address  and 
to  the  Desk  Officer  for  Agriculture, 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Memagement  and 
Budget,  New  Executive  Office  Building, 
725  17th  Street,  NW.,  Room  725, 
Washington,  DC  20503.  Comments  on 
the  information  collection  and 
recordkeeping  requirements  should 
reference  the  date  and  page  number  of 
this  issue  of  the  Federal  Register.  All 
comments  will  become  a  matter  of 
public  record. 

The  comment  period  for  the 
information  collection  and 
recordkeeping  requirements  contained 
in  this  proposed  rule  is  60  days. 

AMS  is  committed  to  compliance 
with  the  Government  Paperwork 
Elimination  Act  (GPEA),  which  requires 
Government  agencies  in  general  to 
provide  the  public  the  option  of 
submitting  information  or  transacting 
business  electronically  to  the  maximum 
extent  possible. 

E.  Civil  Rights  Impact  Analysis 

AMS  has  reviewed  this  proposed  rule 
in  accordance  with  the  Department 
Regulation  4300-4,  Civil  Rights  Impact 
Analysis  (CRIA),  to  address  any  major 
civil  rights  impacts  the  rule  might  have 
on  minorities,  women,  and  persons  with 
disabilities.  After  a  careful  review  of  the 
rule’s  intent  and  provisions,  AMS  has 
determined  that  this  rule  would  only 
impact  the  organic  practices  of  livestock 
producers  and  that  this  rule  has  no 
potential  for  affecting  livestock 
producers  in  protected  groups 
differently  than  the  general  population 
of  livestock  producers.  This  rulemaking 
was  initiated  by  the  organic  community 
and  by  small  livestock  producers  in 
particular. 

Protected  individuals  have  the  same 
opportunity  to  participate  in  the  NOP  as 
non-protected  individuals.  The  NOP 
regulations  prohibit  discrimination  by 
certifying  agents.  Specifically, 
paragraph  205.501(d)  of  the  current 
accreditation  of  certifying  agents 
regulations  provides  that  “No  private  or 
governmental  entity  accredited  as  a 
certifying  agent  under  this  subpart  shall 
exclude  from  participation  in  or  deny 
the  benefits  of  the  NOP  to  any  person 
due  to  discrimination  because  of  race, 
color,  national  origin,  gender,  religion, 
age,  disability,  political  beliefs,  sexual 
orientation,  or  marital  or  family  status.” 
Paragraph  205.501(a)(2)  requires 
“certifying  agents  to  demonstrate  the 
ability  to  fully  comply  with  the 


requirements  for  accreditation  set  forth 
in  this  subpart”  including  the 
prohibition  on  discrimination.  The 
granting  of  accreditation  to  certifying 
agents  under  §  205.506  requires  the 
review  of  information  submitted  by  the 
certifying  agent  and  an  on-site  review  of 
the  certifying  agent’s  operation.  Further, 
if  certification  is  denied,  paragraph 
205.405(d)  requires  that  the  certifying 
agent  notify  the  applicant  of  their  right 
to  file  an  appeal  to  the  AMS 
Administrator  in  accordance  with 
§  205.681.  These  regulations  provide 
protections  against  discrimination, 
thereby  permitting  all  livestock 
producers,  regardless  of  race,  color, 
national  origin,  gender,  religion,  age, 
disability,  political  beliefs,  sexual 
orientation,  or  marital  or  family  status, 
who  voluntarily  choose  to  adhere  to  the 
proposed  rule  and  qualify,  to  be 
certified  as  meeting  NOP  requirements 
by  an  accredited  certifying  agent.  This 
proposed  rule  in  no  way  changes  any  of 
these  protections  against  discrimination. 

List  of  Subjects  in  7  CFR  Part  205 

Administrative  practice  and 
procedure.  Agriculture,  Animals, 
Archives  and  records.  Imports,  Labeling, 
Organically  produced  products.  Plants, 
Reporting  and  recordkeeping 
requirements.  Seals  and  insignia.  Soil 
conservation. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  205,  is  proposed 
to  be  amended  as  follows: 

PART  205— NATIONAL  ORGANIC 
PROGRAM 

1 .  The  authority  citation  for  7  CFR 
part  205  continues  to  read  as  follows: 

Authority:  7  U.S.C.  6501-6522. 

2.  Section  205.2  is  amended  by 
revising  the  definitions  of  “Crop”  and 
“Livestock”  and  adding  ten  new  terms 
in  alphabetical  order  to  read  as  follows: 

§205.2  Terms  Defined. 
***** 

Crop.  Pastures,  sod,  cover  crops,  green 
manure  crops,  catch  crops,  and  any 
plant  or  part  of  a  plant  intended  to  be 
marketed  as  an  agricultural  product,  fed 
to  livestock,  or  used  in  the  field  to 
manage  nutrients  and  soil  fertility. 
***** 

Dry  matter.  The  amount  of  a  feedstuff 
remaining  after  all  the  free  moisture  is 
evaporated  out. 

Dry  lot.  A  confined  area  that  may  be 
covered  with  concrete,  but  that  has  no 
vegetative  cover. 

***** 


Feedlot.  A  confined  area  for  the 
controlled  feeding  of  ruminants. 
***** 

Graze.  (1)  The  consumption  of 
standing  forage  by  livestock. 

(2)  To  put  livestock  to  feed  on 
standing  forage. 

Grazing.  To  graze. 

Growing  season.  The  period  of  time 
between  the  average  date  of  the  last 
killing  frost  in  the  spring  to  the  average 
date  of  the  first  killing  frost  in  the  fall 
or  early  winter  in  the  local  area  of 
production.  This  represents  a 
temperature  threshold  of  28  degrees 
Fahrenheit  (  —  3.9  degrees  Celsius)  or 
lower  at  a  firequency  of  5  years  in  10. 
Growing  season  may  range  from  121 
days  to  365  days. 

***** 

Inclement  weather.  Weather  that  is 
violent,  or  characterized  by 
temperatures  (high  or  low),  that  can  kill 
or  cause  permanent  physical  harm  to  a 
given  species  of  livestock. 
***** 

Killing  frost.  A  frost  that  takes  place 
at  temperatures  between  25  degrees  and 
28  degrees  Fahrenheit  (-2.2  and  -3.9 
degrees  Celsius)  for  a  period  sufficiently 
severe  to  end  the  growing  season  or 
delay  its  beginning. 
***** 

Livestock.  Any  bee,  cattle,  sheep, 
goats,  swine,  poultry,  equine  animals 
used  for  food  or  in  the  production  of 
food,  fiber,  feed,  or  other  agricultural- 
based  consumer  products;  fish  used  for 
food;  wild  or  domesticated  game;  or 
other  nonplant  life. 
***** 

Sacrificial  pasture.  A  pasture  or 
pastures  within  the  pasture  system,  of 
sufficient  size  to  accommodate  all 
animals  in  the  herd  without  crowding, 
where  animals  are  kept  for  short  periods 
during  saturated  soil  conditions  to 
confine  pasture  damage  to  an  area 
where  potential  environmental  impacts 
can  be  controlled.  This  pasture  is  then 
deferred  from  grazing  until  it  has  been 
restored  through  active  pasture 
management.  Sacrificial  pastures  are 
located  where  soils  have  good 
trafficability,  are  well-drained,  have  low 
risk  of  soil  erosion,  have  low  or  no 
potential  of  manure  runoff,  are 
surrounded  by  vegetated  areas,  and  are 
easily  restored.  A  sacrificial  pasture  is 
land  used  for  livestock  grazing  that  is 
managed  to  provide  feed  value  and 
maintain  or  improve  soil,  water,  and 
vegetative  resources;  it  is  not  a  dry  lot 
or  feedlot. 

***** 

Temporary  and  Temporarily. 
Occurring  for  a  limited  time  only  (e.g.. 
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overnight,  throughout  a  storm,  during  a 
period  of  illness,  the  period  of  time 
specified  hy  the  Administrator  when 
granting  a  temporary  variance),  not 
permanent  or  lasting. 
***** 

3.  Section  205.102  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  205.1 02  Use  of  the  term,  “organic.” 
***** 

(a)  Produced  in  accordance  with  the 
requirements  specified  in  §  205.101  or 
§§  205.202  through  205.207  or 
§§  205.236  through  205.240  and  all 
other  applicable  requirements  of  part 
205;  and 

***** 

4.  Section  205.236  is  amended  by 
revising  paragraph  (aK2)(iii)  to  road  as 
follows: 

§  205.236  Origin  of  Livestock. 

(a)  *  *  * 

(2)  *  *  * 

(iii)  Once  an  operation  has  been 
certified  for  organic  production  using 
the  exception  in  paragraph  (a){2)(i)  or 
(ii)  of  this  section,  all  dairy  animals 
brought  onto  the  operation  shall  be 
under  organic  management  from  the  last 
third  of  gestation. 

***** 

5.  Section  205.237  is  amended  by: 

A.  Revising  paragraphs  (a),  (b)(5),  and 

(b)(6); 

B.  Adding  new  paragraphs  (b)(7)  and 
(b)(8);  and 

C.  Adding  new  paragraph  (c)  to  read 
as  follows: 

§  205.237  Livestock  feed. 

(a)  The  producer  of  an  organic 
livestock  operation  must  provide 
livestock  with  a  total  feed  ration 
composed  of  agricultural  products, 
including  pasture  and  forage,  that  are 
organically  produced  by  operations 
certified  to  Uie  NOP,  except  as  provided 
in  §  205.236(a)(i),  and,  if  applicable, 
organically  handled  by  operations 
certified  to  the  NOP:  Except,  That, 
synthetic  substances  allowed  under 

§  205.603  and  nonsynthetic  substances 
may  be  used  as  feed  additives  and 
supplements.  Provided,  That,  all 
agricultural  ingredients  in  such 
additives  and  supplements  shall  have 
been  produced  and  handled  organically. 

(b)  *  *  * 

***** 

(5)  Feed  mammalian  or  poultry 
slaughter  by-products  to  mammals  or 
poultry; 

(6)  Use  feed,  feed  additives,  and  feed 
supplements  in  violation  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act; 


(7)  Provide  feed  or  forage  to  which 
anyone,  at  anytime,  has  added  an 
antibiotic;  or 

(8)  Prevent,  withhold,  restrain,  or 
otherwise  restrict  ruminant  animals 
from  actively  obtaining  feed  grazed  from 
pasture  during  the  growing  season, 
except  for  conditions  as  described  under 
§  205.239(c). 

(c)  During  the  growing  season, 
producers  shall  provide  not  more  than 
an  average  of  70  percent  of  a  ruminant’s 
dry  matter  demand  from  dry  matter  fed 
(dry  matter  fed  does  not  include  dry 
matter  grazed  from  vegetation  rooted  in 
pasture).  Producers  shall,  once  a  month, 
on  a  monthly  basis: 

(1)  Document  each  feed  ration  (i.e.,  for 
each  type  of  animal,  each  class  of 
animal’s  intended  daily  diet  showing  all 
ingredients,  daily  pounds  of  each 
ingredient  per  animal,  each  ingredient’s 
percentage  of  the  total  ration,  the.dry 
matter  percentage  for  each  ingredient, 
and  the  dry  matter  pounds  for  each 
ingredient); 

(2)  Document  the  daily  dry  matter 
demand  of  each  class  of  animal  using 
the  formula: 

Average  Weight/ Animal  (lbs)  x  .03  = 
lbs  DM/Head/Day  x  Number  of  Animals 
=  Total  DM  Demand  in  Ibs/Day; 

(3)  Document  how  much  dry  matter  is 
fed  daily  to  each  class  of  animal;  and 

(4)  Document  the  percentage  of  dry 
matter  fed  daily  to  each  class  of  animal 
using  the  formula:  (DM  Fed  -i-  DM 
Demand  in  Ibs/day)  x  100  =  %  DM  Fed. 

6.  Section  205.239  is  amended  by: 

A.  Revising  paragraphs  (a) 
introductory  text,  (a)(l)(a)(2)  and  (a)(3): 

B.  Revising  paragraph  (b)  introductory 
text  and  paragraph  (b)(2); 

C.  Redesignating  paragraph  (c)  as  (e): 
and 

D.  Adding  new  paragraphs  (c),  (d), 
and  (f)  to  read  as  follows: 

§  205.239  Livestock  living  conditions. 

(a)  The  producer  of  an  organic 
livestock  operation  must  establish  and 
maintain  year-round  livestock  living 
conditions  which  accommodate  the 
health  and  natural  behavior  of  animals, 
including  those  listed  in  paragraphs 
(a)(1)  through  (a)(3)  of  this  section. 
Further,  producers  shall  not  prevent, 
withhold,  restrain,  or  otherwise  restrict 
animals  from  being  outdoors,  except  as 
otherwise  provided  in  paragraph  (b)  and 
(c)  of  this  section.  Producers  shall  also 
provide: 

(1)  Year-round  access  for  all  animals 
to  the  outdoors,  shade,  shelter,  exercise 
areas,  fresh  air,  water  for  drinking 
(indoors  and  outdoors),  and  direct 
sunlight,  suitable  to  the  species,  its  stage 
of  life,  the  climate,  and  the 
environment. 


(2)  For  all  ruminants,  continuous 
year-round  management  on  pasture, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section,  for: 

(1)  Grazing  throughout  the  growing 
season;  and 

(ii)  Access  to  the  outdoors  throughout 
the  year,  including  during  the  non¬ 
growing  season.  Dry  lots  and  feedlots 
are  prohibited. 

(3)  Appropriate  clean,  dry  bedding. 
When  hay,  straw,  ground  cobs,  or  other 
crop  matter  typically  fed  to  the  animal 
species  is  used  as  bedding,  it  must 
comply  with  the  feed  requirements  of 
§205.237. 

***** 

(b)  The  producer  of  an  organic 
livestock  operation  may  temporarily 
deny  a  non-ruminant  animal  access  to 
the  outdoors  because  of: 

(D*  *  * 

(2)  The  animal’s  stage  of  life; 
***** 

(c)  The  producer  of  an  organic 
livestock  operation  may  temporarily 
deny  a  ruminant  animal  pasture  under 
the  following  conditions: 

(1)  When  the  animal  is  segregated  for 
treatment  of  illness  or  injury  (the 
various  life  stages,  such  as  lactation,  are 
not  an  illness  or  injury); 

(2)  One  week  prior  to  parturition 
(birthing),  parturition,  and  up  to  one 
week  after  parturition: 

(3)  Jn  the  case  of  newborns  for  up  to 
six  months,  after  which  they  must  be  on 
pasture  and  may  no  longer  be 
individually  housed; 

(4)  In  the  case  of  goats,  during  periods 
of  inclement  weather; 

(5)  In  the  case  of  sheep,  for  short 
periods  for  shearing;  and 

(6)  In  the  case  of  dairy  animals,  for 
short  periods  daily  for  milking.  Milking 
must  be  scheduled  in  a  manner  to 
ensure  sufficient  grazing  time  to  provide 
each  animal  with  an  average  dry  matter 
intake  from  grazing  of  not  less  than  30 
percent  throughout  the  growing  season. 
Milking  frequencies  or  duration 
practices  cannot  be  used  to  deny  dairy 
animals  pasture. 

(d)  Ruminants  must  be  provided  with: 

(1)  A  lying  area  with  well-maintained 
clean,  dry  bedding,  which  complies 
with  paragraph  (a)(3)  of  this  section, 
during  periods  of  temporary  housing, 
provided  due  to  temporary  denial  of 
pasture  during  conditions  listed  in 
paragraphs  (c)(1)  through  (c)(5)  of  this 
section; 

(2)  Yards  and  passageways  kept  in 
good  condition  and  well-drained; 

(3)  Shade  and  in  the  case  of  goats, 
shelter  open  on  at  least  one  side; 

(4)  Water  at  all  times  except  during 
short  periods  for  milking  or  sheering — 
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such  water  must  be  protected  from 
fouling; 

(5)  Feeding  and  watering  equipment 
that  are  designed,  constructed,  and 
placed  to  protect  from  fouling — such 
equipment  must  be  cleaned  weekly;  and 

(6)  In  the  case  of  newborns,  hay  in  a 
rack  off  the  ground,  beginning  7  days 
after  birth,  unless  on  pasture,  and 
pasture  for  grazing  in  compliance  with 
§  205.240(a)  not  later  than  six  months 
after  birth. 

***** 

(f)  The  producer  of  an  organic 
livestock  operation  must  manage 
outdoor  access  areas,  including 
pastures,  in  a  manner  that  does  not  put 
soil  or  water  quality  at  risk;  this 
includes  the  use  of  fences  and  buffer 
zones  to  prevent  ruminants  and  .their 
waste  products  from  entering  ponds, 
streams,  and  other  bodies  of  water. 
Buffer  zone  size  shall  be  extensive 
enough,  in  full  consideration  of  the 
physical  features  of  the  site,  to  prevent 
the  waste  products  of  ruminants  from 
entering  ponds,  streams,  and  other 
bodies  of  water. 

7.  Section  205.240  is  added  to  subpart 
C  to  read  as  follows: 

§  205.240  Pasture  practice  standard. 

The  producer  of  an  organic  livestock 
operation  must,  for  all  ruminant 
livestock  on  the  operation,  demonstrate 
through  auditable  records  in  the  organic 
system  plan,  a  functioning  management 
plan  for  pasture  that  meets  all 
requirements  of  §§  205.200-205.240. 

(a)  Pasture  must  be  managed  as  a  crop 
in  full  compliance  with  §§  205.200 
through  205.206. 

(b)  The  producer  must  develop  and 
annually  update  a  comprehensive 
pasture  plan  for  inclusion  in  the 
producer’s  organic  system  plan.  When 
there  is  no  change  to  the  previous  year’s 


comprehensive  pasture  plan  the 
certified  operation  may  resubmit  the 
previous  year’s  comprehensive  pasture 
plan. 

(c)  The  comprehensive  pasture  plan 
must  include  a  detailed  description  of: 

(1)  Crops  to  be  grown  in  the  pasture 
and  haymaking  system; 

(2)  Cultural  practices,  including  but 
not  limited  to  varying  the  crops  and 
their  maturity  dates  in  the  pasture 
system,  to  be  used  to  ensure  pasture  of 
a  sufficient  quality  and  quantity  is 
available  to  graze  throughout  the 
growing  season  and  to  provide  all 
ruminants  under  the  organic  systems 
plan  with  an  average  of  not  less  than  30 
percent  of  their  dry  matter  intake  from 
grazing  throughout  the  growing  season; 

(3)  The  haymaking  system; 

(4)  The  location  of  pasture  and 
haymaking  fields,  including  maps 
showing  the  pasture  and  haymaking 
system  and  giving  each  field  its  own 
identity: 

(5)  The  types  of  grazing  methods  to  be 
used  in  the  pasture  system; 

(6)  The  location  and  types  of  fences 
and  the  location  and  source  of  shade 
and  water; 

(7)  The  soil  fertility,  seeding,  and  crop 
rotation  systems; 

(8)  The  pest,  weed,  and  disease 
control  practices; 

(9)  The  erosion  control  and  protection 
of  natural  wetlands,  riparian  areas,  and 
soil  and  water  quality  practices; 

(10)  Pasture  and  soil  sustainability 
practices;  and 

(11)  Restoration  of  pastures  practices. 

(d)  The  pasture  system  must  include 
a  sacrificial  pasture,  for  grazing,  to. 
protect  the  other  pastures  from 
excessive  damage  during  periods  when 
saturated  soil  conditions  render  the 
pasture(s)  too  wet  for  animals  to  graze. 
The  sacrificial  pasture  must  be: 


(1)  Sufficient  in  size  to  accommodate 
all  animals  in  the  herd  without 
crowding; 

(2)  Located  where: 

(i)  Soils  have  good  trafficability; 

(ii)  Well-drained; 

(iii)  There  is  a  low  risk  of  soil  erosion; 

(iv)  There  is  low  or  no  potential  of 
manure  runoff; 

(v)  Surrounded  by  vegetated  areas; 
and 

(vi)  Easily  restored. 

(3)  Managed  to: 

(i)  Provide  feed  value;  and 

(ii)  Maintain  or  improve  soil,  water, 
and  vegetative  resources. 

(4)  Restored  through  active  pasture 
management. 

(e)  In  addition  to  the  above,  producers 
must  manage  pasture  to  comply  with  all 
applicable  requirements  of  §§  205.236- 
205.239. 

***** 

8.  Section  205.290  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§205.290  Temporary  variances. 

(a)  Temporary  variances  from  the 
requirements  in  §§  205.203  through 
205.207,  205.236  through  205.240  and 
205.270  through  205.272  may  be 
established  by  the  Administrator  for  the 
following  reasons: 
***** 

§205.690  [Amended] 

9.  In  §  205.690,  the  number.“0581- 
0181”  is  revised  to  read  “0581-0191”. 

Dated:  October  15,  2008. 

Lloyd  C.  Day, 

Administrator,  Agricultural  Marketing 
Service. 

(FR  Doc.  E8-25094  Filed  10-23-08;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  100 
[Docket  No.  FR-5006-F-02] 

RIN  2529-AA92 

Design  and  Construction 
Requirements;  Compiiance  With  ANSI 
A117.1  Standards 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity  and  construction 
requirements  of  the  Fair  Housing  Act 
and  its  amendments,  by:  Updating  and 
clarifying  the  references  to  the 
American  National  Standards  Institute 
(ANSI)  building  standard  for 
accessibility;  and  codifying  the  current 
HUD  recognized  safe  harbors  under  the 
Act.  The  ANSI  A117.1  standard  is  the 
technical  standard  for  the  design  of 
housing  and  other  facilities  that  are 
accessible  to  persons  with  disabilities 
referenced  in  the  Fair  Housing  Act,  and 
is  commonly  referred  to  as  “ANSI 
A117.1.”  This  final  rule  updates  the 
references  to  the  ANSI  All 7.1  to  adopt 
the  2003  edition  of  the  standard,  and 
clcurifies  that  compliance  with  the 
appropriate  requirements  of  the  1986, 
1992,  and  1998  editions  also  remains 
sufficient  to  meet  the  design  and 
construction  requirements  of  the  Fair 
Housing  Act  and  its  amendments.  This 
final  rule  follows  a  July  18,  2007, 
proposed  rule  and  takes  into 
consideration  the  public  comments 
received  on  that  rule.  This  final  rule 
makes  no  substantive  changes  to  the 
proposed  rule,  but  adds  a  new  section 
on  incorporation  by  reference  and 
makes  other  technical  revisions 
consistent  with  recent  guidelines  on 
incorporation  by  reference. 

DATES:  Effective  date;  November  24, 
2008. 

The  standards  incorporated  by 
reference  in  this  final  rule  are  approved 
by  the  Director  of  the  Federal  Register 
as  of  November  24,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Kent,  Special  Advisor  for 
Disability  Policy,  Office  of  Enforcement, 
Office  of  Fair  Housing  and  Equal 
Opportunity,  Department  of  Housing 
cmd  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410- 
2000;  telephone  number  202-708-2333 
(this  is  not  a  toll-ft-ee  number).  Hearing- 
or  speech-impaired  individuals  may 
access  this  number  via  TTY  by  calling 
the  toll-free  Federal  Information  Relay 
Service  at  800-877-8339. 
SUPPLEMENTARY  INFORMATION: 


I.  Background 

Title  VIII  of  the  Civil  Rights  Act  of 
1968  (42  U.S.C.  3601  et  seq.)  (the  Fair 
Housing  Act)  prohibits  discrimination 
in  housing  and  housing-related 
transactions  based  on  race,  color, 
religion,  national  origin,  and  sex.  The 
Fair  Housing  Amendments  Act  of  1988 
expands  the  coverage  of  the  Fair 
Housing  Act  to  include  families  with 
children  and  persons  with  disabilities. ' 
The  Fair  Housing  Act,  as  amended, 
provides  that  unlawful  discrimination 
against  persons  with  disabilities 
includes  the  failure  to  design  and 
construct  covered  multifamily  dwellings 
for  first  occupancy  after  March  1 3, 1991, 
in  such  a  manner  that:  (1)  The  public 
use  and  common  use  portions  of  such 
dwellings  are  readily  accessible  to  and 
usable  by  handicapped  persons;  (2)  all 
the  doors  designed  to  allow  passage  into 
and  within  all  premises  within  such 
dwellings  are  sufficiently  wide  to  allow 
passage  by  handicapped  persons  in 
wheelchairs;  and  (3)  all  premises  within 
such  dwellings  contain  the  following 
features  of  adaptive  design:  (a)  An 
accessible  route  into  and  through  the 
dwelling;  (b)  light  switches,  electrical 
outlets;  thermostats,  and  other 
environmental  controls  in  accessible 
locations;  (c)  reinforcements  in 
bathroom  walls  to  allow  later 
installation  of  grab  bars;  and  (d)  usable 
kitchens  and  bathrooms  such  that  an 
individual  in  a  wheelchair  can 
maneuver  about  the  space.  Additionally, 
the  Fair  Housing  Act  states  that 
compliance  with  the  appropriate 
requirements  of  the  American  National 
Standard  for  buildings  and  facilities 
providing  accessibility  and  usability  for 
physically  handicapped  people 
(commonly  cited  as  “ANSI  A117.1”) 
suffices  to  satisfy  the  above-listed 
requirements. 

On  January  23,  1989,  at  54  FR  3232, 
HUD  published  its  final  regulation 
implementing  the  Fair  Housing 
Amendments  Act  of  1988  (HUD’s 
regulation).  In  the  final  regulation,  HUD 
adopted  the  1986  edition  of  ANSI 
All 7.1,  which  was  the  edition  in  effect 
at  that  time,  as  the  appropriate  edition 
for  acceptable  compliance  with  the  Fair 
Housing  Act.  HUD’s  regulation  adopting 
ANSI  A117.1  is  located  at  24  CFR 
100.201,  and  HUD’s  regulation 
implementing  the  design  and 


’  The  Fair  Housing  Act  refers  to  people  with 
“handicaps,”  Subsequently,  in  the  Americans  with 
Disabilities  Act  of  1990  and  other  legislation, 
Congress  adopted  the  terms  “persons  with 
disabilities"  and  “disability,”  which  are  the 
preferred  usage.  Accordingly,  this  document 
hereinafter  uses  the  terms  “persons  with 
disabilities,”  “disability,”  or  “disabled,”  unless 
directly  quoting  the  Fair  Housing  Act. 


construction  requirements  is  located  at 
24  CFR  100.205. 

II.  This  Final  Rule 

This  final  rule  updates  the  references 
to  the  ANSI  A117.1  standard  to  adopt 
the  2003  edition,  and  to  stipulate  that 
compliance  with  the  appropriate 
requirements  of  the  1998,  1992,  and 
1986  editions  continues  to  satisfy  the 
requirements  of  the  Fair  Housing  Act. 
Since  the  ANSI  standards  are 
incorporated  by  reference,  this  final  rule 
also  adds  a  section  on  incorporation  by 
reference  and  otherwise  revises  the 
language  incorporating  the  ANSI 
standards.  This  change  is  technical  and 
not  substantive. 

The  final  rule  also  updates  the 
regulation  to  acknowledge  all  10  safe 
harbors  currently  recognized  by  HUD. 
This  rule  does  not  change  either  the 
scoping  requirements  or  the  substance 
of  the  existing  accessible  design  and 
construction  requirements  contained  in 
the  regulations,  nor  does  the  rule  state 
that  compliance  with  the  1986  ANSI 
standard  is  no  longer  appropriate.  The 
appropriate  requirements  of  the  1986, 
1992,  1998,  and  2003  editions  of  ANSI 
All 7.1  all  constitute  safe  harbors  for 
compliance  with  the  accessibility 
requirements  of  the  Fair  Housing  Act, 
when  used  together  with  the  Act,  HUD’s 
regulations,  and  HUD’s  Fair  Housing 
Accessibility  Guidelines  (or  Guidelines 
in  this  preamble)  for  the  scoping 
requirements. 

In  addition,  the  final  rule  makes  an 
editorial  change  to  the  definitions  of 
“Accessible,”  “Accessible  route,” 
“Building  entrance  on  an  accessible 
route,”  and  to  §  100.205(e)  to  combine 
the  two  sentences  in  the  proposed  rule 
that  referred  to  the  editions  of  ANSI 
A117.1  that  are  safe  harbors  into  a  single 
sentence.  This  is  an  editorial  change 
only  for  purposes  of  greater  clarity. 

This  final  rule  applies  only  to  the 
accessibility  requirements  of  the  Fair 
Housing  Act.  When  more  than  one  law 
applies  to  a  project,  and  there  are 
different  accessibility  standards  for  each 
law,  the  governing  principle  to  follow  is 
that  the  more  stringent  requirements  of 
each  law  apply.  For  example,  when  a 
residential  property  that  is  covered  by 
the  Fair  Housing  Act  receives  federal 
financial  assistance,  it  must  also  comply 
with  the  accessibility  requirements  of 
Section  504  of  the  Rehabilitation  Act  of 
1973  (Section  504)  and  24  CFR  part  8. 

A  complex  that  is  covered  by  the  Fair 
Housing  Act  may  also  be  covered,  in 
part,  by  the  Americans  with  Disabilities 
Act  (ADA),  e.g.,  the  rental  office  and  any 
other  place  of  public  accommodation 
that  is  leased  or  used  by  persons  other 
than  the  residents  and  their  guests. 
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Therefore,  this  final  rule  does  not 
constitute  a  change  in  the  requirements 
for  compliance  for  federally  funded 
facilities  and  dwelling  units  covered  by 
Section  504  or  the  Architectural  Barriers 
Act  (ABA);  such  facilities  and  units 
must  comply  with  their  respective 
regulatory  requirements  at  24  CFR  parts 
8  and  24  CFR  part  40,  including  the 
Uniform  Federal  Accessibility  Standard 
•(UFAS),  the  ADA,  and  the  Department 
of  Justice’s  regulations  for  the  ADA. 
However,  to  the  extent  that  the 
requirements  of  the  Fair  Housing  Act 
apply  to  the  same  dwelling  units  that 
are  subject  to  the  requirements  of 
Section  504,  the  ABA,  or  the  ADA,  the 
safe  harbors  for  compliance  outlined  in 
this  final  rule  shall  be  applied  to  those 
dwelling  units  that  are  subject  to  the 
Fair  Housing  Act,  but  may  not  be  used 
in  lieu  of  more  stringent  accessibility 
'  requirements  mandated  by  Section  504 
and  the  ABA,  or  the  ADA,  where 
applicable. 

III.  Discussion  of  Public  Comments 
The  Department  published  its 
proposed  rule  on  July  18,  2007  (72  FR 
39540),  for  public  comment.  The  public 
comment  period  ended  on  September 
17,  2007.  A  total  of  eight  comments 
were  received  from  the  following:  An 
individual  building  owner;  a  consultant 
who  monitors  compliance  with  the  Fair 
Housing  Act;  a  nonprofit  organization 
that  addresses  design  issues  for  persons 
with  disabilities  and  older  persons;  a 
nonprofit  organization  representing 
paralyzed  veterans;  an  organization 
representing  building  safety  and  fire 
prevention  professionals;  a  coalition 
representing  both  the  multifamily  rental 
housing  industry  and  an  international 
federation  representing  owners  and 
managers  of  commercial  properties;  a 
national,  nonprofit  organization  of 
diverse  communities  within  the 
disability  community;  and  an 
organization  representing  wheelchair 
users. 

A.  The  ANSI  A117.1  Standard 

Comment:  Several  commenters 
expressed  support  for  HUD’s  proposal  to 
update  its  regulations  and  to  clarify  the 
accessibility  building  requirements.  The 
commenters  wrote  that  each  new 
edition  of  ANSI  All 7.1  yields 
additional  information  and  that 
updating  the  technical  specifications  to 
ANSI  1998  and  2003  would  be  valuable. 

Two  commenters  expressed  concerns 
regarding  the  continued  use  of  previous 
editions  of  ANSI  A117.1.  One  of  the 
commenters,  while  agreeing  with  HUD 
that  covered  multifamily  buildings 
should  be  constructed  using  the 
technical  specifications  of  ANSI  1998  or 


ANSI  2003,  objected  regarding  ANSI 
1992,  writing  that  ANSI  1992  is  no 
longer  in  print  and  is  generally  difficult 
to  locate.  Another  commenter  objected 
to  use  of  the  1986,  1992,  and  1998 
editions,  writing  that  only  the  2003 
edition  of  ANSI  meets  the  design  and 
construction  requirements  of  the  Fair 
Housing  Act.  Conversely,  certain 
building  industry  commenters  objected  • 
to  HUD’s  adopting  any  edition  of  ANSI 
except  for  the  1986  edition,  arguing  that 
Congress  adopted  the  1986  edition  as 
the  version  meeting  the  Act. 

Response:  The  Department  agrees 
with  the  commenters’  support  of  the 
ANSI  standard.  Congress,  in  the  Fair 
Housing  Act,  specifically  referenced  the 
ANSI  standard  and  encouraged  its  use 
for  compliance  with  the  Act’s 
accessibility  requirements.  Contrary  to 
the  commenters’  assertion  that  Congress 
adopted  the  1986  edition,  the  Fair 
Housing  Act  did  not  reference  a  specific 
edition  of  the  standard.  In  its  final 
regulations  implementing  the  Fair 
Housing  Act,  the  Department  elected  to 
specify  the  1986  edition — the  edition  in 
effect  at  that  time — in  response  to  public 
comments  that  the  Department  should 
refer  to  a  specific  edition  and 
incorporate  future  editions  through 
rulemaking  proceedings. 

The  Department’s  review  and 
recognition  of  new  editions  of  the  ANSI 
A117.1  standard  is  well  established. 

This  issue  was  addressed  during  the 
Department’s  initial  review  of  several 
model  building  codes,  all  of  which 
referenced  a  more  recent  edition  of  the 
ANSI  standard.  In  its  final  report, 
published  in  the  Federal  Register,  on  its 
review  of  these  model  building  codes, 
the  Department  noted  that  many 
commenters  commended  the 
Department  for  recognizing  the  1998 
ANSI  A117.1  as  a  safe  harbor  (65  FR 
15740,  March  23.  2000).  Several 
commenters  pointed  out  that  ANSI 
All 7.1-1998  is  the  basis  for  the 
accessibility  provisions  in  the  model 
codes  and  that  HUD’s  acceptance  of 
ANSI  All 7.1-1998  as  a  safe  harbor 
resolved  many  of  the  concerns  of  the 
multifamily  housing  industry. 

Further,  as  newer  editions  of  ANSI 
have  been  developed,  many 
organizations  have  encouraged  the 
Department  to  adopt  these  newer 
editions.  One  major  organization  that 
represents  home  builders  wrote  to  the 
Department  in  1998,  pointing  out  that  a 
1998  edition  of  the  ANSI  standard  was 
about  to  be  published  and  that  it  is 
logical  to  rely  on  the  latest  version  of  a 
standard,  unless  the  statute  specifically 
refers  to  a  specific  edition.  This 
organization  stated  that  there  are  sound 
policy  reasons  for  adopting  the  latest 


version  of  the  ANSI  standard,  since  it 
reflects  new  developments  in  accessible 
design.  The  organization  pointed  out 
that  since  the  Fair  Housing  Act  does  not 
refer  to  a  particular  edition  of  the  ANSI 
standard,  it  would  be  reasonable  for  the 
Department  to  permit  use  of  the  1998 
ANSI  standard.  Also,  the  organization 
stated  that  the  1998  standard  would  be 
used  by  state  and  local  officials  around 
the  country  and  urged  the  Department 
to  state  that  the  most  recent  edition  of 
the  ANSI  standard  meets  the 
requirements  of  the  Fair  Housing  Act. 

Other  comments  the  Department 
received  on  its  proposed  rule  support 
the  need  to  continue  to  recognize  earlier 
editions  of  the  standard  because  state 
and  local  building  codes  are  not 
updated  on  any  particular  established 
schedule  nor  are  they  updated  as 
frequently  as  the  model  building  code  is 
updated.  Similarly,  there  are  state  and 
local  jurisdictions  that  have  adopted 
HUD’s  Fair  Housing  Accessibility 
Guidelines  into  their  building  code  or 
state  fair  housing  law.  Accordingly,  the 
Department  believes  that  it  is 
appropriate  at  this  time  to  continue  to 
recognize  all  four  editions  of  the  ANSI 
A117.1  standard— 1986,  1992,  1998,  and 
2003,  as  previously  proposed. 

With  respect  to  one  of  the 
commenter’s  concerns  that  ANSI  1992  is 
no  longer  in  print  and  is  generally 
difficult  to  locate,  the  Department 
determined  that  the  standard,  1992 
CABO/ANSI  All 7.1  Accessible  and 
Usable  Buildings  and  Facilities,  is 
available  in  print  and  on  compact  disc 
(CD-Rom)  from  the  International  Code 
Council,  Washington  DC  (1-800-786- 
4452  and  http://1vww.iccsafe.0rg/e/ 
category.html),  which  addresses  the 
commenter’s  concern. 

B.  Concern  With  the  Department’s 
Discussion  of  Its  Enforcement  of  the  Fair 
Housing  Act 

Comment:  One  of  the  commenters 
expressed  concern  that  the  Department’s 
discussion  of  how  it  enforces  the  Fair 
Housing  Act  was  an  announcement  of 
new  enforcement  policy  and  did  not 
belong  in  the  preamble  of  a  proposed 
rule  relating  to  the  adoption  of  the  1992, 
1998,  and  2003  ANSI  standards. 

Response:  The  commenter  does  not 
correctly  characterize  HUD’s  statements 
about  enforcement  of  the  Fair  Housing 
Act  in  the  preamble  to  the  proposed 
rule.  Rather  than  announcing  new 
policy,  the  preamble  merely  restated 
HUD’s  existing  enforcement  policy  as 
part  of  the  agency’s  effort  to  explain  the 
safe  harbor  provisions. 
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C.  Concern  With  Expanding  the  Intent  of 
the  Fair  Housing  Act 

Comment:  One  commenter  wrote  that 
if  the  proposed  rule  is  promulgated,  it 
would  directly  contradict  the  creativity 
and  diversity  of  solutions  to 
accessibility  needs  that  the  Fair  Housing 
Act  encourages  and  that  it  would  also 
establish  a  national  building  code.  The 
commenter  wrote  that  the  lack  of 
specificity  under  the  Fair  Housing  Act 
reflects  the  intent  of  Congress  that 
builders  retain  flexibility  in  designing 
housing  covered  by  the  law.  The 
commenter  wrote  that,  in  enacting  the 
Fair  Housing  Act,  Congress  did  not 
direct  or  empower  HUD  to  promulgate 
binding  regulations  for  accessible  design 
features. 

Response:  The  Department  disagrees 
that  its  proposal  either  expands  the 
intent  of  the  Fair  Housing  Act  or  limits 
designers  emd  builders  with  respect  to 
the  design  and  construction  of  covered 
multifamily  dwellings.  In  this  final  rule, 
the  Department  is  adopting  the  2003 
edition  of  the  ANSI  All 7.1  standard, 
while  at  the  same  time  continuing  to 
recognize  the  earlier  1986, 1992,  and 
1998  editions.  Moreover,  the  recognition 
of  additional  safe  harbors  does  not  in 
any  way  result  in  the  adoption  of  a 
mandatory  national  building  code. 
Rather,  designers  and  builders  may 
continue  to  use  alternative  methods  of 
complying,  with  the  following  caveat, 
which  the  Department  has  stated  since 
the  publication  of  the  regulations  and 
the  Fair  Housing  Accessibility 
Guidelines  in  1991.  If  a  designer  or 
builder  does  not  rely  on  one  of  the 
HUD-recognized  safe  harbors,  that 
designer  or  builder  has  the  burden  of 
demonstrating  how  its  efforts  comply 
with  the  accessibility  requirements  of 
the  Fair  Housing  Act. 

D.  Codification  of  HUD-Recognized  Safe 
Harbors 

Comment:  One  commenter  wrote  that 
while  HUD’s  effort  to  list  in  a  binding 
regulation  the  standards  and  codes 
accepted  as  safe  harbors  for  compliance 
with  the  Fair  Housing  Act’s  accessibility 
requirements  is  appreciated,  the  many 
limiting  comments  and  exceptions 
attending  HUD’s  designation  of  these 
standards  as  safe  h^bors  detracts 
significantly  from  their  usefulness  and 
reliability.  The  commenter  wrote  that  to 
follow  the  safe  harbors  as  described  by 
the  proposed  rule  assumes  extensive 
prior  knowledge  and  study  not  only  of 
the  standards  themselves,  but  also  of  the 
administrative  guidance,  enforcement 
actions,  and  judicial  decisions 
slurrounding  them.  The  commenter 
wrote  that  it  is  unrealistic  to  expect 


multifamily  housing  professionals  to 
have  that  sort  of  complex  understanding 
of  the  difficult  technical  nuances. 

Response:  The  Department  does  not 
agree  that  including  the  10  currently 
recognized  safe  harbors  in  its 
regulations  will  create  difficulty  in 
complying  with  the  Act.  The 
Department  has  placed  very  few 
conditions  on  the  use  of  the  building  ^ 
codes  as  safe  harbors.  Indeed,  the  few 
conditions  that  the  Department  has  set 
on  the  International  Building  Code  (IBC) 
were  determined  necessary  to  ensure 
that  the  declared  safe  harbor  for  IBC 
provided  at  least  the  same  degree  of 
accessibility  as  the  Fair  Housing  Act, 
HUD’s  regulations,  and  the  Guidelines. 
The  2003  IBC  was  deemed  a  safe  harbor 
with  only  one  condition,  and  this 
condition  is  spelled  out  in  the  same 
paragraph  in  which  the  Department 
specified  the  2003  IBC.  The  2006  IBC 
had  text  missing,  upon  its  initial 
publication,  and  it  was  necessary  to 
alert  users  about  the  text  that  was 
missing.  In  addition,  it  was  determined 
that  it  would  be  helpful  to  alert  users  of 
the  IBC  code  about  its  2006 
Commentary  because  users  may  not 
have  been  aware  that  a  Commentary 
with  guidance  exists  or  they  may  need 
additional  guidance  on  how  to  interpret 
the  code. 

E.  References  to  the  Fair  Housing  Act  in 
the  IBC 

Comment:  One  commenter  wrote  that 
HUD  should  seek  greater  inclusion  in 
technical  code  documents  such  as  the 
ANSI  standard  of  references  to  HUD’s 
Fair  Housing  Accessibility  Guidelines. 
The  commenter  wrote  that  this  would 
avoid  circumstances  where  people 
relying  on  ANSI  overlook  the  need  to 
reference  those  Guidelines. 

Response:  The  Department  is  mindful 
of  the  importance  of  the  Guidelines  in 
the  Department’s  work  as  a  member  of 
the  ANSI  All 7  Committee  and  its 
involvement  in  the  code  development 
process.  The  2003  and  the  1998  editions 
of  ANSI  All 7.1  include  an  explanation 
in  their  “Purpose”  statements  that  the 
Type  B  dwelling  units  are  intended  to 
be  consistent  with  the  intent  of  the 
criteria  of  the  Guidelines.  The 
Department  also  wishes  to  point  out  that 
individuals  using  an  edition  of  the  IBC 
that  has  been  recognized  by  HUD  as  a 
safe  harbor  will  not  need  to  refer  to  the 
Guidelines  because  these  editions  of  the 
IBC  contain  scoping  requirements 
consistent  with  the  Fair  Housing  Act, 
HUD’s  regulations  implementing  the 
Act,  and  the  Guidelines.  The 
International  Code  Council  (ICC)  has 
included  references  to  the  Fair  Housing 
Act,  HUD’s  regulations,  and  the  Fair 


Housing  Accessibility  Guidelines  in  its 
2006  IBC  Code  Commentary.  The 
Department  also  provided  commentary 
to  ICC,  which  ICC  included  in  this  same 
document,  to  provide  guidance  in 
interpreting  language  that  the 
Department  recommended  and  which 
the  code  body  accepted  for  inclusion  in 
Chapter  11  of  the  IBC. 

F.  HUD  Participation  in  the  ANSI  and 
IBC  Development  Process 

Comment:  One  commenter 
recommended  that  HUD  continue  to 
participate  in  the  model  code 
development  process.  Two  commenters 
recommended  that  HUD  participate  as  a 
full  and  equal  partner  on  the  All 7.1 
Committee  and  offer  proposals 
regardless  of  possible  objection  from 
committee  members. 

Response:  The  Department  agrees 
with  these  comments  and  intends  to 
continue  its  active  role  as  a  member  of 
the  ANSI  All 7  Committee.  The 
Department  also  hopes  to  be  actively 
engaged  in  the  IBC  code  development 
process,  and  has  participated  in  recent 
code  hearings.  The  Department 
proposed  changes  to  the  code  that  it 
believes  will  ensure  greater  compliance 
with  the  Fair  Housing  Act. 

G.  Clarification  of  Requirements  for 
Type  B  Dwelling  Units  as  Designated  in 
ANSI 

Comment:  One  commenter  asked 
about  requirements  for  townhouse  units 
in  the  State  of  California,  stating  that  in 
buildings  with  four  or  more  fOwnhouse 
style  units,  the  State  requires  10  percent 
(at  least  one)  of  these  units  to  be 
accessible  on  the  primary  entrance 
level.  The  commenter  stated  that  neither 
the  townhouse  units  nor  the  buildings 
have  an  elevator,  and  that  the  units  are 
multistory  with  garage,  living  room, 
powder  room,  and  den  on  the  first  floor 
(ground  level)  and  the  kitchen,  dining 
room,  bathrooms,  and  bedrooms  on  the 
second  level.  The  commenter  asked  for 
clarification  on  whether  it  was  intended 
that  the  ground  floors  of  such 
townhouse  units  comply  with  the  Fair 
Housing  Act’s  accessibility 
requirements  or  be  “Type  B  units”  as 
provided  for  in  the  ANSI  A117. 1-2003 
accessibility  standard  when  there  are  no 
elevators,  either  in  the  unit  or  in  the 
building. 

Response:  The  Fair  Housing  Act  and 
HUD’s  Fair  Housing  Accessibility 
Guidelines  require  multistory 
townhouse  units  to  be  accessible  only  if 
they  have  an  internal  elevator,  or  if  they 
are  located  in  a  building  that  has  one  or 
more  elevators.  However,  the  Fair 
Housing  Act  does  not  preclude  states  or 
units  of  local  government  from 
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establishing  requirements  that  are  more 
stringent  than  the  requirements  of  the 
Act.  It  appears  that  the  State  of 
California  may  have  established  a  more 
stringent  requirement.  However,  if  the 
commenter  would  like  further  technical 
guidance  on  this  matter,  the  Department 
has  established  a  technical  guidance 
program  called  Fair  Housing 
Accessibility  FIRST,  to  provide 
technical  guidance  to  the  building 
industry  on  the  accessibility 
requirements  of  the  Fair  Housing  Act. 
This  program  includes  a  technical 
guidance  telephone  hotline  (1-888- 
341-7781)  and  a  comprehensive 
technical  guidance  Web  site  [http:// 
www.fairbousingfirst.  org/) . 

H.  Comments  in  Response  to  Proposed 
Rule’s  Request  for  Public  Comment  on 
Sunsetting  Earlier  Safe  Harbors 

Comment:  In  its  proposed  rule,  the 
Department  requested  public  comments 
on  both  the  efficacy  of  continuing  to 
recognize  older  editions  of  ANSI 
All 7.1,  and  on  how  long  the 
Department  should  continue  to 
recognize  earlier  editions  of  the  IBC. 

The  Department  made  this  request  to 
obtain  feedback  for  consideration  for 
possible  future  rulemaking.  Two 
commenters  expressed  concerns 
regarding  the  continued  use  of  previous 
editions  of  ANSI  A117.1.  One  of  the 
commenters,  while  agreeing  with  HUD 
that  covered  multifamily  buildings 
should  be  constructed  using  the 
technical  specifications  of  ANSI  1998  or 
ANSI  2003,  demurred  regarding  the 
1992  edition,  writing  that  ANSI  A117.1- 
1992  is  no  longer  in  print  and  is 
generally  difficult  to  locate.  Another 
commenter  objected  to  use  of  the  1986, 
1992,  and  1998  editions,  writing  that 
only  the  2003  edition  of  the  ANSI  meets 
the  design  and  construction 
requirements  of  the  Fair  Housing  Act. 

One  commenter  also  wrote  that  it  is 
illogical  to  suggest  that  older  standards 
and  safe  harbors,  which  have  been 
recognized  to  provide  accessible 
housing  over  the  past  20  years,  are  no 
longer  adequate  because  a  newer 
standard  for  compliance  is  being 
recognized  as  an  additional  safe  harbor 
by  HUD.  The  commenter  wrote  that 
neither  the  Fair  Housing  Act  nor  its 
legislative  history  indicates  that 
Congress  intended  future  versions  of 
ANSI  to  replace  ANSI  1986  as  a  safe 
harbor.  The  commenter  urged  HUD  to 
withdraw  its  proposed  regulatory 
changes.  This  commenter  also  proffered 
that  rather  than  requiring  full 
compliance  with  any  particular  safe 
harbor  document,  HUD  should 
encourage  the  flexibility  of  using 
standards  from  more  than  one  such 


document  without  losing  benefits  of  the 
safe  harbor  status. 

One  commenter  wrote  that  given  the 
likelihood  that  state  and  local 
jurisdictions  will  continue  to  rely  on 
legal  adoptions  of  or  references  to  the  10 
safe  harbor  documents,  it  is  incumbent 
on  HUD  to  maintain  its  regulatory 
recognition  of  these  documents.  In 
addition,  the  commenter  wrote  that  any 
action  regarding  the  recognition  of  a  safe 
harbor  should  be  understood  to  preserve 
the  legal  status  of  buildings  constructed 
using  that  safe  harbor.  Another 
commenter  wrote  that  the  numerous 
conditions  imposed  on  the  use  of  the 
2003  IBC  make  it  possible  that  the  full 
complement  of  required  information 
will  not  be  conveyed  to  every  intended 
recipient  and  user.  The  commenter 
wrote  that  since  there  are  other  versions 
of  the  IBC  available  as  safe  harbors, 

HUD  should  drop  the  2003  IBC  from 
this  designation. 

One  commenter  recommended  that 
HUD  move  to  sunset  older  safe  harbors 
over  the  next  few  years,  with  the 
exception  of  the  HUD  Fair  Housing  Act 
Design  Manual.  The  Design  Manual  has, 
in  the  commenter’s  view,  proven  to  be 
the  most  useful  and  popular  safe  harbor 
and  offers  a  significant  number  of 
illustrations  that  enhance  the  users’ 
understanding  of  the  Fair  Housing 
design  and  construction  requirements. 
The  commenter  wrote  that  once  the 
final  rule  is  published,  the  next  step 
should  be  the  updating  of  the  Design 
Manual,  referencing  AN.SI  1998  and 
2003. 

Several  commenters  suggested  that 
HUD  phase  out  all  safe  harbors  other 
than  the  2003  edition  of  ANSI  All 7.1. 
The  commenters  wrote  that  reliance  on 
the  latest  edition  would  avoid  any 
confusion  regarding  the  applicable 
accessibility  requirements.  One  of  the 
commenters  wrote  that,  in  reference  to 
a  building  with  dwelling  units  to  which 
the  Fair  Housing  Act  and  Section  504 
apply,  these  dual  standards  for  housing 
accessibility  coupled  with  the 
multiplicity  of  safe  harbors  could  result 
in  confusion. 

Response:  The  Department  has 
considered  all  of  the  comments  offered 
on  its  request  for  comment  on  the 
appropriateness  of  sunsetting  some  of 
the  current  HUD-recognized  safe 
harbors  at  some  future  time.  At  present, 
the  Department  has  not  determined 
whether  in  the  future  it  might  be 
appropriate  to  sunset  some  of  the  safe 
harbors.  If  it  decides  to  do  so  in  the 
future,  the  Department  will  give  the 
public  appropriate  notice  and 
opportunity  to  comment  at  that  time. 
With  respect  to  one  of  the  commenter’s 
concerns  that  ANSI  1992  is  no  longer  in 


print,  as  noted  earlier  in  this  preamble, 
the  1992  edition  of  ANSI  117.1  is 
available  from  the  International  Code 
Council. 

IV.  HUD  Policy  Regarding  HUD- 
Recognized  Safe  Harbors  for 
Compliance  With  the  Fair  Housing 
Act’s  Design  and  Construction 
Requirements 

As  the  Department  noted  in  the 
preamble  to  the  proposed  rule,  with  the 
recognition  of  ICC/ ANSI  A117. 1-2003 
and  the  2006  IBC  as  safe  harbors,  the 
Department  currently  recognizes  10  safe 
harbors  for  compliance  with  the  design 
and  construction  requirements  of  the 
Fair  Housing  Act.  (See  72  FR  39541- 
39542.)  These  documents  are: 

1.  Fair  Housing  Accessibility 
Guidelines,  March  6, 1991  [http:// 
www.hud.gov/offices/fheo/disabilities/ 
fhefhag.cfm),  in  conjunction  with  the 
June  28, 1994,  Supplement  to  Notice  of 
Fair  Housing  Accessibility  Guidelines: 
Questions  and  Answers  About  the 
Guidelines  [http://www.hud.gov/offices/ 
fheo/ disabilities/ fhefhasp.cfm)-, 

2.  Fair  Housing  Act  Design  Manual 
[http://www.huduser.org/publications/ 
destech/fairhousing.html),  published  by 
HUD  in  1996  and  updated  in  1998; 

3.  ANSI  A117. 1-1986,  Accessible  and 
Usable  Buildings  and  Facilities 
(available  from  Global  Engineering 
Documents,  15  Inverness  Way  East, 
Englewood,  Colorado  90112),  in 
conjunction  with  the  Fair  Housing  Act, 
HUID’s  regulations,  and  the  Guidelines 
for  the  scoping  requirements; 

4.  CABO/ANSI  A117.1-1992, 
Accessible  and  Usable  Buildings  and 
Facilities  [http://www.iccsafe.org),  in 
conjunction  with  the  Fair  Housing  Act, 
HUD’s  regulations,  and  the  Guidelines 
for  the  scoping  requirements; 

5.  ICC/ ANSI  All 7.1-1998,  Accessible 
and  Usable  Buildings  and  Facilities 
[http://www.iccsafe.org),  in  conjunction 
with  the  Fair  Housing  Act,  HUD’s 
regulations,  and  the  Guidelines  for  the 
scoping  requirements; 

6.  ICC/ ANSI  A117.1-2003,  Accessible 
and  Usable  Buildings  and  Facilities 
[http://www.iccsafe.org),  in  conjunction 
with  the  Fair  Housing  Act,  HUD’s 
regulations,  and  the  Guidelines  for  the 
scoping  requirements; 

7.  2000  ICC  Code  Requirements  for 
Housing  Accessibility  (CRHA), 
published  by  the  International  Code 
Council  (ICC),  October  2000  [http:// 
www.iccsafe.org)  (ICC  has  issued  an 
errata  sheet  to  the  CRHA); 

8.  2000  International  Building  Code, 
as  amended  by  the  2001  Supplement  to 
the  International  Building  Code  (2001 
IBC  Supplement); 
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9.  2003  International  Building  Code, 
published  by  ICC  [http:// 
www.iccsafe.org),  December  2002,  with 
one  condition:  Effective  February  28, 
2005,  HUD  determined  that  the  IBC 
2003  is  a  safe  harbor,  conditioned  upon 
ICC  publishing  and  distributing  a 
statement  to  jurisdictions  and  past  and 
futiue  purchasers  of  the  2003  IBC 
stating,  “ICC  interprets  Section  1104.1, 
and  specifically  the  Exception  to 
Section  1104.1,  to  be  read  together  with 
Section  1107.4,  and  that  the  Code 
requires  an  accessible  pedestrian  route 
from  site  arrival  points  to  accessible 
building  entrances,  unless  site 
impracticality  applies.  Exception  1  to 
Section  1107.4  is  not  applicable  to  site 
arrival  points  for  any  Type  B  dwelling 
units  because  site  impracticality  is 
addressed  under  Section  1107.7  2”;  and 

10.  2006  International  Building  Code, 
published  by  ICC  (http:// 
www.iccsafe.org)  in  January  2006,  with 
a  January  31,  2007,  erratum  to  correct 
the  text  missing  from  Section  1107.7.5 
and  interpreted  in  accordance  with  the 
relevant  2006  IBC  Commentary. 

The  Department  is  also  reiterating,  in 
this  preamble  to  the  final  rule,  its  policy 
with  respect  to  the  above  safe  harbors, 
as  it  did  in  the  preamble  to  the  proposed 
rule.  If  a  State  or  locality  has  adopted 
one  of  the  above  documents  without 
modification  to  the  provisions  that 
address  the  Fair  Housing  Act 
requirements,  a  building  covered  by  the 
Act’s  design  and  construction 
requirements  will  be  deemed  compliant, 
provided:  (1)  The  building  is  designed 
and  constructed  in  accordance  with 
plans  and  specifications  approved 
during  the  building  permitting  process 
and  (2)  the  building  code  official  does 
not  waive,  incorrectly  interpret,  or 
misapply  one  or  more  of  those 
requirements.  However,  neither  the  fact 
that  a  jurisdiction  has  adopted  a  code 
that  conforms  with  the  accessibility 
requirements  of  the  Fair  Housing  Act, 
nor  that  construction  of  a  building 
subject  to  the  Fair  Housing  Act  was 
approved  under  such  a  code,  changes 
HUD’s  statutory  responsibility  to 
conduct  an  investigation,  following 
receipt  of  a  complaint  from  an  aggrieved 
person,  to  determine  whether  the 
requirements  of  the  Fair  Housing  Act 
have  been  met.  Nor  does  either  fact 
prohibit  the  Department  of  Justice  from 
investigating  whether  violations  of  the 
Fair  Housing  Act’s  design  and 

ICC’s  Web  site  includes  information  about  the 
condition  placed  on  HUD’s  approval  of  the  2003 
IBC  as  a  safe  harbor  at  the  following  links: 
http://www.iccsafe.org/news/nr/2005/index.htmI; 
http:// www.iccsafe.org/governmen t/ news/;  and 
http://www.iccsafe.org/news/ePeriodicaIs/eNews/ 
archive/lCCeNews_0305.html. 


construction  provisions  may  have 
occurred.  The  Fair  Housing  Act 
provides  that:  “Determinations  by  a 
State  or  unit  of  general  local  government 
under  paragraphs  5(AJ  and  (B)  shall  not 
be  conclusive  in  enforcement 
proceedings  under  this  title.”  42  U.S.C. 
3604(f)(6j(a). 

HUD’s  investigation  of  an 
accessibility  discrimination  complaint 
under  the  Fair  Housing  Act  typically 
involves,  inter  alia,  a  review  of  building 
permits,  certificates  of  occupancy,  and 
construction  documents  showing  the 
design  of  the  buildings  and  the  site,  and 
an  on-site  survey  of  the  buildings  and 
property.  During  the  investigation,  HUD 
investigators  take  measurements  of 
relevant  interior  and  exterior  elements 
on  the  property.  All  parties  to  the 
complaint  have  an  opportunity  to 
present  evidence  concerning,  inter  alia, 
whether  HUD  has  jurisdiction  over  the 
complaint,  and  whether  the  Act  has 
been  violated  as  alleged.  In  enforcing 
the  design  and  construction 
requirements  of  the  Fair  Housing  Act,  a 
prima  facie  case  may  be  established  by 
proving  a  violation  of  HUD’s  Fair 
Housing  Accessibility  Guidelines.  This 
prima  facie  case  may  be  rebutted  by 
demonstrating  compliance  with  a 
recognized,  comparable,  objective 
measure  of  accessibility.  See  Order  on 
Secretarial  Review,  U.S.  Department  of  . 
Housing  and  Urban  Development  and 
Montana  Fair  Housing,  Inc.  v.  Brent 
Nelson,  HUD  ALJ  05-068FH  (September 
21,  2006)  (2006  WL  4540542).  In  making 
a  determination  as  to  whether  the 
design  and  construction  requirements  of 
the  Fair  Housing  Act  have  been 
violated,  HUD  uses  the  Fair  Housing 
Act,  the  regulations,  and  the  Guidelines, 
all  of  which  reference  the  technical 
standards  found  in  ANSI  A117. 1-1986. 

It  is  the  Department’s  position  that 
these  documents  represent  safe  harbors 
only  when  used  in  their  entirety;  that  is, 
once  a  specific  safe  harbor  document 
has  been  selected,  the  building  in 
question  should  comply  with  all  of  the 
provisions  in  that  document  that 
address  the  Fair  Housing  Act  design  and 
construction  requirements  to  ensure  the 
full  benefit  of  the  safe  harbor.  The 
benefit  of  safe  harbor  status  may  be  lost 
if,  for  example,  a  designer  or  builder 
chooses  to  select  provisions  from  more 
than  one  of  the  above  safe  harbor 
documents  or  from  a  variety  of  sources, 
and  will  be  lost  if  waivers  of  provisions 
are  requested  and  obtained  from  state  or 
local  governmental  agencies.  A  designer 
or  builder  taking  this  approach  runs  the 
risk  of  building  an  inaccessible 
property.  While  this  does  not 
necessarily  mean  that  failure  to  meet  all 
of  the  respective  provisions  of  a  specific 


safe  harbor  document  will  result  in 
unlawful  discrimination  under  the  Fair 
Housing  Act,  designers  and  builders 
that  choose  to  depart  from  the 
provisions  of  a  specific  safe  harbor  bear 
the  burden  of  demonstrating  that  their 
actions  result  in  compliance  with  the 
Act’s  design  and  construction 
requirements.  HUD’s  purpose  in 
recognizing  a  number  of  safe  harbors  for 
compliance  with  the  Fair  Housing  Act’s 
design  and  construction  requirements  is 
to  provide  a  range  of  options  that,  if 
followed  in  their  entirety  during  the 
design  and  construction  phase  without 
modification  or  waiver,  will  result  in 
residential  buildings  that  comply  with 
the  design  and  construction 
requirements  of  the  Act. 

V.  Additional  Information 

A  link  to  the  Department’s  report  of 
its  review  of  the  2006  IBC,  as  well  as  the 
February  28,  2005,  and  March  23,  2000, 
reports,  is  located  at  http:// 
www.hud.gov/offices/fheo/disabilities/ 
modelcodes/.  The  Fair  Housing  Act,  as 
amended  in  1988,  and  the  Fair  Housing 
Accessibility  Guidelines  can  also  be 
obtained  through  links  provided  at  this 
Web  site.  The  Fair  Housing  Act 
regulations  are  located  at  http:// 
www.access.gpo.gov/nara/cfr/ 
waisidx_00/24cfrl 00_00.html.  CABO/ 
ANSI  A117. 1-1992,  ICC/ANSI  A117.1- 
1998,  and  ICC/ANSI  A117. 1-2003  are 
available  for  purchase  at  http:// 

WWW. iccsafe.org/e/ category.html.  ANSI 
All 7. 1-1 986  is  available  from  Global 
Engineering  Documents,  15  Inverness 
Way  East,  Englewood,  CO  80112, 
telephone  number  1-800-854-7179, 
and  can  be  purchased  at  global.ihs.com. 

VI.  Findings  and  Certifications 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 

(5  U.S.C.  601  et  seq.)  generally  requires 
an  agency  to  conduct  a  regulatory 
flexibility  analysis  on  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements,  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  final  rule 
adopts  the  2003  edition  of  ANSI  A117.1 
for  purposes  of  defining  technical 
standards  for  accessibility  for  covered 
multifamily  dwellings.  The  final  rule 
also  provides  that  compliance  with  the 
1986  edition  of  ANSI  A117.1  that  HUD 
previously  adopted,  as  well  as  with  the 
1992  and  1998  editions  of  ANSI  A117.1, 
would  meet  the  requirements  of  the  Fair 
Housing  Act  and  of  HUD-recognized 
safe  harbors.  Small  entities  need  not 
incur  a  significant  economic  impact,  as 
small  entities  can  still  be  in  compliance 
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with  the  requirements  of  the  Fair 
Housing  Act  if  they  continue  to  use  the 
1986  ANSI  All 7.1  technical  standard. 
Adopting  the  2003  edition,  as  well  as 
the  1992  and  1998  editions  of  the 
standard,  may  even  alleviate  a 
significant  economic  impact  for  small 
entities,  as  those  entities  may  find 
compliance  with  more  recent  editions  of 
the  ANSI  All 7.1  standard  to  he  less 
burdensome  than  compliance  with  the 
1986  edition.  The  findl  rule  does  not 
impose  an  undue  burden  on  small 
entities,  as  the  rule  would  merely  codify 
the  use  of  more  recent  ANSI  All 7.1 
standards  as  satisfying  the  design  and 
construction  requirements  of  the  Fair 
Housing  Act.  Therefore,  the 
undersigned  certifies  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Federalism  Impact 

Executive  Order  13132  (entitled 
“Federalism”)  prohibits,  to  the  extent 
practicable  and  permitted  by  law,  an 
agency  from  promulgating  a  regulation 
that  has  federalism  implications  and 
either  imposes  substantial  direct 
compliance  costs  on  state  and  local 
governments  and  is  not  required  by 
statute,  or  preempts  state  law,  unless  the 
relevant  requirements  of  section  6  of  the 
Executive  Order  are  met.  This  rule  does 
not  have  federalism  implications  and 
does  not  impose  substantial  direct 
compliance  costs  on  state  and  local 
governments  or  preempt  state  law 
within  the  meaning  of  the  Executive 
Order. 

Environmental  Impact 

This  final  rule  is  a  policy  document 
that  sets  out  fair  housing  and 
nondiscrimination  standards. 
Accordingly,  under  24  CFR  50.19(c)(3), 
this  final  rule  is  categorically  excluded 
from  environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.). 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  (UMRA)  of  1995  (2  U.S.C. 
1531-1538)  requires  federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  state,  local,  and  tribal 
governments,  and  on  the  private  sector. 
This  final  rule  does  not  impose,  within 
the  meaning  of  the  UMRA,  any  federal 
mandates  on  any  state,  local,  or  tribal 
governments,  or  on  the  private  sector. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
14.400. 


VII.  Incorporation  by  Reference 

These  reference  standards  are 
approved  by  the  Director  of  the  Federal 
Register  for  incorporation  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  Copies  of  these  standards 
may  be  obtained  from  the  following 
organizations: 

ICC/ ANSI  All 7.1-2003,  ICC/ANSI 
A117. 1-1998,  and  CABO/ ANSI  A117.1- 
1992  may  be  obtained  from  the 
International  Code  Council,  500  New 
Jersey  Avenue,  NW.,  6th  Floor, 
Washington,  DC  20001-2070,  telephone 
number  1-888—422-7233,  and  may  be 
ordered  online  at  http:// 

iccsafe.org/cs/standards/al  1 7/ 
order.html. 

ANSI  A117. 1-1986  may  be  obtained 
from  Global  Engineering  Documents,  15 
Inverness  Way  East,  Englewood,  CO 
80112,  telephone  number  1-800-854- 
7179,  and  may  be  ordered  online  at 
gIobal.ihs.com. 

The  1986,  1992,  1998,  and  2003 
editions  of  ANSI  All 7.1  may  be 
inspected  at  the  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Room  5240,  Washington, 

DC  20410-0001,  telephone  number  202- 
708-2333. 

List  of  Subjects  in  24  CFR  Part  100 

Fair  housing.  Incorporation  by 
reference.  Individuals  with  disabilities. 

■  For  the  reasons  stated  in  the  preamble, 
HUD  amends  24  CFR  part  100  as 
follows: 

PART  100— DISCRIMINATORY 
CONDUCT  UNDER  THE  FAIR  HOUSING 
ACT 

■  1.  The  authority  for  24  CFR  part  100 
continues  to  read  as  follows: 

Authority;  42  U.S.C.  3535(d),  3600-3620. 

■  2.  In  §  100.201,  remove  the  definition 
of  “ANSI  A117.1-1986”  and  revise  the 
definitions  of  “Accessible,”  “Accessible 
route,”  and  “Building  entrance  on  an 
accessible  route”  to  read  as  follows: 

§100.201  Definitions. 

Accessible,  when  used  with  respect  to 
the  public  and  common  use  areas  of  a 
building  containing  covered  multifamily 
dwellings,  means  that  the  public  or 
common  use  areas  of  the  building  can 
be  approached,  entered,  and  used  by 
individuals  with  physical  disabilities. 
The  phrase  “readily  accessible  to  and 
usable  by”  is  synonymous  with 
accessible.  A  public  or  common  use  area 
that  complies  with  the  appropriate 
requirements  of  ICC/ ANSI  A117. 1-2003 
(incorporated  by  reference  at 
■§  100.201a),  ICC/ ANSI  A117.1-1998 
(incorporated  by  reference  at 


§  100.201a),  CABO/ ANSI  A117.1-1992 
(incorporated  by  reference  at 
§  100.201a),  ANSI  A117.1-1986 
(incorporated  by  reference  at 
§  100.201a),  or  a  comparable  standard  is 
deemed  “accessible”  within  the 
meaning  of  this  paragraph. 

Accessible  route  means  a  continuous 
unobstructed  path  connecting  accessible 
elements  and  spaces  in  a  building  or 
within  a  site  that  can  be  negotiated  by 
a  person  with  a  severe  disability  using 
a  wheelchair  and  that  is  also  safe  for 
and  usable  by  people  with  other 
disabilities.  Interior  accessible  routes 
may  include  corridors,  floors,  ramps, 
elevators,  and  lifts.  Exterior  accessible 
routes  may  include  parking  access 
aisles,  curb  ramps,  walks,  ramps,  and 
lifts.  A  route  that  complies  with  the 
appropriate  requirements  of  ICC/ ANSI 
All 7. 1-2003  (incorporated  by  reference 
at  §  100.201a),  ICC/ ANSI  A117. 1-1998 
(incorporated  by  reference  at 
§  100.201a),  CABO/ ANSI  A117.1-1992, 
ANSI  A117. 1-1986  (incorporated  by 
reference  at  §  100.201a),  or  a  comparable 
standard  is  an  “accessible  route.” 

it  it  if  -k  -k 

Building  entrance  on  an  accessible 
route  means  an  accessible  entrance  to  a 
building  that  is  connected  by  an 
accessible  route  to  public  transportation 
stops,  to  accessible  parking  and 
passenger  loading  zones,  or  to  public 
streets  or  sidewalks,  if  available.  A 
building  entrance  that  complies  with 
ICC/ ANSI  All 7.1-2003  (incorporated 
by  reference  at  §  100.201a),  ICC/ ANSI 
A117. 1-1998  (incorporated  by  reference 
at  §  100.201a),  CABO/ANSI  A117.1- 
1992  (incorporated  by  reference  at 
§  100.201a),  ANSI  A117.1-1986 
(incorporated  by  reference  at 
§  100.201a),  or  a  comparable  standard 
complies  with  the  requirements-  of  this 
paragraph. 

***** 

■  3.  Add  §  100.201a  to  read  as  follows: 

§  1 00.201  a  Incorporation  by  reference. 

(a)  The  following  standards  are 
incorporated  by  reference  into  24  CFR 
part  100  pursuant  to  5  U.S.C.  552(a)  and 
1  CFR  part  51,  as  though  set  forth  in  full. 
The  incorporation  by  reference  of  these 
standards  has  been  approved  by  the 
Director  of  the  Federal  Register.  The 
effect  of  compliance  with  these 
standards  is  as  stated  in  24  CFR 
100.205. 

(b)  The  addresses  of  organizations  ♦ 
from  which  the  referenced  standards 
can  be  obtained  appear  below: 

(1)  American  National  Standard: 
Accessible  and  Usable  Buildings  and 
Facilities,  2003  edition,  (ICC/ ANSI 
A117. 1-2003),  may  be  obtained  from  the 
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International  Code  Council,  500  New 
Jersey  Avenue,  NW.,  6th  Floor, 
Washington,  DC  20001-2070,  telephone 
number  1-888-422-7233,  http:! I 
www.iccsafe.org/e/category.html. 

(2)  American  National  Standard: 
Accessible  and  Usable  Buildings  and 
Facilities,  1998  edition,  (ICC/ ANSI 
A117. 1-1998),  may  be  obtained  from  the 
International  Code  Council,  500  New 
Jersey  Avenue,  NW.,  6th  Floor, 
Washington,  DC  20001-2070,  telephone 
number  1-888^22-7233,  http:// 
www.iccsafe.  org/e/ category,  html. 

(3)  American  National  Standard: 
Accessible  and  Usable  Buildings  and 
Facilities,  1992  edition,  (CABO/ ANSI 
All 7.1-1992),  may  be  obtained  from  the 
International  Code  Council,  500  New 
Jersey  Avenue,  NW.,  6th  Floor, 
Washington,  DC  20001-2070,  telephone 
number  1-888-422-7233,  http:// 

WWW.  iccsafe.  org/e/ category.html. 

(4)  American  National  Standard  for 
Buildings  and  Facilities:  Providing 
Accessibility  and  Usability  for 
Physically  Handicapped  People,  1986 
edition,  (ANSI  A117. 1-1986)  may  be 
obtained  from  Global  Engineering 
Documents,  15  Inverness^  Way  East, 
Englewood,  CO  80112,  telephone 
number  1-800-854-7179, 
global.ihs.com. 

(c)  The  1986,  1992,  1998,  and  2003 
editions  of  ANSI  All 7.1  may  be 
inspected  at  the  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Room  5240,  Washington, 

DC  20410-0001,  telephone  number  202- 
708-2333. 

■  4.  Revise  §  100.205(e)  to  read  as 
follows; 


§  1 00.205  Design  and  construction 
requirements. 

*  *  *  ★  ★ 

(e)(1)  Compliance  with  the 
appropriate  requirements  of  ICC/ ANSI 
All 7. 1-2003  (incorporated  by  reference 
at  §  100.201a),  ICC/ ANSI  A117.1-1998 
(incorporated  by  reference  at 
§  100.201a),  CABO/ ANSI  A117. 1-1992 
(incorporated  by  reference  at 
§  100.201a),  or  ANSI  A117.1-1986 
(incorporated  by  reference  at  §  100.201a) 
suffices  to  satisfy  the  requirements  of 
paragraph  (c)(3)  of  this  section. 

(2)  The  following  also  qualify  as  HUD- 
recognized  safe  harbors  for  compliance 
with  the  Fair  Housing  Act  design  and 
construction  requirements: 

(i)  Fair  Housing  Accessibility 
Guidelines,  March  6, 1991,  in 
conjunction  with  the  Supplement  to 
Notice  of  Fair  Housing  Accessibility 
Guidelines:  Questions  and  Answers 
About  the  Guidelines,  June  28,  1994; 

(ii)  Fair  Housing  Act  Design  Manual, 
published  by  HUD  in  1996,  updated  in 
1998; 

(iii)  2000  ICC  Code  Requirements  for 
Housing  Accessibility  (CRH A), 
published  by  the  International  Code 
Council  (ICC),  October  2000  (with 
corrections  contained  in  ICC-issued 
errata  sheet),  if  adopted  without 
modification  and  without  waiver  of  any 
of  the  provisions; 

(iv)  2000  International  Building  Code 
(IBC),  as  amended  by  the  2001 
Supplement  to  the  International 
Building  Code  (2001  IBC  Supplement), 
if  adopted  without  modification  and 

,  without  waiver  of  any  of  the  provisions 
intended  to  address  the  Fair  Housing 
Act’s  design  and  construction 
requirements; 

(y)  2003  International  Building  Code 
(IBC),  if  adopted  without  modification 


and  without  waiver  of  any  of  the 
provisions  intended  to  address  the  Fair 
Housing  Act’s  design  and  construction 
requirements,  and  conditioned  upon  the 
ICC  publishing  and  distributing  a 
statement  to  jurisdictions  and  past  and 
future  purchasers  of  the  2003  IBC 
stating,  “ICC  interprets  Section  1104.1, 
and  specifically,  the  Exception  to 
Section  1104.1,  to  be  read  together  with 
Section  1107.4,  and  that  the  Code 
requires  an  accessible  pedestrian  route 
from  site  arrival  points  to  accessible 
building  entrances,  unless  site 
impracticality  applies.  Exception  1  to 
Section  1107.4  is  not  applicable  to  site 
arrival  points  for  any  Type  B  dwelling 
units  because  site  impracticality  is 
addressed  under  Section  1107.7.’’ 

(vi)  2006  International  Building  Code; 
published  by  ICC,  January  2006,  with 
the  January  31,  2007,  erratum  to  correct 
the  text  missing  from  Section  1107.7.5, 
if  adopted  without  modification  and 
without  waiver  of  any  of  the  provisions 
intended  to  address  the  Fair  Housing 
Act’s  design  and  construction 
requirements,  and  interpreted  in 
accordance  with  the  relevant  2006  IBC 
Commentary; 

(3)  Compliance  with  any  other  safe 
harbor  recognized  by  HUD  in  the  future 
and  announced  in  the  Federal  Register 
will  also  suffice  to  satisfy  the 
requirements  of  paragraph  (c)(3)  of  this 
section. 

***** 

Dated:  September  11,  2008. 

Kim  Kendrick, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

(FR  Doc.  E8-23785  Filed  10-23-08;  8:45  am] 
BILLING  CODE  4210-67-P 
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of  the  National  Emergency  With  Respect 
to  the  Situation  in  or  in  Relation  to  the 
Democratic  Republic  of  the  Congo 
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Title  3 —  Notice  of  October  22,  2008 

The  President  Continuation  of  the  National  Emergency  With  Respect  to  the 

Situation  in  or  in  Relation  to  the  Democratic  Republic  of  the 
Congo 

On  October  27,  2006,  by  Executive  Order  13413,  I  declared  a  national 
emergency  with  respect  to  the  situation  in  or  in  relation  to  the  Democratic 
Republic  of  the  Congo  and,*  pursuant  to  the  International  Emergency  Eco¬ 
nomic  Powers  Act  (50  U.S.C.  1701-1706),  ordered  related  measures  blocking 
the  property  of  certain  persons  contributing  to  the  conflict  in  that  country. 
I  took  this  action  to  deal  with  the  unusual  and  extraordinary  threat  to 
the  foreign  policy  of  the  United  States  constituted  by  the  situation  in  or 
in  relation  to  the  Democratic  Republic  of  the  Congo,  which  has  been  marked 
by  widespread  violence  and  atrocities  that  continue  to  threaten  regipnal 
stability. 

Because  this  situation  continues  to  pose  an  unusual  and  extraordinary  threat 
to  the  foreign  policy  of  the  United  States,  the  national  emergency  declared 
on  October  27,  2006,  and  the  measures  adopted  on  that  date  to  deal  with 
that  emergency,  must  continue  in  effect  beyond  October  27,  2008.  Therefore, 
in  accordance  with  section  202(d)  of  the  National  Emergencies  Act  (50 
U.S.C.  1622(d)),  I  am  continuing  for.l  year  the  national  emergency  declared 
in  Executive  Order  13413. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  OCTOBER  27, 
2008 


COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  Threatened 
Species; 

Final  Protective  Regulations 
for  Threatened  Puget 
Sound  Steelhead; 
published  9-25-08 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Transparency  Provisions  of 
Section  23  of  the  Natural 
Gas  Act;  published  9-26-08 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medicaid  Integrity  Program; 
Eligible  Entity  and 
Contracting  Requirements 
for  the  Medicaid  Integrity 
Audit  Program;  published  9- 
26-08 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Human  Subject  Protection: 
Foreign  Clinical  Studies  Not 
Conducted  Under  an 
Investigational  New  Drug 
‘Application;  published  4- 
28-08 

Medical  Devices; 

Medical  Device  Reporting; 
Baseline  Reports; 
published  6-13-08 
Medical  Device  Reporting; 
Baseline  Reports; 
Confirmation  of  Effective 
Date;  published  9-17-08 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Exemption  of  Certain  Systems 
of  Records  Under  the 
Privacy  Act;  published  9-26- 
08 

HOMELAND  SECURITY 
DEPARTMENT 
U.S.  Immigration  and 
Customs  Enforcement 

Adjusting  Program  Fees  and 
Establishing  Procedures  for 
Out-of-Cycle  Review  and 
Recertification  of  Schools 


Certified  by  the  Student  and 
Exchange  Visitor  Prog; 
published  9-26-08 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Recreation  and  Public 
Purposes  Act;  Solid  Waste 
Disposal;  published  8-26-08 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  Directives: 
Dassault  Model  Falcon  10 
Airplanes;  published  9-22- 
08 

Honeywell  International  Inc. 
TFE731  4.  4R,  5,  5AR, 
5BR,  and  5R  Series 
Turbofan  Engines; 
published  9-22-08 
MD  Helicopters,  Inc.  Model 
600N  Helicopters; 
published  10-10-08 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Vehicle  identification  number 
requirements;  published  4- 
30-08 


RULES  GOING  INTO 
EFFECT  OCTOBER  28, 
2008 


SMALL  BUSINESS 
ADMINISTRATION 

Military  Reservist  Economic 
Injury  Disaster  Loans; 
published  9-23-08 


RULES  GOING  INTO 
EFFECT  OCTOBER  29, 
'  2008 


FEDERAL 

COMMUNICATIONS 

COMMISSION 

Television  Broadcasting 
Services: 

Vanderbilt,  Ml 
Vanderbilt,  Michigan; 
published  10-15-08 
NUCLEAR  REGULATORY 
COMMISSION 
Inflation  Adjustment  to  The 
Price-Anderson  Act  Financial 
Protection  Regulations; 
published  9-29-08 


RULES  GOING  INTO 
EFFECT  OCTOBER  31, 
2008 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Approval  of  Revised  Municipal 
Waste  Combustor  State 


Plan  for  Designated 
Facilities  and  Pollutants: 
Indiana;  published  10-1-08 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Revisions  for  The  Freedom  of 
Information  Act  and  Privacy 
Act  Regulations;  published 
10-1-08 

The  Official  Advertising 
Statement;  published  10-1- 
08 

SMALL  BUSINESS 
ADMINISTRATION 

Women-Owned  Small 
Business  Federal  Contract 
Assistance  Procedures; 
published  10-1-08 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airspace  Designations; 
Incorporation  By  Reference; 
published  10-15-08 
Airworthiness  Directives: 
Bombardier  Model  CL-600- 
1A11  (CL-600),  CL-600- 
2A12  (CL-601),  et  al.. 
Airplanes,  and  Model  CL- 
600-2B19  Airplanes; 
published  10-16-08 
Dowty  Propellers  R408 
Series  Propellers; 
published  10-16-08 


RULES  GOING  INTO 
EFFECT  NOVEMBER  1, 
2008 


COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fisheries  of  the  Caribbean, 

Gulf  of  Mexico,  and  South 
Atlantic: 

Reef  Fish  Fishery  of  the 
Gulf  of  Mexico: 

Reopening  of  the  2008 
Deepwater  Grouper  and 
Tilefish  Commercial 
Fisheries;  published  10-6- 
08 

Fisheries  of  the  Northeastern 
United  States; 

Spiny  Dogfish  Fishery: 
Commercial  Period  2 
Quota  Harvested; 
published  10-21-08 
Magnuson-Stevens  Fishery 
Conservation  and 
Management  Act  Provisions: 
Fisheries  of  the 
Northeastern  United 
States;  Tilefish  Fishery; 
published  10-7-08 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 
Drawbridge  Operation 
Regulations: 


Wrightsville  Beach;  Cape 
Fear  and  Northeast  Cape 
Fear  Rivers,  Wilmington, 
NC;  published  3-14-08 
Special  Local  Regulations  for 
Marine  Events: 

Wrightsville  Channel, 
Wrightsville  Beach,  NC; 
published  10-2-08 
PENSION  BENEFIT 
GUARANTY  CORPORATION 
Benefits  Payable  in 
Terminated  Single-Employer 
Plans: 

Allocation  of  Assets  in 
Single  Employer  Plans; 
Interest  Assumptions  for 
Valuing  and  Paying 
Benefits:  published  10-16- 
08 

TRANSPORTATION 

DEPARTMENT 

Procedures  for  Transportation 
Workplace  Drug  and  Alcohol 
Testing  Programs;  published 
10-22-08 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Domestic  Dates  Produced  or 
Packed  in  Riverside  County, 
CA;  Decreased  Assessment 
Rate;  comments  due  by  10- 
27-08;  published  8-26-08 
[FR  E8-19697] 

Dried  Prunes  Produced  in 
California;  Decreased 
Assessment  Rate; 
comments  due  by  10-27-08; 
published  8-26-08  [FR  E8- 
19695] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Importation  of  Grapes  from 
Chile  Under  a  Systems 
Approach:  comments  due  by 
10-27-08;  published  8-27-08 
[FR  E8-19875] 

Importation  of  Sweet  Oranges 
and  Grapefruit  from  Chile; 
comments  due  by  10-27-08; 
published  8-28-08  [FR  E8- 
19871] 

AGRICULTURE 

DEPARTMENT 

Cooperative  State  Research, 
Education,  and  Extension 
Service 

Competitive  and 
Noncompetitive  Non-formula 
Grant  Programs: 

General  Grant  Administrative 
Provisions  and  Program- 
Specific  Administrative 
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Provisions  for  the 
Specialty  Crop  Research 
Initiative;  Correction; 
comments  due  by  10-30- 
08;  published  9-5-08  [FR 
E8-20562] 

Meetings; 

Solicitation  of  Input  from 
Stakeholders  Regarding 
Programs  for  Hispanic- 
Serving  Agricultural 
Colleges  and  Universities; 
comments  due  by  10-27- 
08;  published  9-24-08  [FR 
E8-22418]  , 

AGRICULTURE 
DEPARTMENT 
Revision  of  Delegation  of 
Authority;  comments  due’  by 
10-30-08;  published  9-30-08 
[FR  E8-22959] 

COMMERCE  DEPARTMENT 
Industry  and  Security 
Bureau 

National  Defense  Stockpile 
Market  Impact  Committee; 
Request  for  Public 
Comments: 

Potential  Market  Impact  of 
Proposed  Stockpile 
Disposals  for  Fiscal  Year 
2010;  comments  due  by 
10-30-08;  published  9-30- 
08  [FR  E8-22734] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Characterization  of  the  West 
Coast  Deep-set  Longline 
Fishery  Operating  Outside 
of  the  U.S.  Exclusive 
Economic  Zone;  comments 
due  by  10-29-08;  published 

9- 29-08  [FR  E8-22818] 
Conducting  Consultations 

Pursuant  to  Section  304(d) 
of  the  National  Marine 
Sanctuaries  Act;  comments 
due  by  10-31-08;  published 
8-26-08  [FR  E8-19662] 

■  Fisheries  of  the  Exclusive 
Economic  Zone  Off  Alaska; 
Atka  Mackerel  in  the  Bering 
Sea  and  Aleutian  Islands 
Management  Area; 
comments  due  by  10-31- 
08;  published  10-16-08 
[FR  E8-24585] 

Pollock  in  Statistical  Area 
610  of  the  Gulf  of  Alaska; 
comments  due  by  10-31- 
08;  published  10-16-08 
[FR  E8-24584] 

Small  Takes  of  Marine 
Mammals  Incidental  to 
Specified  Activities;  Seabird 
and  Pinniped  Research 
Activities  in  Central 
California;  comments  due  by 

10- 29-08;  published  9-29-08 
[FR  E8-22819] 

ENERGY  DEPARTMENT 
Energy  Conservation  Program: 


Test  Procedures  for  Battery 
Chargers  and  External 
Power  Supplies  and  for 
Multiple-Voltage  External 
Power  Supplies; 
comments  due  by  10-29- 
08;  published  8-15-08  [FR 
E8- 18576] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Antimicrobial  Registration 
Review  Final  Work  Plans 
and  Proposed  Registration 
Review  Decisions; 

Availability: 

Sodium  Hydroxide  (Mineral 
Bases,  Strong)  and  Capric 
(Decanoic)  Acid; 
comments  due  by  10-28- 
08;  published  8-29-08  [FR 
E8-20152] 

Approval  and  Promulgation  of 
Implementation  Plans: 

Vehicle  Inspection  and 
Maintenance  Program, 
Nevada;  comments  due 
by  10-27-08;  published  9- 
25-08  [FR  E8-22557] 
Cyprodinil;  Pesticide 
Tolerances;  comments  due 
by  10-27-08;  published  3- 
27-08  [FR  E8-19747] 
Environmental  Statements; 
Notice  of  Intent: 

Coastal  Nonpoint  Pollution 
Control  Programs;  States 
and  Territories— 

Florida  and  South 
Carolina;  Open  for 
comments  until  further 
notice;  published  2-11- 
08  [FR  08-00596] 
Exemption  from  the 
Requirement  of  a  Tolerance: 
Bacillus  subtilis  GB03; 
comments  due  by  10-27- 
08;  published  8-27-08  [FR 
E8-19860] 

Pesticide  Tolerances: 
Dichlobenil;  comments  due 
by  10-27-08;  published  8- 
27-08  [FR  E8-19859] 
Fenbuconazole;  comments 
due  by  10-27-08; 
published  8-27-08  [FR  E8- 
19858] 

State  Hazardous  Waste 
Management  Program 
Revision: 

Idaho;  comments  due  by 
10-30-08;  published  9-30- 
08  [FR  E8-22800] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Agency  Information  Collection 
Activities;  Proposals, 
Submissions,  and  Approvals; 
comments  due  by  10-27-08; 
published  8-28-08  [FR  E8- 
20011] 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Minimum  Capital  Ratios; 
Capital  Adequacy 


Guidelines;  Capital 
Maintenance;  Capital: 

Special  Committee  215 
Aeronautical  Mobile 
Satellite  (Route)  Services 
Next  Generation  Satellite 
Sen/ices  and  Equipment; 
comments  due  by  10-30- 
08;  published  9-30-08  [FR 
E8-22741] 

Risk-Based  Capital  Guidelines; 
Capital  Adequacy 
Guidelines: 

Standardized  Framework; 
comments  due  by  10-27- 
08;  published  7-29-08  [FR 
E8-16262] 

FEDERAL  HOUSING 
FINANCING  AGENCY 

Golden  Parachute  Payments 
and  Indemnification 
Payments;  comments  due 
by  10-31-08;  published  9- 
16-08  [FR  E8-21650] 
FEDERAL  RESERVE 
SYSTEM 

Minimum  Capital  Ratios; 

Capital  Adequacy 
Guidelines;  Capital 
Maintenance;  Capital: 

Special  Committee  215 
Aeronautical  Mobile 
Satellite  (Route)  Services 
Next  Generation  Satellite 
Services  and  Equipment; 
comments  due  by  10-30- 
08;  published  9-30-08  [FR 
E8-22741] 

Risk-Based  Capital  Guidelines; 
Capital  Adequacy 
Guidelines: 

Standardized  Framework: 
comments  due  by  10-27- 
08;  published  7-29-08  [FR 
E8-16262] 

Risk-Based  Capital  Guidelines; 
Leverage  Capital  Guidelines; 
comments  due  by  10-31-08; 
published  9-26-08  [FR  E8- 
22702] 

Transactions  Between  Member 
Banks  and  Their  Affiliates: 
Exemption  for  Certain 
Purchases  of  Asset- 
Backed  Commercial  Paper 
by  a  Member  Bank  from 
an  Affiliate;  comments 
due  by  10-31-08; 
published  9-26-08  [FR  E8- 
22701] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
New  Animal  Drugs; 
Cephalosporin  Drugs; 
Extralabel  Animal  Drug  Use: 
Order  of  Prohibition; 
Extension  of  Comment 
Period;  Delay  of  Effective 
Date  of  Final  Rule; 
comments  due  by  11-1- 


08:  published  8-18-08  [FR 
E8-18967] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 
Drawbridge  Operation 
Regulations: 

Shrewsbury  River,  Route  36 
Bridge,  Highlands,  NJ, 
Schedule  Change; 
comments  due  by  11-1- 
08;  published  8-8-08  [FR 
E8-18312] 

Special  Local  Regulations  for 
Marine  Events: 

Spa  Creek,  Annapolis,  MD; 
comments  due  by  10-29- 
08;  published  9-29-08  [FR 
E8-22442] 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

Land  Withdrawals;  Removal  of 
Regulations  Covering 
Emergency  Withdrawals: 
comments  due  by  10-27-08; 
published  10-10-08  [FR  E8- 
23823] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  Threatened 
Wildlife  and  Plants: 
Designation  of  Critical 
Habitat  for  the  Peninsular 
Ranges  Population  of 
Desert  Bighorn  Sheep; 
comments  due  by  10-27- 
08;  published  8-26-08  [FR 
E8-19465] 

LABOR  DEPARTMENT. 

Mine  Safety  and  Health 
Administration 

Alcohol-  and  Drug-Free  Mines; 
Policy,  Prohibitions,  Testing, 
Training,  and  Assistance; 
comments  due  by  10-29-08; 
published  9-26-08  [FR  E8- 
22679] 

LIBRARY  OF  CONGRESS 
Copyright  Royalty  Board, 
Library  of  Congress 

Mechanical  and  Digital 
Phonorecord  Delivery  Rate 
Determination  Proceeding: 
comments  due  by  10-31-08; 
published  10-1-08  [FR  E8- 
23184] 

OFFICE  OF  MANAGEMENT 
AND  BUDGET 
Management  and  Budget 
Office 

Guidance  for  Drug-Free 
Workplace  Requirements 
(Financial  Assistance); 
comments  due  by  10-27-08; 
published  9-26-08  [FR  E8- 
22717] 

PERSONNEL  MANAGEMENT 
OFFICE 

Determining  Rate  of  Basic 
Pay;  Collection  by  Offset 


VI 
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From  Indebted  Government 
Employees;  comments  due 
by  10-27-08;  published  8- 
27-08  [FR  E8-19819] 

SMALL  BUSINESS 
ADMINISTRATION 

Women-Owned  Small 
Business  Federal  Contract 
Assistance  Procedures; 
comments  due  by  10-31-08; 
published  10-1-08  [FR  E8- 
23139] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 
Administration 
Airworthiness  Directives: 

328  Support  Services  GmbH 
Domier  Model  328  100 
Airplanes;  comments  due 
by  10-30-08;  published  9- 
30-08  [FR  E8-22907] 
Dow-ty  Propellers  R1 75/4-30; 
R184/4-30-4;  R193/4-30-4: 
R.209/4-40-4.5  et  al. 

Model  Propellers; 
comments  due  by  10-28- 
08;  published  8-29-08  [FR 
E8-20081] 

Saab  Model  SAAB  Fairchild 
SF340A  (SAAB/SF340A) 
and  SAAB  340B 
Airplanes;  comments  due 
by  10-30-08;  published  9- 
30-08  [FR  E8-22915] 

Vulcanair  S.p.A.  Model  P68 
Series  Airplanes; 
comments  due  by  10-27- 
08;  published  9-26-08  [FR 
E8-22338] 


TREASURY  DEPARTMENT 

Comptroller  of  the  Currency 

Minimum  Capital  Ratios; 

Capital  Adequacy 
Guidelines;  Capital 
Maintenance;  Capital: 

Special  Committee  215 
Aeronautical  Mobile 
Satellite  (Route)  Services 
Next  Generation  Satellite 
Services  and  Equipment: 
comments  due  by  10-30- 
08;  published  9-30-08  [FR 
E8-22741]  ■ 

Risk-Based  Capital  Guidelines; 
Capital  Adequacy 
Guidelines: 

Standardized  Framework; 
comments  due  by  10-27- 
08;  published  7-29-08  [FR 
E8-16262] 

Risk-Based  Capital  Guidelines; 
Money  Market  Mutual 
Funds;  comments  due  by 
10-31-08;  published  9-26-08 
[FR  E8-22720] 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Alcohol  Fuel  and  Biodiesel; 
Renewable  Diesel; 
Alternative  Fuel;  Diesel- 
Water  Fuel  Emulsion; 
Taxable  Fuel  Definitions; 
Excise  Tax  Returns; 
comments  due  by  10-27-08; 
published  7-29-08  [FR  E8- 
17270] 

TREASURY  DEPARTMENT 

Terrorism  Risk  Insurance 
Programs: 

Cap  on  Annual  Liability; 
comments  due  by  10-30- 


08;  published  9-30-08  [FR 
E8-22940] 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Minimum  Capital  Ratios; 

Capital  Adequacy 
Guidelines;  Capital 
Maintenance;  Capital: 

Special  Committee  215 
Aeronautical  Mobile 
Satellite  (Route)  Services 
Next  Generation  Satellite 
Sen/ices  and  Equipment; 
comments  due  by  10-30- 
08;  published  9-30-08  [FR 
E8-22741] 

Risk-Based  Capital  Guidelines; 
Capital  Adequacy 
Guidelines: 

Standardized  Framework; 
comments  due  by  10-27- 
08;  published  7-29-08  [FR 
E8-16262] 


LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  “PLUS”  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
vmw.archives.gov/federal- 
register/laws.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  “slip  law”  (individual 


pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
wvm.gpoaccess.gov/plaws/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  6197/P.L.  110-448 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  7095  Highway  57  in 
Counce,  Tennessee,  as  the 
“Pickwick  Post  Office 
Building”.  (Oct.  22,  2008;  122 
Stat.  5013) 

Last  List  October  23,  2008 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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